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C^SES 


ADJUDGED  IN 


THE  COUKT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1876. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


The  Attorney-General  vs.  The  Delaware  and 
Bound  Brook  Railroad  Company. 

1.  Where  the  suit  immediately  concerns  the  rights  of  the  state,  the  in- 
fiormatioQ  is  generally  exhibited  without  a  relator. 

2.  In  matters  of  purely  public  concern,  as  where  the  property  of  the 
nate,  owned  by  it  in  its  political  capacity,  or  where  public  rights  in  which 
DO  merely  private  interest  is  involved,  are  in  question,  the  courts  are  open 
to  the  state  without  requiring  security  for  costs. 

3.  The  Delaware  river  became,  by  conquest,  the  boundary  between  the 
States  of  ^ew  Jersey  and  Pennsylvania ;  and  being  such,  and  the  original 
property  being  in  neither  of  them,  and  there  being  no  convention  between 
them  in  regard  to  it,  when,'in  1783,  the  King  of  Great  Britain  relinquished 
all  claims  to  government,  propriety  and  territorial  rights  in  the  United 
fkates,  each  state,  by  the  rule  of  international  law,  had  dominion  to  the 
middle  of  the  stream. 

i.  A  river  may  be  navigable  below  the  ebb  and  flow  of  the  tide  in  the 
ttose  of  the  common  law,  and,  in  fact,  navigable  above ;  and  the  question 
of  booodaiy  in  respect  to  lands  adjoining  it  will  be  determined  by  one 
principle  aboTe,  and  by  i^other  below  tide  water. 
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5.  New  Jersey  has  no  ju8  privatum  in  the  soil  of  the  Delaware  river 
above  tide  water ;  that  is  in  the  riparian  owners,  subject  to  the  public  ease- 
ment of  navigation,  and  to  such  regulations  by  the  legislature  of  the  waters 
as  the  public  right  of  navigation  may  require;  as  to  the  jurisdiction  and 
power  of  the  state  over  it,  the  river  above  tide  water  is  to  be  regarded  as  a 
navigable  stream. 

6.  The  Delaware  and  Bound  Brook  Railroad  Company,  in  erecting  piers 
upon  the  land  under  water  in  the  Delaware  river,  to  the  middle  of  the 
stream,  for  the  erection  of  a  viaduct  for  a  railroad  track  to  connect  with 
the  track  of  the  North  Pennsylvania  Railroad  Company,  have  not  violated 
the  36th  section  of  the  general  railroad  law,  prohibiting  cor|K)ration8 
formed  under  that  law  from  taking  any  land  under  water  belonging  to  the 
state,  unle«is  the  consent  of  the  riparian  commissioners  shall  first  have  been 
obtained. 

7.  If  it  be  merely  doubtful  whether  there  is  a  purpresture  or  not,  an  in- 
junction asked  for  on  the  ground  of  purpresture  will  not  be  granted.  To 
warrant  an  injunction  in  such  case,  it  must  be  clear  that  there  is  a  pur- 
presture. 

8.  The  provision  of  the  compact  of  1783,  between  Pennsylvania  and  New 
Jersey,  on  the  subject  of  fisheries,  relates  to  fisheries  below  the  head  of 
tide  water,  which  were  the  subject  of  private  ownership  and  individual 
occupancy.  The  right  in  the  riparian  owners,  of  several  fishery  in  front 
of  their  lands  i<<  distinctly  recognized  in  this  state. 

9.  The  objects  and  purposes  of  that  compact  were  merely  to  secure  the 
administration  of  justice,  and  to  secure  to  the  contracting  parties  the  use 
of  the  river  as  a  public  highway.  The  provision  for  concurrent  jurisdic- 
tion had  reference  to  the  former  only  ;   it  was  a  police  regulation,  merely. 

10.  The  compact  of  1783  gives  no  jurisdiction  to  Pennsylvania  over  the 
soil  of  the  Delaware  river  within  the  territorial  limits  of  this  state,  nor 
does  it  confer  on  her  any  right  therein.  It  gives  her  a  right  to  complain 
of,  and  to  be  relieved  against,  any  structure  or  other  occupation  of  the  river 
on  the  soil  of  this  state  injurious  to  the  free  navigation  of  the  river. 

11.  In  an  action  to  remove  an  erection  in  a  public  river,  on  the  ground 
that  it  is  an  injury  to  the  jus  publicum^  the  common  right  of  navigation,  it 
must  appear  that  a  nuisance,  in  fact,  exists ;  even  though  the  erection  be 
an  encroachment  on  the  soil  of  the  state. 

12.  The  viaduct  built  by  the  Delaware  and  Bound  Brook  Railroad  Com- 
pany, from  the  Jersey  shore  to  the  middle  of  the  river,  to  meet  part  of  the 
same  structure  built  by  the  North  Pennsylvania  Railroad  Company  from 
the  Pennsylvania  shore,  held  to  be  authorized  by  the  36th  section  of  the 
general  railroad  law,  conferring  power  upon  corporations  organized  under 
it  to  build  a  viaduct  **  across  any  navigable  or  other  river,  stream  or  bay 
in  this  state.'' 

13.  That  viaduct  held  not  to  interfere  with  the  navigation  of  the  river, 
and  not  to  be  a  nuisance  in  fact. 
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14.  That  Tiadact  is  not  a  toll  bridge,  bat  merely  the  railroad  connection 
of  two  railroads;  a  highway  by  railroad,  over  the  river.  The  company  so 
<^»erating  it  b  not  chargeable  with  a  usurpation  of  a  franchise  to  take  tolls. 

15.  Pennsylvania  gave  authority  to  build  this  bridge  by  the  act  of  in- 
corporation of  the  North  Pennsylvania  Railroad  Company,  in  1852.  New 
Jersey  has  acquiesced  by  her  silence  in  the  construction  which  Pennsyl- 
▼ania  thos  pat  upon  the  compact  of  1783. 

16.  Authority  to  bridge  the  river  has  been  given  by  both  states.  Long 
lapse  of  time  between  the  giving  of  the  con:<ents  does  nut  affect  it. 

17.  A  doubt  as  to  the  authority  of  a  corporation  to  do  an  act  is  fatal  to 
an  application  for  an  injunction  to  restrain  such  act  on  the  ground  of  want 
of  authority. 

18.  Where  a  party  acting  bona  fide  and  upon  its  not  unreasonable  con- 
stmc^oo  of  a  public  grant,  has  been  permitted  to  expend  a  large  sum  of 
money  in  the  construction  of  a  public  work,  in  the  confidence  that  it  poe- 
sesed  all  requisite  legislative  authority,  without  a  word  of  protest  or  re- 
moiutrance  till  the  work  is  practically  completed,  equity  will  refuse  its 
aid,  even  to  the  state,  leaving  it  to  its  remedy  at  law. 


Motion  for  injunction.     On  bill  and  answer  and  order  to 
.<huw  caase  why  injunction  should  not  issue. 

J/r.  J,  Vanatta,  Attorney-General,  and  3L\  CoHlandt  Par- 
ker ^  for  the  motion. 

Mr.  A.  Browning,  Mr.  Williavimn,  and  Mr.  Ashbel  Green, 
contra. 

The  Chancellor. 

The  information  complaias  that  the  defendants  are  con- 
>tnicting  a  bridge  across  the  Delaware  river,  and  so  have  been 
and  are  guilty  of  purpresture,  and  that  the  structure  is  a 
public  nuisance.  It  prays  that  they  may  be  restrained  from 
erecting  or  completing  it,  and  from  placing  or  raising  its 
abutments,  piers  or  supports,  which,  it  alleges,  are  to  be 
placed  in  the  waters  of  the  river,  and  from  using  and  main- 
taining the  structure,  and  taking  tolls  or  fares  for  passing  or 
repassing  on  or  over  it ;  and  that  it  may  be  declared  to  be  a 
purpresture  and  public  nuisance,  and  that  the  defendants  may, 
bjr  the  decree  of  this  court,  be  ordered  to  abate  so  much  of  it 
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as  shall  have  been  erected  before  the  final  hearing,  and  to 
remove  the  materials  from  the  river.  It  alleges  that  the 
Delaware  is  the  boundary  line  between  New  Jersey  and  Penn- 
sylvania, and  is  now,  and  of  right  always  has  been,  a  public, 
highway  in  its  whole  length  and  breadth,  free  and  common 
to  the  citizens  of  this  and  other  states,  and  is  navigable  for 
many  purposes  of  trade  and  commerce  at  the  point  where  the 
bridge  is  being  erected;  that  the  compact  of  1783,  between 
New  Jersey  and  Pennsylvania,  is  in  full  force,  and  has,  ever 
since  its  ratification  by  the  resjxjctive  legislatures,  been  in  all 
respects  recognized  as  binding,  and  has  been  observed  and 
conformed  to  by  the  parties  to  it  until  its  violation  and 
infringement  by  the  defendants,  in  erecting  the  viaduct;  that 
the  defendants  claim  to  have  been  incorporated  under  the 
general  railroad  law  of  this  state,  and,  in  their  articles  of 
association,  their  road  is  described  as  beginning  at  a  point  in 
the  boundary  line  between  the  States  of  Pennsylvania  and 
New  Jersey,  in  the  middle  of  the  Delaware  river,  in  the  town- 
ship of  Ewing,  in  the  county  of  Mercer,  in  this  state,  some- 
where between  an  island  in  the  river  called  Slack's  Island^ 
northward  of  Yardley ville,  in  the  State  of  Pennsylvania,  and 
another  island  in  the  river  called  White's  Island,  southward 
of  Yardley  ville;  and  the  termination  point  of  the  road  is  in 
the  southerly  line  of  the  railroad  of  the  Central  Railroad 
Company  of  New  Jersey,  at  or  near  the  village  of  Bound 
Brook;  that  the  defendants,  under  pretence  of  constructing 
a  railroad  according  to  their  articles  of  association,  have  com- 
menced the  erection  of  the  bridge  in  question  across  the  Dela- 
ware (an  inter-state  river),  from  a  point  in  the  township  of 
Ewing,  in  Mercer  county,  in  this  state,  to  a  point  in  the  town- 
ship of  Lower  Makefield,  in  Bucks  county,  in  Pennsylvania, 
and  that  they  propose  to  use  it,  when  finished,  for  their  road; 
that  they  allege  that  the  bridge  is  part  of  their  road,  and  that 
they  intend  to  charge  and  receive  fares  or  tolls  from  persons 
using  the  bridge ;  whereas  the  Attorney-General  insists  that 
the  bridge  is  not  a  part  of  the  road,  and  that  the  attempt  to 
erect  the  structure,  and  take  tolls  for  its  use^  is  unlawful.    He 
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also  insists  that  the  general  railroad  law  does  not,  in  terms  or 
by  implication,  confer  on  the  defendants  the  right  to  erect  any 
bridge  over  the  Delaware;  that  the  erection  and  construction 
of  the  bridge  is  a  direct  and  positive  infraction  of  the  compact 
of  1783,  between  the  states,  and  that  the  power  to  erect  a 
bridge  over  the  Delaware  can  only  be  conferred  by  concurrent 
legislation  of  both  states,  and  that  neither  state  can,  of  its  own 
authority,  authorize  a  corporation  to  place  piers,  erect  a  bridge, 
take  tolls,  and  construct  a  highway  over  the  river,  but  such 
franchise  can  only  be  conferred  by  concurrent  legislation ;  that 
not  only  has  there  been  no  concurrent  legislation  in  this  case, 
but  there  has  been  no  grant  of  the  franchise  to  the  defendants 
from  either  state ;  that  the  grant  of  the  franchise  cannot  be 
unplied  from  any  act  or  law  of  this  state,  and  that  the  struc- 
ture, therefore,  is  w^ithout  authority  of  law,  and  an  invasion 
i)(  the  sovereignty  of  this  state,  and  if  the  erection  and  con- 
struction be  j)ermitted,  it  will  be  a  purpresture,  and  w  ill  be 
liable  to  be  abated  as  such.  The  information  states  that  the 
erection  of  the  bridge  at  the  point  where  it  is  located  will 
greatly  im}x;ril,  obstruent,  and  interrupt  the  use  of  the  river  as 
a  highway,  and  that  the  bridge  will  be  a  common  nuisance  to 
the  people  of  this  state.  It  further  alleges  that  the  defend- 
ants, on  application  to  them,  have  refiLsed  to  remove  the 
structure,  or  to  desist  from  their  purpose  of  finishing  and 
usin^  it. 

The  defendants  have  answered  fullv.  The  answer  insists, 
and  on  the  argument  it  was  urged,  that  the  information  cannot 
lie  maintained  in  its  present  form,  inasmuch  as  it  is  exhibited 
without  a  relator.  This  objection  is  not  well  taken.  The 
practiw?  is  settled.  Where,  as  in  this  case,  the  suit  imnie- 
•diately  concerns  the  rights  of  the  state,  the  information  is 
g<?nerally  exhibited  without  a  relator.  Laussafs  Fonhiangue, 
J*.  5,  n  ;  Mitford^H  Pleaxl.,  by  Jeremy^  99  ;  1  NewkimVs  Prac, 
65;  Biake^s  Chancet-y  Fmc,  40;  Coojycr's  Eq.  101,  102. 
While  in  practice  it  is  usual  to  name  a  relator,  and  the  c»on- 
tory  course  may  tend  to  oppression,  since,  if  there  is  no 
^sdator,  the  defendant  can  recover  no  costs,  still  in  matters  of 
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purely  public  concern,  as  where  the  property. of  the  state, 
owned  by  it  in  its  political  capacity,  or  where  public  rights  in 
which  no  merely  private  interest  Ls  involved,  are  in  question,, 
the  courts  are  open  to  the  state  without  requiring  securitj'  for 
costs. 

The  information  is  filed  to  remove  out  of  the  Delaware  the 
viaduct  built  by  the  defendants  and  the  North  Pennsylvania 
Railroad  Company,  (about  one-half  by  each  company),  across 
the  river  near  Yardleyville,  above  the  falls  of  Trenton,  and 
therefore  above  tide-water. 

The  Attomey-Grcneral  claims  that  the  structure  is  a  pur- 
presture ;  that  it  is  a  public  nuisance,  and  that  its  maintenance 
and  use  for  the  purposes  for  which  it  is  designed  will  be  a 
usurpation  of  a  franchise,  and  will  be  a  violation  of  the  com- 
pact of  1783,  between  this  state  and  Pennsylvania.  The 
defendants,  on  the  other  hand,  allege  that  the  land  on  which 
the  viaduct  is  built  is  not  the  proj^erty  of  the  state,  but  is 
private  property ;  that,  by  the  provisions  of  the  general  rail- 
road law,  under  which  they  were  incorix)rated,  they  are 
authorized  to  construct  the  bridge  in  question,  and  that  its 
erection  and  maintenance  are  no  violation  of  the  compact,  and 
that  consent  to  its  erection  has  been  given  by  the  State  of 
Pennsylvania. 

The  royal  charters  for  the  territories  in  which  what  are 
now  the  States  of  New  Jersev  and  Pennsylvania  were  em- 
braced,  bounded  them  on  the  Delaware;  that  in  which  this 
state  was  included,  by  "the  east  side"  of  the  river,  and  the 
other,  "on  the  east"  by  the  river.  The  crown  was  advised  in 
1721  that  these  grants  did  not  include  the  river,  or  any  ixirt 
of  it,  or  the  islands  therein,  and  that  the  right  to  them 
remained  in  the  crown.  Chalmers^  Opinions  90.  By  the 
treaty  of  peace  between  the  United  States  and  the  King  of 
Great  Britain,  in  1783,  the  latter  relinquished  all  claims  to- 
government,  propriety  and  territorial  rights  in  the  former- 
The  consequence  was  that  the  river  became,  by  conquest,  the 
boundary  between  the  states;  and  being  such,  and  the  original 
property  being  in  neither  of  them,  and  there  being  then  no* 
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convention  between  them  in  regard  to  it,  each  state,  by  the 
rale  of  international  law,  had  dominion  to  the  middle  of  the 
stream.    At  the  close  of  the  Revolution,  the  common  law  of 
England  was  in  force  in  this  state ;  for,  by  the  constitution  of 
July  2d,  1776,  it  was  provided  that  that  law  should  remain 
m  force  in  New  Jersey,  until  altered  by  the  legislature.     By 
the  common  law,  the  ownership  of  the  soil  of  all  rivers  not 
navigable,  that  is,  in  which  the  tide  does  not  ebb  and  flow,  is 
in  the  riparian  owners.     In  the  case  of  public  rivers  which, 
though  not  navigable  in  the  common  law  sense  of  the  term, 
are,  nevertheless,  navigable  in  fact,  the  ownership  of  the  soil 
is  in  the  riparian  owners,  subject  to  the  public  right  of  naviga- 
tion.   And  so,  too,  though  the  river  be  declared  (as  was  the 
Delaware,  by  act  of  the  colonial  legislature  of  New  Jersey  in 
1771,  [AUinson^s  Laws  347]  and  the  compact  between  this 
state  and  Pennsylvania  in  1783)  to  be  a  public  or  common 
highway.     Juxon  v.  Thoimhill,  Cro.  Car.  132 ;  Hak's  De  Jure 
MarkfC.  3;  Harg,  Law  Tracts,  p.  9;   Lord  Fitzivalter^s  case ^ 
1  Mod.  105;    3  Kent's  Com.  427;    Angell  on  WntercourseSj 
i§  535,  545.       It  has  been  held,  even  in   the   case  of  the 
great  river  Mississippi,  that  the  common  law,  and  not  the 
civil  law,  governs;   that  that  river,  above  the  ebb  and  flow 
of  the  tide,  is  not  navigable  in  the  common  law  sense  of  the 
term,  and  that  the  riparian  owner  owns  the  soil  to  the  middle 
of  the  river;  and  further,  that  the  act  of  Congress  establishing 
the  river  as  the  western  boundary  of  the  Mississippi  territory, 
and  adopting  the  common  law  for  the  government  of  that 
territorj',  fixed  the  boundary  line  at  the  middle  of  the  river, 
and  that,  therefore,  the  right  of  riparian  owners  on  the  eiist 
^de  of  the  Mississippi  must  be  determined  by  the  common 
law ;  and  still  further,  that  their  rights  to  the  soil  of  the  river, 
or  to  the  use  of  the  bank,  are  not  affected  by  the  fact  that  the 
act  of  Congress  makes  the  river  a  common  highway,  free  to 
every  citizen  without  tax  or  duty.     Morgan  v.  Reading,  3  8, 
Md  M.  366 ;  Magnolia  v.  Marshall,  39  Miss,  110.     In  Ohio 
k  has  been  adjudged  that  the  ordinance  of  1787,  for  the 
.garenunent  of  the  North  Western  territory,  which  declares 
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tliat  the  navipible  waters  leadinjr  into  the  Mississippi  shall  be 
eonmuHi  liigliways,  and  forever  free,  does  not  prevent  the 
application  of  the  (H)niinon  law  prineiple  that  he  who  owns 
the  bank  owns  to  the  middle  of  the  river,  sul)jeet  to  the  ease- 
ment of  navi^«ition.  A*hn8,  of  Gavlt  v.  ChamherH,  3  Ohio 
495.  8ee,  also,  MUhlleton  v.  Priirhard,  3  Sctnumon  510.  A 
river  may  be  navigable  Ik'Iow  the  ebb  and  flow  of  the  tide,  in 
the  sense  of  the  e<immon  law,  and,  in  fact,  navigable  alwve, 
and  the  qnestion  of  boundary  in  respect  to  lands  adjoining  it 
will  Ix*  determineil  by  one  princi])le  above  and  another  below 
tide-wat(T.  Though,  in  some  of  the  Uniteil  iStates,  (among 
them  Pennsylvania),  the  civil  law  doctrine  as  to  the  owner- 
ship of  the  soil  has  been  adopt<Hl  as  to  great  rivers  not  navi- 
gable in  the  common  law  sense,  in  many  of  them  the  common 
law  doctrine  governs  the  subject.  It  governs  it  here.  Arnold  v. 
JIundy,  1  Haht.  1 ;  Gou</h  v.  Bell,  2  Zah.  441 ;  Bell  v.  Gouf/h, 
3  Zab.  624 ;  Mnrfin  v.  Waddell,  3  Harr.  495 ;  JRundle  v. 
Del,  and  Ear.  Can.  Co,,  1  ir((//.,  Jr,,  275.  In  the  last  case  it 
was  jipplied  to  the  Delaware.  The  cc^urt  there  said:  "The 
river  Delaware  is  the  boundar\'  l>etwec*n  the  States  of  Penn- 
.  svlvania  and  New  Jersev,  The  tide  ebl>s  and  flows  to  the 
part  of  the  Trenton  Falls  where  the  Trenton  bridge  crosses 
the  river ;  alK)ve  that  i>oint  it  is  a  fresh  water  stream.  Pre- 
vious to  the  Revolution,  the  channel  and  waters  of  the  river 
1k?1ow  Trenton,  so  far  as  the  river  was  navigable,  in  the  com- 
mon law  sense  of  the  term,  were  vested  in  the  King  of  England. 
The  grant,  l)oth  for  New  Jersey  and  for  Pennsyh'ania,  was 
lx)unded  by  the  river  Delaware.  So  far  as  the  tide  ebl)ed  and 
flowed,  the  j)roprietors  had  no  title  to  the  l)ottom  of  the  river 
l>elow  low  water  mark.  But  al)ove  the  bridge  and  the  flow 
of  the  tide,  the  proprietors  of.  each  province  held  ad  Jihnn 
medium  aqiuv,  by  the  established  principles  of  the  common 
law,  aaronling  to  which  their  resi)ective  gmnts  must  be  con- 
strut»d.  So  far  as  the  river  was  the  property  of  the  crown,  it 
devolved  on  the  two  states  bv  the  Revolution  and  the  treatv 
of  peace  w^th  Great  Britain.  Immediately  after  the  treaty  of 
peace,  the  States  of  Pennsylvania  and  New  Jersey  entered  into 
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the  compact  of  April,  1783,  making  the  Delaware  a  common 
highway  for  the  use  of  the  states."    See,  also,  *S*.  C,  14  Hcfw.  80. 

The  state  has  no  jiut  privatum  in  the  soil  of  the  Delaware 
above  tide-water ;  that  is  in  the  riparian  owners,  subject  to 
the  public  easement  of  navigation,  and  to  such  regulation  by 
the  legislature  of  the  waters  as  the  public  right  of  navigation 
may  require.  The  right  of  the  riparian  owners  to  the  soil  of 
the  river  is  subordinate  to  the  right  and  power  of  the  state  to 
use  and  appropriate  the  river  to  the  public  good  in  promotion 
ef  navigation ;  and,  as  to  the  jurisdiction  and  power  of  the 
state  over  it,  the  river  abov^e  tide  water  is  to  be  regarded  as  a 
navigable  stream.  Vattell,  Book  1,  §§  249,  272;  Bhmeif's 
Case,  2  Bland  99 ;  Chmmimoners  of  Homochitto  River  v. 
mthers,  29  3Iis8.  21 ;    Woolrych  on  Waters  46. 

There  is,  therefore,  in  this  case,  no  purpresture,  and  the  de- 
fendants have  not  violated  the  proviso  of  the  thirty-sixth  sec- 
tion of  the  general  railroad  law,  which  prohibits  corporations 
formed  under  that  law  from  taking  any  land  under  water  be- 
longing to  the  state,  unless  the  consent  of  the  riparian  com- 
missioners shall  first  have  been  obtained. 

But  if  it  be  merely  doubtful  whether  there  is  a  purpresture 
or  not,  an  injunction  asked  for  on  the  ground  of  purpresture 
wiU  not  be  granted;  for,  to  warrant  an  injunction  in  such 
case,  it  must  be  clear  that  there  is  a  purpresture.  Story^s  Efj, 
Juris.y  §  924  a ;  City  of  Rochester  v.  Curtiss,  Clarke  343. 

It  is  argued  on  behalf  of  the  state,  that  this  view  of  the 
ownership  of  the  soil  of  the  river  will  give  to  the  riparian 
owner  the  right  of  fishery  in  front  of  his  land,  and  that  the 
terms  of  the  compact  of  1783,  between  this  state  and  Penn- 
sj'h'ania,  forbid  such  construction.  The  provision  of  the 
compact,  on  the  subject  of  fisheries,  is  that  "  each  of  the  leg- 
islatures of  said  states  shall  hold  and  exercise  the  right  of 
relating  and  guarding  the  fisheries  in  the  said  river  Dela- 
ware, annexed  to  their  respective  shores,  in  such  manner  that 
the  said  fisheries  may  not  be  unnecessarily  interrupted  during 

I.  the  season  for  catching  shad,  by  vessels  riding  at  anchor  on 
I  Ae  fishing  ground,  or  by  persons  fishing  under  a  claim  of 
11 
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common  right  on  said  river."  In  Gough  v.  Bell,  2  Zab.  441, 
462,  Chief  Jui?tice  Green,  referring  to  this  pro\Tsion  of  the 
compact,  says,  that  the  act  of  June  13th,  1799,  {Pat.  416,  §  9,) 
shows  cleariy  that  the  l^islature  of  this  state  understood  this 
clause  of  the  compact  of  1783  as  relating  to  fisheries  below 
the  head  of  tide-water,  which  were  the  subject  of  private 
ownership  and  indi\ndual  occupancy ;  and  he  adds,  that  the 
rights  of  the  riparian  proprietors  to  fisheries  in  the  Delaware 
are  also  clearly  recognized  by  the  acts  of  November  26th, 
1808,  {Blaomfield  204,)  of  February  9th,  1819,  {Rev.  Law^ 
653,)  of  Februarj-  15th,  1819,  {Ber.  Laws  659,)  and  the  laws 
of  November  26th,  1808,  (Rev.  Stat.  480,)  and  the  act  of 
December  27th,  1826,  {Bev.  Stat.  479);  and  he  says,  "such 
repeated  and  unequivocal  legislative  recognitions  of  a  right 
furnish  proof  of  its  existence  which  cannot  be  disr^arded." 
The  act  of  1799,  above  referred  to,  provides  for  the  r^ulation 
of  fisheries  in  the  Delaware,  between  the  falls  at  Trenton  and 
the  mouth  of  the  Machaoomack  river,  which  is  near  the  north 
station.  It  appoints  commissioners  to  grant  licenses  to  erect 
wiers,  fishing  dams,  pounds  and  baskets  in  the  Delaware ;  but 
provides  that  no  license  shall  be  granted  to  erect  any  wier, 
rack,  fishing  dam,  pound  or  basket  opposite  to  or  adjoining 
the  land  of  any  person  without  his  or  her  consent  in  writings 
previously  obtained,  thus  distinctly  recognizing  the  right  of 
several  fishery  in  the  riparian  owners. 

I  proceed  to  consider  the  subject  in  the  light  of  the  obliga- 
tions of  this  state  to  Pennsylvania,  under  the  compact  of  1783. 
The  theory  of  joint  ownership  by  New  Jersey  and  Pennsyl- 
vania of  the  entire  river,  asserted  on  behalf  of  the  state  in  this 
case,  is  by  no  means  a  new  one.  It  was  advanced  by  Penn- 
sylvania many  years  ago,  and  stoutly  resisted  by  this  state. 
It  has  not  only  never  been  assented  to  by  New  Jersey,  but 
the  practice  of  both  states  is  opposed  to  it.  Since  the  com- 
pact of  1783  \vas  made,  the  citizens  of  Pennsylvania  have, 
both  with  and  without  the  sanction  of  her  legislature,  and 
without  receiving  or  asking  the  consent  of  this  state,  erected 
wing-dams  and  other  structures  in  the  river  on  her  side.      In 
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like  manner  our  citizens  have  occupied  the  soil  of  the  river  on 
our  side,  and  each  state  has  withdrawn,  without  the  consent 
of  the  other,  the  water  from  the  river  for  the  purpose  of  arti- 
ficial navigation.     The  requirements  of  the  administration  of 
justice,  and  the  necessity  of  providing  for  the  protection  of  the 
navigation  of  the  river,  gave  rise  to  the  compact.    These,  and 
these  alone,  were  the  objects  of  it.     This  appears  both  from 
the  preamble  and  the  provisions  of  the  compact.     The  fol- 
lowing are  the  preamble  and  the  first  and  second  sections: 
"TVTiereas,  inconveniences  and  mischiefs   have  arisen,   and 
may  hereafter  arise,   from   the   uncertainty   of  jurisdiction 
within  and  on  the  river  Delaware ;  therefore,  to  prevent  the 
same,  and  in  order  that  law  and  justice  may  hereafter  in  all 
cases  be  executed  and  take  effect  within  and  upon  the  said 
river,  from  shore  to  shore,  in  all  parts  and  places  thereof, 
where  the  said  river  is  the  boundarj'  between  the  said  states, 
the  said  commissioners  do  agree  and  establish,  for  and  in 
behalf  of  their  respective  states,  in  manner  following,  that  is 
to  say :  First — It  is  declared  that  the  river  Delaware,  from 
the  station  point  on  the  northwest  corner  of  New  Jersey, 
southerly  to  the  place  upon  said   river  where  the  circular 
boundary  of  the  State  of  Delaware  toiicheth  upon  the  same, 
in  the  whole  length  and  breadth  thereof,  is,  and  shall  continue 
to  be  and  remain  a  public  highway,  e(|ually  free  and  open  for 
the  use,  benefit  and  advantage  of  the  said  contracting  parties ; 
provided,  nevertheless,  that  each  of  the  legislatures  of  said 
^t&  shall   hold  and  exercise  the  right  of  regulating  and 
guarding  the  fisheries  on  the  said  river  Delaware,  annexed 
to  their   respective   shores,  in   such    manner   that   the   said 
fisheries   may  not  be  unnecessarily  interrupted  during  the 
season  for  catching  shad,  by  vessels  riding  at  anchor  on  the 
fishing  ground,  or  by  persons  fishing  under  claim  of  a  common 
right  on  said  river.   Secondly — That  each  state  shall  enjoy  and 
exercise  a  concurrent  jurisdiction  within  and  uj)on  the  water, 
and  not  upon  the  dry  land,  between  the  shores  of  said  river ; 
but,  in  such  sort,  nevertheless,  that  every  ship,  and  other  ves- 
sel, while  riding  at  anchor  before  any  city  or  town,  in  either 
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State,  where  she  hath  last  laded  or  unladed,  or  where  it  is  in- 
tended she  shall  first  thereafter  either  lade  or  unlade,  shall  be 
considered  exclasively  within  the  jurisdiction  of  such  state ; 
and  every  vessel  fastened  to  or  a«:round  on  the  shore  of  either 
state,  shall  in  like  manner  be  considered  exchisivelv  within 
the  jurisdiction  of  such  state ;  but  that  all  capital  and  other 
ofiFences,  trespasses  or  damages  committed  on  said  river,  the 
judicial  investigation  and  determination  thereof  shall  be  ex- 
clusively vested  in  the  state  wherein  the  offender,  or  i)erson 
charged  with  such  offence,  shall  be  first  apprehended,  arrested 
or  prosecuted."  The  third  section  provides  that  all  islands, 
islets  and  insulated  drv  land  within  the  l)ed  and  between  the 
shores  of  the  river,  and  lx?tween  the  above  mentioned  station 
lK)int  northerly,  and  the  falls  of  Trenton  southerly,  shall,  as 
to  jurisdiction,  be  deemed  and  considered  as  parts  and  parcels 
of  the  state  to  which  such  insulated  dr\'  land  lav  nearest  at 
the  time  of  making  the  compact ;  and  that  certain  designated 
islands,  below  the  falls,  shall  be  annexed  to  and  be  parts  of 
this  state,  and  that  other  designated  islands  shall  be  annexed 
to  and  be  part  of  Pennsylvania ;  and  that  all  islands  l)elow 
the  falls  shall  be  annexed  to  and  be  part  of  the  state  nearest 
which  they,  at  the  time  of  making  the  compact,  lay ;  and  so 
of  islands  which  might  thereafter  be  formed  in  the  river. 
The  last  section  provides  for  the  ratification  of  the  compact 
by  the  legislatures  of  the  states,  and  that  when  so  ratified  it 
shall  be  forever  irrevocable,  except  by  mutual  concurrence. 

By  act  of  the  26th  of  Noveml)er,  1783,  the  islands  in 
the  Delaware  belonging  to  this  state  were  annexed  to  the  re- 
8{)ective  counties  and  townships  nearest  which  they  lay,  except 
Petty's  Island,  which  was  annexed  to  Newton  township,  in 
Gloucester  county.  Paterson^s  L,,  p.  50.  In  1817,  differ- 
ences arose  between  the  states  in  regard  to  wing-<lams  and 
obstructions  placed  in  the  river  on  the  New  Jersey  side  by 
riparian  owners,  of  which  Pennsylvania  complaineil  on  the 
ground  that  they  were  injurious  to  the  navigation.  The  re- 
port of  a  committee  of  the  General  Assembly  of  this  state  to 
that  body  on  the  subject,  is  evidence  of  the  construction  which 
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had  been  put  upon  the  compact  of  1783.  It  was  presented 
bv  the  chairman,  Isaac  H.  Williamson,  and  it  distinctly  asserts 
the  right  of  each  state  to  authorize,  without  the  concurrence 
of  the  other,  the  erection  of  mills  and  wing-dams  on  its  own 
chores,  and  within  its  own  jurisdiction,  not  injurious  to  navi- 
gation. J/in.  oj  Assembly  of  1817.  And  still  further,  the 
commissioners  appointed  by  this  state  to  settle,  in  conjunction 
with  those  appointed  by  Pennsylvania,  the  differences  above 
mentioned,  were  William  S.  Pennington,  David  Thompson 
and  Elliot  Tucker.  In  their  first  WTitten  communication, 
dated  September  15th,  1817,  to  the  commissioners  of  Penn- 
sylvania, they  say :  "  It  appears  to  us  that  the  respective 
legislatures  of  Pennsylvania  and  New  Jersey,  notwithstand- 
ing the  agreement  of  1783,  have  a  right  to  give  their  assent  to, 
and  to  regulate  by  law,  the  erection,  on  their  respective  shores, 
of  all  useful  piers,  docks,  wharves,  banks,  and  even  mill-dams, 
or  other  buildings  for  the  beneficial  use  of  the  respective 
shores;  but  that  in  the  exercise  of  this  authority  they  are 
bound,  as  well  by  public  law  as  by  the  agreement  of  1783,  to 
preserve  the  navigation  of  the  river.  We  consider  the  agree- 
ment of  1783  nothing  more  than  a  declaration  that  the  river 
Delaware,  within  the  limits  prescribed,  then  was,  and  should 
continue  to  be,  a  public  navigable  river,  in  contradistinction 
to  a  private  river,  and  that  it  must  be  subject  to  the  same  law 
as  all  other  public  navigable  rivers  that  are  deemed  public 
highways.  W^e  apprehend  it  to  be  a  mistaken  opinion,  how- 
ever extensively  it  may  have  spread  itself,  that  the  whole  bed 
of  the  river  is  sacred,  and  cannot  be  touched  without  a  viola- 
tion of  the  rights  of  the  states  we  represent.  The  soil  of  the 
ri\'er  to  the  midway  thereof,  at  least  at  and  above  the  falls  of 
I  Trenton,  if  not  below,  is  vested  by  law  in  the  owners  of  the 
j  adjoining  land.  It  is  true  the  same  principle  of  law  that  vests 
^  this  private  right  in  the  owners  of  the  adjacent  soil,  also  vests 
*  in  the  public  the  rights  of  unobstructed  navigation.  We 
admit  that  this  private  right  must  be  so  exercised  as  not  to 
iDJiire  the  public  right  of  navigation.  It  is  not  every  erection 
ot  die  bed  of  the  river  that  becomes  a  nuisance,  and  is  to  be 
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coastnied  as  a  violation  of  the  agreement  of  1783 ;  if  this  was 
the  case,  all  the  piers  and  docks  erected  in  the  river  must  Ix? 
destroyed.  Docks  and  wharves  judiciously  placed  on  the 
river,  are  useful  to  commerce ;  in  which  case  they  are  inno- 
cent and  lawful  erections.  But,  should  they  becH)me  so  far 
extended  as  to  obstruct  navigation,  they  would  become  public 
nuisances,  be  unla\\'ful,  and  liable  to  prostration.  We  apply 
the  same  reasoning  to  mill-dams,  and  other  erections  on  the 
river.  Their  lawfulness  or  unlawfulness  depends  on  the  fact 
whether  they  are  or  are  not  oKstructions  to  navigation.  We 
have  been  more  particular  in  disclosing  our  opinions  on  this 
head,  that  we  might,  at  one  view,  enable  you  to  understand 
the  reasoning  that  led  to  certain  legislative  acts  of  New  Jersey 
relative  to  wing-dams." 

The  commissioners  clase  a  subsequent  communication  to  the 
commissioners  of  Penasylvania,  dated  September  17th,  1817, 
as  follows :  "  Whether  the  English  doctrine,  conferring  the 
bed  of  the  river  to  the  middle  thereof,  on  the  owners  of  the 
adjacent  soil,  is  adopted  in  this  country  or  not,  is  a  question 
wholly  immaterial  in  the  present  inquiry.  Whether  it  is  in 
the  owners  of  the  adjoining  land,  the  representatives  of  the 
original  proprietors,  or  the  state,  is  a  question  to  be  settled  in 
each  state  by  the  laws  thereof,  and  has  no  bearing  on  the 
subject  under  investigation.  It  is  sufficient  that  it  is  in  one 
or  another  of  them.  We  contend  that  the  agreement  of  1783 
did  not  touch  the  soil,  but  was  conHned  to  questions  of  juris- 
diction and  navigation,  and  that  the  bed  of  the  Delaware  river 
to  the  midway  thereof,  from  the  first  settlement  of  the  countr\' 
to  this  hour,  has  belonged  to  the  State  of  New  Jersey,  or  some 
of  the  citizens  thereof,  and  that  the  Commonwealth  of  Penn- 
sylvania never  had,  and,  as  we  believe,  never  pretended  to 
have  any  title  thereto." 

It  appears  from  these  public  documents,  which  resj^ectively 
have  the  sanction  of  two  eminent  names  of  the  j>ast  genera- 
tion, the  first  Grovernor  Pennington  and  Grovemor  Williamson, 
that  thirty-five  years  after  the  making  of  the  compact,  the 
theory  of  joint  ownership  of  the  river  was  not  entertained  bv 
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this  state,  and  wbs  not  regarded  as  an  implication  from  the 
compact.  It  has  never  been  recognized  since  then.  The  act 
of  March  Ist,  1820,  to  "  prevent  obstructions  to  the  navigation 
of  the  river  Delaware,"  (Bev.  L.  708,)  cited  in  support  of  it, 
does  not  recognize  it.  The  objects  and  purposes  of  the  com- 
p^  were  merely  to  secure  the  administration  of  justice,  and 
to  secure  to  the  contracting  parties  the  use  of  the  river  as  a 
public  highway.  The  provision  for  concurrent  jurisdiction 
had  reference  to  the  former  only.  It  was  a  police  regulation 
merely,  and  gave  to  neither  of  thje  states  any  dominion  or 
authority  whatever  over,  or  right  in,  or  control  of,  that  part 
of  the  soil  of  the  river  which,  by  the  law  of  nations,  belonged 
to  the  other.  The  construction  put  by  the  Court  of  Appeals 
of  New  York,  in  The  People  v.  The  Central  Railroad  Co,  of 
New  Jersey y  42  N.  Y.  R.  283,  upon  the  compact  made  in  1833, 
between  this  state  and  the  State  of  New  York,  {Nix.  Dig. 
965,)  is  in  point.  By  the  third  article  of  that  compact  it  was 
declared  that  New  York  should  have  and  enjoy  exclusive 
jurisdiction  of  and  over  all  the  waters  of  Hudson  river  lying 
west  of  Maahattan  Island,  and  to  the  south  of  the  mouth  of 
Spuj-tenduyvel  creek,  and  of  and  over  the  lands  covered  by 
the  said  waters,  to  the  low  water  mark  on  the  westerly  or  New 
Jersey  side  thereof,  subject  to  certain  designated  rights  of 
property  and  jurisdiction  of  New  Jersey,  among  which  was 
the  exclusive  right  of  proi)erty  in  the  land  under  water  lying 
west  of  the  middle  of  the  bay  of  New  York,  and  west  of  the 
middle  of  that  part  of  Hudson  riv^er  which  lies  between  Man- 
hattan Island  and  New  Jersey,  and  exclusive  jurisdiction  of 
and  over  the  wharves,  docks,  and  improvements  made,  or  to 
be  made,  on  the  shore  of  this  state,  and  of  and  over  all  vessels 
,  aground  on  the  shore,  or  fastened  to  any  such  wharf  or  dock, 
[  except  that  such  vessels  were  to  be  subject  to  the  quarantine 
i  or  health  la>v8  of  New  York.  The  suit  was  brought  by  the 
Attomey-Greneral,  in  behalf  of  the  state,  to  abate  as  nuisances, 
and  cause  the  removal  of  certain  wharves,  bulkheads,  piers, 
md  railroad  tracks,  and  other  erections  which  the  defendants 
placed  in  the  harbor  of  New  York,  and  extending  into 
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the  harlK)r  and  the  Hudson  river  about  a  mile  from  the  Xew 
Jersey  shore.  The  complaint  claimed  that  the  erections  were 
within  the  limits  and  jurisdiction  of  New  York^  and  were  an 
obstruction  to  navigation,  and  injiu'ious  to  the  public  health, 
and  were  constructed  without  la\vful  authoritv.  Thev  were 
all  placed  on  the  west  of  the  designated  boundar}"  line.  It 
was  held  that  the  jurisdiction  conferred  upon  New  York  over 
the  waters  of  the  river  and  bay  was  a  qualified  and  limited 
jurisdiction,  for  police  and  sanitary  purposes,  and  to  promote 
the  interests  of  commerce  in  the  use  and  navigation  of  those 
waters,  and  was  not  designed  to  confer  or  create  control  over 
the  lands  or  domains  of  New  Jersey,  or  to  give  to  New  York 
any  right  to  interfere  with  the  complete  political  or  govern- 
mental jurisdiction  of  this  state,  as  a  sovereign  state,  of  and 
over  her  own  soil,  and  its  appurtenances,  and  of  and  over 
every  description  of  property  of  any  appreciable  value,  within 
her  territorial  limits. 

The  appositeness  of  the  conclusion  expressed  in  that  case  to 
the  case  now  under  consideration,  will  be  all  the  more  notice- 
able when  it  is  observed  that  by  the  compact  just  referred  to, 
exclusive  jurisdiction  was  given  to  New  York,  not  only  over 
the  waters,  btU  over  the  binds  covered  by  the  waters^  while,  by 
the  compact  with  Pennsylvania,  eoticiirrent  jurisdiction  is 
given  to  the  contracting  parties,  and  such  jurisdiction  is 
expressly  confined  to  the  waters. 

The  compact  of  March  28th,  1785,  between  Marj'land  and 
Virginia,  among  other  things,  provides  that  the  Potomac  river 
shall  be  considered  as  a  common  highway  for  the  purposes  of 
navigation  and  commerce  to  the  citizens  of  those  states,  and  of 
the  United  States,  and  to  all  other  persons  in  amity  with 
Maryland  and  Virginia,  trading  to  or  from  either  of  those 
states ;  and  it  ^tablishee  concurrent  jurisdiction  in  those  states 
over  that  river,  and  provides  for  concurrent  legislation ;  also 
for  the  preservation  of  fish,  and  for  the  performance  of  quar- 
antine, and  keeping  open  the  channel  and  navigation  by  pre- 
venting the  throwing  out  of  ballast,  or  making  any  other 
obstruction.    Laws  ofMarylandy  1785,  c.  1.    It  has  been  held 
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that  the  compjict  was  confined  exclusively  to  matters  of  juris- 
diction and  navi^tion,  and  left  the  territorial  rights  of  the 
parties  to  it  untouched.  Bimiey^s  Chse,  2  UlanddQj  126, 127. 
The  compact  of  1783  gives  no  jurisdiction  to  Pennsylvania 
over  the  soil  of  the  Delaware  within  the  territorial  limits  of 
thifrstdte,  nor  does  it  confer  on  her  any  right  therein.  It 
gives  her  a  right  to  complain  of,  and  be  relieved  against,  any 
structure  or  other  occu[)ation  of  the  river  on  the  soil  of  this 
state  injurious  to  the  free  navigation  of  the  river. 

But  it  is  insisted  that  tlie  bridge  is  at  least  an  unauthorized 
erection  in  a  public  highway,  and  is  therefore  a  public  nui- 
sance, and  that  it  is  a  public  nuisance  in  fact,  because  it  will 
interfere  with  the  navigation  of  the  river.  In  an  action  to 
remove  an  erection  in  a  public  river,  on  the  ground  that  it  is 
an  injury  to  the  jus  publicum,  the  common  right  of  navigation, 
it  must  appear  that  a  nuisance  in  fac^t  exists ;  even  though  the 
erection  be  an  encroachment  on  the  soil  of  the  sovereign. 
Hale  De  Portibus  Maris,  chcip,  7 ;  Harg,  Law  Trcicts,  85. 
The  case  of  The  People  v.  Vandcrbilt,  26  N.  Y.  287,  which 
was  much  relied  upon  by  the  state  on  the  argument  of  this 
motion,  was  a  c^se  of  purpresture  on  the  soil  of  the  state  in 
the  harbor  of  New  York.  The  case  of  The  City  of  Rochester 
V.  Erichton,  46  Barh,  92,  cited  on  the  part  of  the  st^ite,  was 
an  action  for  a  perpetual  injuncticm  to  restrain  the  defendant 
from  erecting  a  foundation  wall  necessary  for  the  supi>ort  of 
his  building,  situated  in  Rochester,  on  the  bank  of  the 
(jenesee  river,  on  the  ground  that  the  building  projected  into 
the  channel  of  the  river,  and  interrupted  the  natunil  flow  of 
the  water  in  time  of  floods,  contributing  to  the  overflow  of  the 
water  at  such  seasons  into  the  streets  of  the  city,  and  was  a 
public  nuisance.  The  decision  is  put  upon  the  ground  of 
nuisance.  In  City  of  Rochester  v.  Curtim,  Clarke  343,  (1840), 
an  application  for  an  injunction,  under  similar  circum- 
stances, was  denied  on  the  ground  that,  as  the  abutment  of 
the  bridge  across  the  river  then  stood,  the  structure  complained 
of  in  that  case,  though  in  the  stream,  was  no  nuisance.     In 

S    1886,  when  City  of  Rochester  r.  Erickson  was  decided,  the 
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bridge  had  been  rebuilt,  and  the  abutment  did  not  project  so 
far  into  the  stream. 

What  injury,  impediment  or  obstruction  to  navigation  will 
be  occasionetl  by  this  viaduct  ?  There  are  above  and  below 
it,  between  Easton  and  the  falls  at  Trenton,  thirteen  bridges. 
The  height  of  piers  and  the  space  between  piers  of  each  of 
them  are  less  than  those  of  this  structure.  The  greatest 
height  of  piers  in  any  of  those  bridges  is  thirty-eight  feet, 
while  the  height  of  the  piers  of  this  is  forty.  The  greatest 
space  between  piers  in  those  bridges  is  one  hundred  and 
ninety-two  feet.  In  this  the  space  is  one  hundred  and  ninety- 
three.  The  answer  states  that,  in  the  erection  of  the  viaduct, 
scrupulous  care  has  been  exercised  against  impairing  the  little 
navigation  of  which  the  river  is  at  that  point  susceptible,  and 
also  in  reference  to  all  other  public  rights  of  the  river ;  that 
it  is  constructed  as  nearly  as  may  be  at  right  angles  to  the 
river  and  its  current  there ;  and  that  the  piers  are  so  shaped 
and  constructed  as  to  occasion  the  least  possible  impediment 
to  the  passage  of  ice,  rafts,  scows,  boats  and  other  vessels  that 
do  now,  or  may  by  possibility  in  the  future,  navigate  the  river 
there.  That  the  navigability  of  the  river  is  limited,  appears 
by  the  qualification  in  the  statement  of  the  information  on 
the  subject,  that  the  river  is  navigable  "  for  many  purposes  of 
trade  and  commerce  "  at  the  point  where  the  viaduct  is.  It 
appears  from  the  affidavits  annexed  to  the  answer,  that  the 
river  at  that  point  is  floatable  for  rafts  only  at  high  stages  of 
the  water  when  the  river  is  swollen  by  freshets  or  rains,  and 
that  then  and  at  other  times  it  is  navigable  by  craft  drawing 
only  from  six  to  eighteen  inches  of  water,  and  that  this  navi- 
gation is  now,  and  for  from  fifteen  to  twenty  years  past  has 
been,  confined  to  small  scows  employed  in  gathering  cobble  or 
paving  stones,  and  small  batteaux,  skifls,  and  other  small 
boats.  To  none  of  this  navigation  have  the  existing  bridges 
proved  any  obstruction.  Obviously,  the  viaduct  which  affords 
more  room  for  passage  under  it  than  any  of  them,  cannot  be 
r^arded  as  a  nuisance  in  fact.  It  adds  no  impediment  to  the 
navigation,  nor  does  it  create  or  increase  any  difficulty  therein. 


1 

i 


FEBRUAEY  TERM,  1876.  19 

Attoraey-Oeneral  v,  Delaware  and  Bound  Brook  R.  R.  Co. 

It  is  insisted  on  behalf  of  the  state  that  the  viaduct  has 
been  erected  without  authority,  and  that  the  use  of  it,  and 
taking  tolls  or  fares  for  the  use  of  it,  are  a  usurpation  of  fran- 
chise which  it  Ls  the  duty  of  this  court  to  restrain.     The 
\Taduct  will  occasion  no  injury  to  the  public,  and  the  appli- 
cation is  on  behalf  of  the  state  alone.     It  is  not  alleged  by  the 
state  that  any  private  interest  whatever,  under  any  franchise 
granted  by  the  state,  is  involved.     It  may  well  be  left  to  the 
courts  of  law  to  determine  whether,  in  building  the  viaduct, 
the  defendants  have  been  guilty  of  usurpation  or  not.     But, 
are  they,  in  fact,  guilty  of  asurpation  ?     Their  viaduct  is  not 
atoll  bridge.     It  is  merely  the  railroad  connection  of  two 
railroads ;  a  highway  by  railroad  over  the  river.     The  Pro- 
pridors  of  the  Bridges  over  the  Rivera  Passaic  and  Hackensack 
V.  The  Hoboken  Land  and  Improvement  Co.,  2  Beas,  81 ;  S. 
C,  on  appeal,  lb.  503.     As  was  said  by  Chancellor  Green  in 
his  opinion  in  that  case,  (2  Beas.  94) :    The  defendants'  struc- 
ture is  not  a  toll  bridge.     They  have  no  franchise  of  taking 
tolk.    They  have  no  right  to  charge  for  crossing  the  river 
any  more  than  if  it  were  not  in  existence.     The  structure 
which  they  are  erecting  is  not  a  mere  connec»tion  between  the 
opposite  shores  ;  it  is  part  of  an  extended  line  of  railway  con- 
necting distant  points,  over  which   the   defendants   are   to 
transport  passengers  at  a  stipulated  rate.     Its  character  and 
purpose  are,  in  fact,  essentially  different  from  those  of  a  bridge 
tised  merely  as  a  connecting  link  for  the  transfer  of  passengers 
l^etween  the  opposite  shores  of  the  river.     See,  also,  S.  C,  1 
I^'aff.  116.     The  defendants  cannot,  therefore,  be  chargeable 
^vith  the  usurpation  of  a  franchise  to  take  tolls.     Is  the  via- 
<luct  unauthorized?     They  are  duly  incorporated  under  the 
general  railroad  law.     That  law  provides  (§  23),  that  com- 
panies whose  roads  shall  be  constructed  under  the  provisions 
of  that  act,  shall  have  the  right  to  connect  their  roads  with 
any  railroad  within  this  or  any  other  state,  and  (§  36),  that  it 
«hall  be  laMrful  for  any  company  incorporated  under  that  act 
to  build  viaducts  over  any  navigable  or  other  river,  stream  or 
haj  of  water  which  such  railroad  may  cross.     It  provides 
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also  that  the  second  section  of  the  "  act  to  prevent  accidents 
on  railways  "  shall  not  be  considered  to  extend  to  or  affect  in 
any  way  or  manner  corporations  which  may  be  formed  under 
the  general  railroad  act.  The  second  section  of  the  act  to 
prevent  accidents  on  railways  is  (Paraph.  L.,  1869,  p.  807) : 
"  That  hereafter  no  railroad  shall  be  laid  upon  any  bridge 
across  the  Delaware  river  intended  for  public  travel,  unless^ 
special  authority  for  that  purpose  be  given  by  legislative  act, 
particularly  designating  the  bridge  to  be  subjected  to  such 
use."  That  the  legislature  did  not  intend  to  except  from  the 
powers  conferred  upon  the  corporations  organized  under  the 
general  railroad  law  the  power  to  make  connection  with  rail- 
roads across  the  Delaware  by  means  of  bridging  the  river,  is 
evident  from  the  fact  that  no  such  exception  is  made  from  the 
general  grant  of  power  to  connect  with  railroads  m  other 
states,  and  to  bridge  any  navigable  or  other  river,  stream  or 
bay  in  this  state.  It  also  appears  from  the  fact  of  the  repeal  ^ 
so  far  as  corporations  under  the  general  railroad  law  are  con- 
cerned, of  the  second  section  of  the  act  to  prevent  accidents  on 
railways,  which  has  reference  only  to  bridges  across  the  Dela- 
ware. That  this  second  section  might  not  prove  an  impedi- 
ment to  a  connection  with  a  railway  in  Pennsylvania  by 
preventing  the  acquisition  of  a  turnpike  bridge  already  in 
existence  by  a  railroad  company  organized  under  the  general 
law,  the  legislature  repealed  it,  so  far  as  such  companies  are 
concerned.  That  they  contemplated  the  connection  of  rail- 
roads under  the  general  law,  with  railroads  in  Pennsylvania, 
by  viaducts  across  the  Delaware,  is  too  clear  for  question. 
But  it  is  argued  that  the  power  to  build  a  viaduct  "  across 
any  navigable  or  other  river,  stream  or  bay  in  this  state," 
does  not  confer  the  power  to  build  one  in  the  river  on  the 
New  Jersey  side,  to  the  boundary  line  between  the  states.  I 
do  not  concur  in  that  view.  The  act  gives  the  power  to  cross 
the  river ;  impliedly  provided  the  consent  of  Pennsylvania  be 
obtained ;  for,  unless  such  consent  be  obtained,  inasmuch  as 
this  state  cannot  authorize  the  occupation  of  soil  belonging  to 
Pennsylvania,  the  grant  is  of  no  practical  use.     The  grant,, 
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therefore,  does  not  differ  practically  from  those  made  by  the 
legislature  of  both  states  in  various  charters  authorizing  struc- 
tures across  the  river ;  as  for  example,  the  grant  to  the  Morris 
Canal  and  Banking  Company  by  this  state,  {Pamph.  i.,  1849, 
p.  35,)  by  which  that  company  was  empowered  to  erect  and 
eonstnict  either  a  bridge  or  aqueduct  across  the  Delaware, 
provided  that  the  erection  should  be  so  constructed  as  not  to 
interfere  unnecessarily  with  the  navigation  or  fisheries,  and 
provided  also  that  the  grant  should  not  take  effect  until  a 
similar  power  was  conferred  on  the  company  by  Pennsylvania. 
So,  too,  the  charter  of  the  Alexandria  Delaware  Bridge  Com- 
pany (Pamph.  i.,  1841, p.  70,)  gives  power  to  bridge  the  river 
on  the  like  condition. 

The  states,  as  before  remarked,  have  not  acted  upon  the 
doctrine  that  the  consent  of  both  is  required  to  erections  on 
the  soil  of  the  river  not  designed  to  cross  the  river  or  to 
occupy  other  soil  than  their  own ;  as  the  dams  before  spoken 
of  erected  on  each  side,  with  and  without  the  consent  of  the 
legislature  of  the  state  on  whose  side  of  the  river  they  are 
eonstracted,  and  without  the  consent  of  the  other  state, 
abundantly  testify.  If  the  doctrine  advanced  and  contended 
for  in  this  case  on  the  part  of  the  state  is  correct,  each  of 
those  erections  was  a  violation  of  the  compact,  but  that  has 
never  been  conceded.  When  Pennsylvania  complained  of  the 
^ing-dams,  in  1817,  it  was  because  they  interfered,  as  she 
insisted,  with  navigation.  If  she  complained  because  they 
w^JPe  erected  without  her  consent,  her  claim  to  consideration 
and  redress  on  that,  as  a  substantive  ground,  irrespective  of 
the  allied  injury  to  navigation,  was  not  admitted,  as  has 
Wn  already  shown.  The  compact  provides  for  concurrent 
jurisdiction,  not  for  mutual  sovereignty,  and  the  jurisdiction 
conferred  by  it  is  a  mutual  concession,  and  does  not  extend 
beyond  the  terms  and  necessary  implications  of  the  agreement. 

But  in  the  case  in  hand,  I  am  of  opinion  that  there  has 
been  what  is  equivalent  to,  and  may  properly  be  regarded  as 
«»carrent  legislation  of  the  states.  The  State  of  Pennsyl- 
Vinia,  in  1852,  granted  to  the  corporation  now  known  as  the 
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Fhib^fclp*ib*  Kft!*i:i'jo^  an^I  Watfrr  Gap  Riilnicki  0:»*n|wmy, 
ymt-r  u>  nu&inrUin  aikI  ofierati?  a  railrrjod  tn>in  a  pHDt  D»>rth 
'^  Vin^  ^.rp*t,  in  th#i  ^?r^nty  of  Phila«lelphia,  hy  the  ni'^^t 
ffXfrfrfViffnt  awl  fjrariKabU:  rrHJt^y  to  iKsir  the  k^roaeh  of  Ea^«Mi, 
r>r  *fjiinfr  f^hfzT  pTrfnt  in  Northampton  f^Hinty.  and  to  -  o^nnect 
th^r  rai)rrja#l.  \fv  lateral  or  branch  mads,  with  anv  railn^ad 
ft>n?»tnK'terl,  or  to  Jie  f^^a^tnictf-il,  in  any  of  the  o>iinue:^ 
thrr^j$;h  which  the  «ame  might  pa-^ ;  an<l  also  to  construct 
one  or  morr:  bridgrs*  sum^  the  river  Delaware,  and  to  connect 
hv  owr  fff  mor*',  lateral  or  branch  rrja<Ls  with  anr  railroad,  or 
(fihtiT  public  imprrn-ement  in  the  State  of  New  Jersey." 
Pamph,  L,  /i//Vw».,  18o2,  p,  654.  ThL<  grant,  it  may  be 
remark wl,  in  evidenrt;  of  the  coa-itrui-tion  which  Pennsylvania 
put  iiprm  the  c^imiiarl.  In  this,  a**  in  the  erection  of  win^- 
dam>«  in  the  river  without  the  c«>n.sent  of  this  state,  and  in  like 
manner  withdrawing  the  water  of  the  river  for  the  purpofses 
of  her  fanal  navigation,  Pennsylvania  has  given  a  practical 
c^iUMtnulion  to  the  compact  which  conclusively  establishes 
againnt  her  the  right  of  this  state  to  do  the  like  acts  without 
her  i5oncurn*nr*.  This  grant  does  not  make  concurrent  legis- 
lation, or  any  legislation,  or  any  consent  on  the  part  of  this 
state,  a  cx>ndition  precedent  to  its  oi)cration,  but  it  gives  to  the 
c^imjiany,  aliHolutely,  leave  to  bridge  the  river,  not  by  one 
bridge  merely,  but  by  one  or  more.  The  North  Pennsyl- 
vania Itailroad  Comjmny,  shortly  after  the  passage  of  that 
ail,  under  the  jmwer  granted  to  them,  constructed,  and  have 
ever  sinc^  maintained  and  operated  a  main  line  or  trunk  rail- 
rcMwI  from  Philadelphia  to  Bethlehem ;  and  about  the  time 
when  the  defendants  were  incori)orated,  they  located  a  lateral 
branch  railroad,  called  the  Delaware  River  Branch,  from  a 
]Miint  in  their  main  road,  at  the  Jenkintown  station,  in  a 
northerly  direction  through  the  counties  of  Montgomery  and 
Bucks,  to  the  line  between  this  state  and  Pennsylvania,  in  the 
middle  of  the  river,  in  the  township  of  Lower  Makefield,  in 
Buc^ks  county,  immediately  adjoining  the  state  boundary  line 
in  the  river  where  the  defendants'  road  b^ins ;  and  they  pro- 
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ceeded  to  construct  their  road,  and  have  constructed  their  via- 
duct in  the  river  to  the  boundarj^  line.  So  that,  of  the  bridge 
complained  of  in  this  suit,  one-half,  or  thereabouts,  was  con- 
stracted  by  them  under  their  grant  from  Pennsylvania,  and 
the  rest  by  the  defendants,  under  their  powers  claimed  under 
the  general  railroad  law.  Pennsylvania,  so  far  as  she  is  con- 
cerned, gave  by  this  l^islation  in  favor  of  the  North  Penn- 
sylvania Railroad  Company,  express  authority  to  bridge  the 
Delaware,  and  New  Jersey  has  acquiesced  in  the  construction 
which  Pennsylvania  thus  put  upon  the  contract,  and  has 
acquiesced  in  the  action  of  the  North  Pennsylvania  Railroad 
Company  in  erecting  their  part  of  the  viaduct  under  that 
authority,  for  she  has  not  even  protested  against  either.  To 
make  the  grant  available,  the  consent  of  New  Jersey  was 
requisite,  for  until  that  was  obtained  the  railroad  company 
could  not  build  beyond  the  boundary  line.  New  Jersey  gave, 
by  her  general  railroad  law,  power  to  the  defendants  to  con- 
nect their  railroad  with  anv  other  railroad  out  of  this  state, 
and  to  that  end  to  cross  any  navigable  or  other  river,  and  that 
power  of  itself  implied  and  include<l  authority,  so  far  as  the 
state  could  give  it,  to  bridge  the  river  for  that  purpose. 
Aify-Gen.  v.  Stevens,  Saxf.  369 ;  Peavey  v.  Calais  R,  R,  fb., 
1  Am,  Railway  Cases  147  ;  1  Redfield  on  Railways  341.  The 
legislature  of  each  state  conferred  on  the  company  chartered 
by  it,  the  requisite  power,  so  far  as  it  could  give  it.  And 
these  grants  are  respectively  valid  to  that  extent.  As  the 
grant  of  the  franchise  of  a  ferry  over  an  inter-state  river  by 
one  of  the  states  alone,  is  not  void  for  want  of  the  consent  of 
the  other,  but  is  good  so  far  as  it  goes,  so  here  the  gnuit  is 
valid  to  the  extent  of  the  power  of  the  state  which  makes  it, 
and  to  that  extent  is  complete.  In  Conway  v.  Taylor's  Ex^r, 
1  Bla^k  603,  it  was  held  that  the  concurrent  action  of  both 
states  is  not  necessary  to  the  grant  of  a  ferry  franchise  over  a 
river  that  divides  them.  See,  also,  People  v.  Rabeock,  11 
Wend,  590.  Each  state,  then,  has  given  consent  to  the  bridg- 
ing of  the  river  by  these  companies.  Nor  does  it  matter  by 
^4at  length  of  time  the  consents  are  separated.     The  authority 
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to  frtofitrxvr  rfw-  vfa^Ioit  is?  *'r.ou>tfi&*-  Bar  w«i^  ic  ocbemigey 
Penit^ylvania  ili^i  ii»:hl  aat  •*aLiiDi-c  •?i:'fiipfciai  •>€  die  structure, 

•tan«li  in  it*  pl^hi-f:  in  thi^  riv**  hf  htst  ^xp«s&  fcave  aud 
aiitlK>rin',  sriven  m^-.fv  tfaaa  tw^aic^  T>iapi  j^b^x.  There-  fe,  there- 
IV^TfTy  n*.t  rir-^fcii* «  tV»r  X*rw  J*p?**y  M»  «!r«ipLim  •)!*  it  on  the 
jSTrffiiwl  that  it  !:•  a  vit>[acif'>o  •■»f  the  i^'cnpaKrt  -rf  ITJ^i.  Xor,  it 
mav  Jje  irrmark^i.  oioM  thi?  ci^irt.  in  the  exenise  of  its 
)¥»wer.  r^ar4i  that  fAZt  ot*  the  bn*ige  whieh  stanik  on  the 
P^nn?«ylvania  *ifle  of  the  river.  It  t  liey*iod  its  jurfediction. 
Surely,  it  wrnikl  not  \ie  o>nten«li5L  •  tbiagh  the  prayer  of  the 
infrHmation  hai^  that  aspe<?t  >.  that  th^  ct  >urt  ha^  jurisdiction  to 
iU^n^z  the  prrjtftration  of  the  part  of  the  brid^  which  is  west 
of  th^  mid^lle  of  the  river.  That  i^  within  the  domain  of 
Pennsylvania.  If  thi:«  court  piv*5C?¥4y  such  juri:«diction,  the 
OTrtirtff  of  Penn^rvlvania  have  it  ato.  a?  to  structures  erected  in 
thi?  rivfT  on  thfc  ?iide  of  the  middle  line.  Xo  such  conflict 
of  juri>^lif'tion  exb-ti*.  The  claim  of  concurrent  jurisdiction 
M\Tf'\y  would  nrit  Ije  urged  to  that  extent. 

iJiJt  if  there  be  doubt  as  to  the  authority-  claimed  bv  the  de- 
f<;ndantH  un<ler  the  act,  the  fact  of  the  existence  of  such  doubt 
wrfuld  U;  fatal  to  the  application  for  injunction  on  the  ground 
of  want  of  Hueh  authorit}-.  Hackenmck  ImprovemerU  Cbwi- 
vuMMif/n  V.  N,  J.  Midland  R.  B,  Co.,  7  C.  E.  Green  94 ;  Scud- 
der  V.  TrmtfM  Del.  Falls  Co.,  Saxi.  694. 

There  Im  hIIII  another  consideration  constraining  me  to  the 
rvyfUfluHion  at  whicJi  I  have  arrived.  The  defendants  have 
imIihI  hojui  pie,  under  what  they  believed  to  be  suiScient  l^is- 
liitive  authority.  They  liave  exi)ended  a  very  large  sum  of 
tiioney  in  tlu?ir  enterprise.  It  appears  by  the  answer  that  the 
<*^tiniu(4'd  <roHt  of  their  railroad,  including  viaduct  and  right 
of  way,  is  nwirly  two  millions  of  dollars,  of  which  a  million 
and  a  (juartiT  have  l)een  actually  paid  on  account  of  the  work, 
and  for  tli(^  l>tilanc*e  of  the  work,  to  cost  nearly  six  hundred 
tlioUHsuid  dollars,  (sontracts  have  been  made  on  which  they  are 
liable.  At  the  time  of  filing  the  information,  the  North  Penn- 
Hylvania  Uailroad  Com|)any  liad  expended  on  their  part  of  the 
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enterprise  nearly  a  million  and  a  quarter  of  dollars,  making 
an  {^[gr^te  of  expenditures,  by  them  and  the  defendants,  of 
about  two  millions  and  a  half,  of  which  about  three  hundred 
and  thirty-seven  thousand  dollars  were  expended  on  the  via- 
duct alone.  The  information  was  not  filed  until  nearlv  a  vear 
after  the  construction  of  the  viaduct  was  commenced,  and  not 
until  it  and  the  road  were  almost  completed,  and  no  excuse  is 
given  for  the  delay.  The  state  authorities  must  have  been 
aware  of  the  circumstances,  of  the  great  cost  of  the  work,  of 
its  vital  importance  to  the  enterprises  of  which  it  was  part, 
andof  the  great  expenditure  made  upon  them.  The  locality 
of  the  viaduct  is  near  the  capital  of  the  state.  The  legislature 
has  had  its  usual  annual  session  of  many  weeks,  since  the 
work  on  the  viaduct  was  begun.  The  work  has  been,  from 
Its  commencement,  a  matter  of  public  notoriety,  and  yet  no 
^Ktion  has  been  taken  on  the  part  of  the  state  authorities,  nor 
even  any  warning  uttered  by  them  against  the  work.  The 
defendants  have  been  permitted  to  make  their  immense  ex- 
penditure upon  their  enterprise,  in  the  confidence  of  their  con- 
victions that  they  possessed  all  requisite  legislative  authority, 
without  even  a  word  of  protest  or  remonstrance.  Under  such 
circumstances,  equity  will  refuse  its  aid,  even  to  the  state, 
leaving  it  to  its  remedy  at  law.  Atfy-Gen.  v.  Heishon,  3  C. 
E.  areen  410 ;  Scudder  v.  Treyiion  Del  FcUh  Co,,  Saxt.  694  ; 
Atftf-Gen.  v.  Johmon,  2  Wihon  C.  R.  87;  AWy-Om.  v. 
^eld  Gm  Cb.,  3  D.,  M.  &  G.  304 ;  Atey-Gen.  v.  N.  Y.  & 
L.  B.  R  R.  Cb.,  9  C.  E.  Green  49 ;  AWy-Gen.  v.  Brown,  9 
C  E,  Green  91 ;  Kerr  on  Injunctions  202-206 ;  Joyce  on  In- 
jundims  1264. 

In  Attomey-Greneral  v.  Johnson,  which  was  a  proceedmg 
to  restrain  a  purpresture  in  the  river  Thames,  delay  in  the 
proceedings,  on  the  part  of  those  who  sought  the  aid  of  the 
<oart,  was  recognized  as  a  reason  which  would  prevent  the 
«HDt  from  interposing,  and  induce  it  to  leave  them,  as  in  other 
ttees,  to  deal  with  it  at  law.  A  court  of  equity  exercises  its 
Astnuning  power  in  cases  of  nuisance  with  great  caution. 
*  Its  jurisdiction,"  says  the  Court  of  Appeals  of  this  state,  in 
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Carlisle  v.  Cooper,  6  C.  E.  Green  576,  "  over  the  subject  mat- 
ter is  not  an  original  jurisdiction.  It  does  not  arise  from  the 
fact  that  a  nuisance  exists,  but  results  from  the  circumstance 
that  the  equitable  power  of  the  court  is  necessary  to  protect 
the  party  from  an  injury  for  which  no  adequate  redress  can 
be  obtained  by  an  action  at  law,  or  its  interference  is  necessary 
'  to  suppress  interminable  litigation  for  the  recovery  of  damages 
for  an  actionable  wrong.  As  a  condition  to  the  exercise  of 
that  power,  it  is  essential  that  the  right  shall  be  clearly  estab- 
lished, or  that  it  should  previously  have  been  determined  by 
the  action  of  the  ordinary  tribunals  for  the  adjudication  of  the 
rights  of  the  parties,  and  the  injury  mast  be  such,  in  its  nature 
or  extent,  as  to  call  for  the  interposition  of  a  court  of  equity." 
The  same  court  held,  in  Morris  aiid  Essex  R.  R.  Co.  v.  Pnir- 
den,  5  C  E.  Ch^een  530,  that  where  there  is  an  invasion  of  a 
public  right,  and  there  is  an  ample  remedy  by  indictment, 
equity  will  not  enjoin  at  the  instance  of  the  Attorney-General, 
unless  there  is  pressing  public  necessity  for  its  intervention. 
In  Atfy-Gen.  v.  Heishon,  3  C.  E,  Green  410,  this  court  (Chan- 
cellor Zabriskie,)  said :  "  This  court  has  no  doilbt  power  to 
cause  nuisances  to  be  abated ;  nuisances  to  individuals,  on  bill, 
and  public  nuisances  like  this,  on  information.  But  it  will 
only  exercise  that  power  when  the  fact  of  nuisance  is  beyond 
doubt,  or  has  been  settled  by  a  verdict  at  law ;  and  where  the 
nuisance  is  erected  and  complete,  this  court  should  not  inter- 
fere without  a  trial  at  law,  except,  perhaps,  in  cases  of  irre- 
parable mischief  from  its  continuance,  especially  where  there 
is  a  full  and  complete  remedy  at  law."  The  like  doctrine  was 
declared  by  the  Supreme  Court  of  the  United  States,  in  Mis- 
sissippi and  Missouri  R.  R.  Co,  v.  Ward,  2  BUick  485.  In 
that  case  application  was  made  by  bill  in  equity,  to  the  Dis- 
trict Court  of  the  United  States  for  Iowa,  for  a  decree  direct- 
ing the  removal  of  a  bridge  or  viaduct  built  by  the  Mississippi 
and  Missouri  Railroad  Company  over  the  Mississippi  river, 
from  Rock  Island,  in  Illinois,  to  Davenport,  in  Iowa,  as  hav- 
ing been  erected  in  violation  of  law,  and  as  an  obstruction  to 
the  navigation,  and  a  nuisance.      The  bill  alleged  that  the 
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river  was  the  boundary  line,  in  whole  or  in  part,  of  ten  states, 
its  importance  as  an  avenue  of  commerce,  and  that  its  naviga- 
tion was  a  necessity  of  trade,  and  almost  the  only  means  of 
transportation  between  Wisconsin,  Northern   Iowa,  Minne- 
sota, and  the  Upper  Mississippi.     It  insisted  that  the  right  of 
free  and  unobstructed  navigation  in  the  river,  and  all  parts  of 
it,  was  secured  by  the  treaties  with  France,  in  1803,  and  the 
acts  of  Congress,  and  the  universal  principle  recognized  by 
the  common  law,  and  that  the  bridge  was  a  nuisance  in  fact, 
imperiling  navigation,  and  obstructing  the  stream.     It  alleged 
that  the  bridge  was  built  by  the  company,  with  the  aid  and 
as^stance  of  the  Chicago  and  Rock  Island  Railroad  Company, 
a  company  created  for  the  purpose  of  erecting  it,  by  the  State 
of  lUiDois.     It  appears  that  the  part  of  the  bridge  erected  by 
die  defendants  was  authorized  by  Iowa.     In  deciding  the  case 
on  appeal,  the  Supreme  Court  of  the  United  States  held,  that 
inaBmQch  as  the  removal  of  the  three  piers,  between  the  mid- 
dle of  the  river  and  the  Iowa  shore,  would  not  materially 
remedy  the  nuisance  complained  of,  though  it  would  render 
the  bridge  useless,  that  court  would  not  affirm  a  decree  order- 
ing guch  removal ;  and  that  the  rule  of  the  law  is  that  where 
abridge  over  a  navigable  stream  in  erected  for  public  pur- 
poses, and  produces  a  public  benefit,  and  leaves  reasonable 
space  for  the  passage  of  vessels,  it  is  not  indictable ;  and  that 
another  rule  is,  that  the  bridge  must  appear  plainly  to  be  a 
noisanoe  before  it  can  be  so  decreed,  since  a  court  of  equity 
piooeeding  by  bill,  like  a  criminal  court  trying  an  indictment, 
must  give  the  defendant  the  benefit  of  all  reasonable  doubts. 
In  the  case  before  me,  there  is  no  purpresture ;  the  structure, 
whiA  is  for  a  public  purpose,  and  for  the  public  advantage, 
is  complied.     It  creates  no  impediment  to  the  navigation  of 
4e  river.     It  has  been  built  bona  fide^  and  there  is  cogent 
^ridenoe  of  acquiescence  on  the  part  of  the  state  in  the  con- 
stmction  which  the  defendants  have  put  upon  the  law  under 
^hiA  they  have  acted.     Under  such  circumstiinces,  an  injunc- 
tkm  will  not  be  granted.    Ai£y-Gen.  v.  N.  J.  R.  B.  &  T.  Cb., 
2  6rem*«  C  B.  136 ;  Allen  v.  Chosen  Freeholders,  2  Beas. 
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68 ;  Ate y- Gen.  v.  K  Y.  &  L.  B.  R.  R.  Co.,  9  C.  E.  Green, 
49 ;  City  of  Georgetown  v.  Alexandria  Canal  Co.,  12  JPeters 
93,  98  ;  Atey-Gen.  v.  United  Kingdom  Electric  Tel.  Ch.,  30 
Beuv.  287 ;  Att'y-Gen.  v.  Eastern  Counties  Railway  Co.,  7 
Jur.  806. 

The  order  to  show  cause  will  be  discharged. 


Henniox's  Executors  vs.  Jacx)bus  and  others. 

1.  A  gift  of  a  fund,  with  limitation  over  in  the  contingency  of  the  lega- 
tee's dying  without  leaving  lawful  issue,  entitles  the  legatee  to  possession 
of  the  fund. 

2.  The  rule  is  settled,  that  interest  begins  to  run  on  general  legacies  to 
which  no  time  of  payment  is  fixed,  from  the  expiration  of  one  year  from 
testator's  death. 

3.  The  rule  that  a  general  legacy  in  favor  of  a  child  will  draw  interest 
from  testator's  death,  when  given  for  his  maintenance,  does  not  apply  to  a 
legacy  to  adults ;  nor  where  the  maintenance  of  the  child  is  otherwise  pro- 
vided for,  either  by  the  will  or  in  any  other  mode. 


Bill  for  directions  to  executors. 
3Ir.  J.  G.  Trusdell,  for  executors. 
3Ir.  J.  W.  Taylor,  for  legatees. 

The  Chancellor. 

The  will  of  James  H.  Hennion,  deceased,  contains  the  fol- 
lowing sections :  "  Item  First.  I  give  and  bequeath  to  my  two 
«ons,  Daniel  and  John  H.,  in  equal  portions,  all  of  my  real 
and  personal  estate,  whom  I  hereby  declare  and  appoint  my 
executors,  out  of  which  they  shall  meet  all  expenses  incident 
to  my  sickness,  death,  and  burial."  "  Item  Second.  I  give  to 
my  daughter  Phebe  Ann  the  sum  of  $1000,  to  be  paid  out  of 
the  estate  devised  to  mv  sons  Daniel  and  John  H."     "  Item 
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Thiri.  I  give  to  my  daughter  Margaret  the  sum  of  $1400,  to 
be  paid  out  of  the  estate  given  to  my  sons  Daniel  and  John 
H.;  and  if  she  dies  without  issue,  the  same  to  revert  to  the 
remaining  children  of  mine,  or  their  legal  heirs,  if  dead,  in 
equal  portions  as  represented  by  the  children,^  **  Item  Fourth^ 
I  give  to  my  daughter  Mary  E.  the  legal  interest  of  $1400,  to 
be  paid  to  her  annually,  of  the  above  estate-  given  to  Daniel 
and  John  H. ;  and  after  her  death,  the  principal  shall  be 
equally  divided  among  her  legal  heirs ;  provided  that  she  may 
not  need ;  if,  in  the  judgment  of  my  sons  Daniel  and  John  H., 
her  necessities  do  require,  they  may  from  time  to  time  pay  her 
such  sums  as  they  may  deem  proper,  of  the  principal ;  the  rest 
to  be  divided  as  above  stated." 

The  testator  died  on  the  24th  of  May,  1874. 

The  questions  presented  are :  First  Whether  Margaret  i.s 
entitled  to  possession  of  the  $1400  bequeathed  to  her;  and, 
twonrf.  At  what  time  the  interest  given  to  Mary  began  to 
accrue. 

Margaret  is  entitled  to  the  possession  of  the  $1400  given  to 
her  by  the  will,  notwithstanding  the  gift  over  in  the  contin- 
gency of  her  dj'ing  without  leaving  lawful  issue.      Ex^r  of 
K(m  V.  WhitCyl  C.  E.  Green  411;  Jones'  Ex'rs  v.  StUes,  4 
C.  E,  Green  a24;  HuU  v.  Ecldy^  2  Green  169, 

The  interest  given  to  Mary  began  to  accrue  on  the  24th  of 
ilay,  1875,  and  the  first  payment  will  consequently  be  due  to 
hff  on  the  24th  of  May,  1876.  The  rule  is  settled,  that  inter- 
est begins  to  run  on  general  l^acies  to  which  no  time  of  pay- 
iiJQit  is  fixed  in  the  vnll,  from  the  expiration  of  one  year  from 
the  death  of  the  testator.  2  Redjield  on  Wiils  565 ;  Lawrenee 
^'Embreey  S  Brad,  8w,  R.  364.  Mary,  however,  claims  that 
Iwoause  she  is  a  child  of  the  testator,  and,  as  she  allegies^  the 
ptnrision  is  made  for  her  maintenance^  she  is  entitled  to  inter- 
Qt  from  the  death  of  the  testator.  She  is  an  adult,  and  a 
iinried  woman.  There  is  no  evidence  in  the  will  that  tlie 
i»  given  to  her  for  her  siipport*  Besides,  it  is  pre- 
that  her  support  and  maintenance  are  provided  by  her 
N<»r  does  it  appear  but  that  ^e  is  io  affluent  cir- 
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ounLstaiices.     The  rule  which  she  seeks  to  apply  to  hei 
does  not  apply  to'  adults,  nor  wliere  the  maintenance 
child  is  otherwb*c  provided  for,  eithei*  by  the  will  or 
other  mode.    Cetminte  ratione,  ccHStd  ipsa  lex.    Raven  v 
1  SicanM,  553;  la  the  matter  of  Rome^s  Estate,  9  Ho 


The  Board  of  Domestic  Missions  of    the  G 
Reformed  Cht'rch   in  America  vs.  Von   Pu: 

STEIN. 

1.  An  objection  to  a  bill  filed  by  a  corporation,  that  it  does  not : 
the  complainants  are  a  corporation,  is  an  objection  of  form  whic 
be  raised  under  a  general  demurrer  for  want  of  equity. 

2.  An  averment  of  the  corporate  existence  of  the  complainan 
necessary. 

3.  A  statement  in  the  bill  in  reference  to  the  execution  of  a  mo] 
a  corporation  of  the  German  Reformed  Church  that  it  was 
**  through  their  trustees/'  under  the  ^'act  to  incorporate  trustees  of 
societies/'  held  sufficient  as  a  matter  of  pleading. 

4.  A  general  demurrer  for  want  of  equity  overruled,  with  lea^ 
a  new  one,  on  the  ground  that  the  bill  showed  no  title  to  a  mortgagt 
<x)mplainants  should  amend. 


On  bill  to  foreclose  and  demurrer. 


Jllr.  J.  M.  Scovel  and  Mr,  S,  D.  Dillaye,  for  demuri 
Mr.  J.  E.  P.  Abbott,  for  complainants. 

The  Chancelix)r. 

The  bill  is  filed  to  foreclose  two  mortgages  on  tl 
premises ;  one  stated  to  have  been  given  directly  to  tl 
plainants  by  The  Grerman  Reformed  Church  in  Egg 
City,  and  the  other  by  them,  through  their  trustees,  to  ^* 
(Jelbach,  treasurer  of  the   Church   Extension  Fund 
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Keformed  Church  in  the  United  States."     The  bill  states  that 
this  latter  mortgage  was  given  by  the  same  parties  as  the  first, 
and  that  it  was  given  "for  the  use  and  benefit  of  the  Grerman 
Reformed  Church  in  America  to  the  Grerman  Reformed  Church 
in  Egg  Harbor  City\"     The  consideration  of  the  second  mort- 
gage is  not  stated.     That  of  the  first  is  stated  to  have  been  a 
debt  due  from  Henry  Hotz,  vice-president,  and  John  Henry 
Fisher,  secretary  of  the  congregation  of  the  Grerman  Reformed 
Church  of  Egg  Harbor  City,  to  Rev.  Dr.  J.  H.  A.  Bomberger, 
of  Philadelphia,  in  the  State  of  Penasylvania,  president  of  the 
Board  of  Domestic  Missions  of  tlie  Grerman  Reformed  Church 
in  America.     The  bill  alleges  that  the  German  Reformed 
Church  of  E.gg  Harlwr  City,  in  order  to  secure  the  payment 
of  that  money,  with  interest,  made  and  executed  under  the 
Ijand  and  seal  of  their  vice-president,  attested  by  their  secre- 
^ry,  a  bond  or  obligation  which  they  delivered  to  the  com- 
plainants ;  that  the  condition  of  the  bond  was  that  the  "  said 
oongr^tion  '^  should  pay  to  "  said  Rev.  Dr.  J.  H.  A.  Bom- 
l^rger,  president  aforesaid,  $1500  in  five  years,  with  $1.00  a 
year  mterest.     It  further  states  that  in  order  to  secure  the  pay- 
ment of  the  money.  The  Grerman  Reformed  Church  of  Egg 
Harbor  City  executed  and  delivered  to  the  complainants  a 
I     ^'^in  indenture  of  mortgage  of  even  date  with  the  bond, 
I     ^hich  mortgage  was  made  between  the  former  of  the  first  part 
^nd  the  latter  of  the  second  part.     The  defendant,  Louisa 
Baroness  von  Puechelstein,  administratrix,  is  the  owner  of  the 
^uity  of  redemption  of  the  mortgaged  premises  through  pur- 
chase at  sheriff's  sale  under  an  execution  at  law.     She  has 
filed  a  general  demurrer  for  want  of  equity.     On  the  argu- 
ment the  following  caases  of  demurrer  were  assigned :  that  the 
WU  does  not  aver  that  the  complainants  are  a  corporation,  and 
that  the  mortgages  are  not  (according  to  the  bill)  executed 
aocording  to  the  requirements  of  the  act  under  which  the 
Bortgagors  are  incorporated,  {Nix.  Dig.,  p.  804,  §  13,)  which 
provides  that  no  deed  or  instrument  of  conveyance  for  any 
indsy  tenements,  hereditaments  or  real  estate  of  the  corpora- 

ti  shall  be  good  and  effectual  in  law  unless  it  be  sealed  with 
common  seal,  and  signed  by  a  majority  of  the  corporators. 


32  CASES  IX  CH-iXCERY. 

German  Reformed  Charcfa  w,  Voo  PuechcIfltetD. 

The  first  grrmnd  of  (lemurrer  Ls  an  objection  of  form,  whi 
r^annot  properly  be  raL«ed  under  a  general  demurrer  for  wa 
of  efjiiity.  But  to  dL<pof«e  of  it :  The  complainants  are  n 
rerjuired  to  allege  in  their  bill  that  they  are  a  corporatio 
H^nnh}f/tr/n  Iron  Co.  v.  R^Merfoiriy  3  Harr^  lol^;  Star  Bri 
Ok  v.  Biffsffale,  7  Vroom  229. 

X*  to  the  .second  objection :  The  defendant*^  counsel  inei 
that  the  mortgages  were  not  executed  in  conformity  with  t 
prr>vi?*ioa'«  of  the  law  uuiler  which  the  mortgagors  were  inct 
pr>ratefl,  and  that  they  therefore  have  no  validity  as  agaii 
the  defendant.  The  first  mortgage  is  stated  to  have  be 
executed  and  <lelivered  by  the  mortgagors  to  the  mortgage 
the  cr>mplainantf«.  There  is  a  statement  as  to  the  officers 
whom  and  the  manner  in  which  the  bond  which  that  mo 
gage  wa«  given  to  secure  was  executed,  but  none  as  to  € 
mortgage.  The  other  mortgage  is  stated  to  have  been  execiE 
by  the  German  Reformed  Church  of  Egg  Harbor  Ci 
"through  their  tntstees."  The  act  declares,  (Xix.  LHg.y  8^ 
§11,)  that  the  minister  or  ministers,  elders  and  deacons  for  1 
time  being  of  the  church  shall  be  the  tnistees  thereof,,  and 
UkIv  ft)r|)orate  and  politic  in  law  by  whatever  name  th 
«hall  siftsume.  As  a  matter  of  pleading,  the  statement  of  t 
bill  in  reference  to  the  execution  of  the  mortgages  is  sufficien 

But  the  bill  alleges  that  the  second  mortgage  was  given 
"  George  (Jellmch,  treasurer  of  the  Church  Extension  Fund  < 
the  Reformed  Church  in  the  United  States,^'  and  tliat  it  w 
given  for  "the  use  and  benefit  of  the  German  Refornw 
Church  in  America  to  the  German  Reformed  Church  of  i^ 
Harlmr  City."  This  statement  is,  in  the  latter  part  just  quote 
unintelligible,  probably  from  the  iLse,  by  mistake,  of  the  wo 
"to "  for  the  wonl  "by."  But  apart  from  this,. the  complai 
antH  show  no  title  to  that  mortgage.  The  bill  alleges  that 
was  given  to  the  treasurer  of  the  "  Church  Extension  Fund 
the  Reform  Church  in  the  United  Staitesy"  for  the  use  ai 
benefit  of  The  German  Reformed  Church  in  America,  not  1 
the  use  or  benefit  of  the  oomplainaate,  The  Board  of  Domes 
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ilissions  of  the  German  Reformed  Church  in  America.     Thi« 
objection,  however,  was  not  raised  on  the  argument. 

The  demurrer  is  too  extensive.  It  will,  therefore*,  be  over- 
ruled, with  leave  to  file  a  new  one,  on  the  ground  that  the  bill 
^hows  no  title  to  the  second  mortgage  ;  imless  the  complain- 
ants shall,  within  ten  days  from  the  time  of  tiling  the  order 
overruling  this  demurrer,  amend  the  bill  in  that  resi)ect. 


Barxes  vs.  The  Trenton  Gas  Lkjht  Company. 

!•  Where  executors  are  authorized  to  sell  the  real  estate  of  their 
^*^ot  at  their  discretion,  and  the  sale  is  to  be  made  with  a  view  to  the 
mresUnent  of  the  net  proceeds  on  a  special  trust,  the  purchaser  is  not 
^^^^  to  see  to  the  application  of  the  purchase  money. 

^  An  allegation  that  the  purchase  money  of  real  estate  sold  by  execu- 
*in  WM  not  paid  to  or  received  by  them  "  as  executors,"  and  that  tliey, 

■  execotors,"  received  no  consideration  for  the  conveyance,  is  not 
^nvalent  to  an  averment  that  no  consideration  was,  in  fact,  paid. 

^  If,  by  such  allegation,  the  pleader  intended  to  state  that,  although  the 
^*^eration  was  paid  to  the  executors,  it  was  paid  in  such  a  way  as  that 
It  ought  not  to  be  regarded  as  having  been  paid  to  or  received  by  them  in 
"•^representative  or  trust  capacity,  the  facts  should  have  been  set  forth 
"Ott  to  enable  the  court  to  determine  the  character  of  the  payment. 

^  The  rule,  that  notice  of  facU  to  an  agent  is  constructive  notice  thereof 

lo  the  principal  himself,  has  no  application  to  a  case  of  a  sale  to  a  corpora- 

MOo,bjritB  president,  of  property  purchased  by  him  in  his  private  capacity  ; 

niDch  a  transaction,  the  officer,  in  making  the  sale  and  conveyance,  stands 

m  a  atnmger  to  the  company. 

^  MTheo  an  officer  of  a  corporation  is  dealing  with  them  in  his  own 
ioterat  opposed  to  theirs,  he  must  be  held  not  to  represent  them  in  the 
tnusietion  so  as  to  charge  them  with  the  knowledge  he  may  possess,  but 
which  he  haa  not  communicated  to  them,  and  which  they  do  not  otherwise 
of  (ads  derogatory  to  the  title  he  conveys. 


On  bill  for  relief  and  demurrer. 
Mr.  B,  Gummere,  for  demurrant. 
Jtfr.  S.  i>.  Dittayey  for  complainant. 
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J^r  demands  against  the  testator,  and  that  the  eonveyan(»e  to 
Mr.  Potts  was  in  fraud  of  the  provisions  of  the  will,  and  was 
niiulc  with  the  fraudulent  intent^ of  defeatinjr  the  complain- 
ant's right  of  dower  in  the  property.  The  bill  charges  notice 
on  the  defendants,  solely  on  the  ground  that  at  the  time  of  the 
<'onveyance  to  them,  Mr.  Potts  was  their  president. 

The  executors  had  power  under  the  will  to  convey  the 
] property  in  question.  They  were  authorized  to  sell  at  their 
discretion,  and  the  sale  was  to  hd  made  with  a  view  to  the 
investment  of  the  net  proceeds  on  a  trust  which  might  last  for 
the  lifetime  of  the  testator's  widow.  The  purchaser  was  not,  \ 
under  the  circumstances,  l)ound  to  see  to  the  application  of 
the  purchase  money.  Perry  on  Tni^t^y  §§  704,  799 ;  Kichofbi 
V.  Peak,  1  Beas.  69;  Doran  v.  Wiltshire^  3  Swanst  699; 
lutein  an  Trusts  433 ;  Wood  v.  Harnuuiy  5  Madd,  368  ;  Lock 
V.  IjomaSy  5  DeG.  &  S.  326 ;  Hauser  v.  Shore,  5  Ired.  357 ; 
lUiIjonr  v.  Welland,  16  Ves.  151.  "The  general  rule,"  says 
Perr^-,  "  is  controlled,  if  a  sale  Ls  directed,  but  the  proceeds  are 
not  to  be  paid  over  to  the  cestui  que  trust,  but  are  to  be  held 
hy  the  trustees  upon  some  s})ecial  trusts.  In  such  case  the 
implifation  is  plain  that  the  settlor  intended  to  confide  the 
4'xe<nition  of  the  trust  to  the  trastees,  and  that  they  have 
|M»\ver  and  authority  to  receive  the  trust  fund  and  give 
n-cvipts.'*  The  purcliase  money,  it  may  l)e  assumeil,  was  paid 
hy  Mr.  Potts.  The  bill  does  not  deny  that  it  was  paid,  but  it 
alleges  that  it  was  not  paid  to  or  received  by  the  executors, 
**a5  executors,"  and  that  they,  "as  executors,"  received  no 
c«  »nsideration  for  the  conveyance.  This  qualification  forbids 
the  acceptance  of  the  statement  as  an  averment,  or  as  equiva- 
lent to  an  averment  that  no  consideration  was,  in  fact,  paid. 
Lnbe's  Eq.  PL  350 ;  1  Dan.  Ch.,  Pr.  {4th  erf.,)  545.  As  the 
statement  stands,  it  is  equivalent  to  an  averment  that  the  con- 
&icl»ation  was  paid  to  and  received  by  the  exec»utors,  but  not 
in  their  trust  capacity.  If  the  pleader  intended  to  state  tliat, 
although  the  consideration  was  paid  to  the  executors,  it  was 
paid  in  such  a  way  as  that  it  ought  not  to  be  regarded  as 
JiaviDg  been  paid  to  or  received  by  them  in  their  representa- 
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tivo  or  tnist  itijKU-ity.  zh*^  rltiT^  -h«'uM  tuivr:  li^>n  ^t  tV»nh  ?<• 
:us  to  enable  the  O'urt  ti>  »I»:C«^rniin*i  ch»;  ohj.rji.ter  of  th*-  I«y- 
inent. 

The  bill  eh:ir^<  th:i:  Mr.  P'-a-  iuul  u«:ti«if:  "  of  tht-  will  aiiJ 
its  pr»>visiiiii-.  iui«l  :hr  •;Lir.i»;cer.  {•»wer  an«l  liutits  of  the 
exei'iitt^iN.*'  N'ktit.'e  *.»{  al!  cht-^  rriiriir*  w.-.uM  not  have 
tlevolvt:il  iij*i»n  him  the  »lixty  '.-f  -i^^riuir  t«^  thv  applieatiou  of 
the  piiR'hiL'iO  ni'»iiey.  f.»r  thv  ivtLH'a  already  driven. 

PiLS-iiniT  by  th»-  •jii»r>ti«  »n  as  t»  •  whether  thv  •i>Euplaiiiant  has  any 
valid  claim  t«^  ili»WHr  *>n  the  ^u-h:-  nui«k  by  the  bill.  T?eeing  that 
her  rlaim  ti»  r^Iit'f  i-  Uvk-il  on  the  aik'i::iti«.»n  that  the  exerni tors, 
«»f  whom  luT  hu^Uuid  was  one.  wrre,  in  Sflliiiir,  guilty  of  a 
fraud  uj^^n  the  K-neiiriarit'S  un»UT  the  will,  who  wer^  the  tt-^ 
tator's  wid«»w  and  i-liililn/n,  and  'jrivina:  her  the  Wnedt  of  tW 
crf-neral  alK-trati* >n  in  tht-  l»ill,  that  the  ojuvevanoe  was  intondt-\.l 
Xtt  dt-'feat  h*.*r  ilriwt-r,  the  main  qut^tion  presHrnts  itself,  as  to 
whether,  on  thv  statenunts  i»f  tht-  bill,  the  action  can  be  main- 
taineil.      That    the  defcnilants  are  hohit    fith'  pun^hasers  for 
valiuibh.'  ii»n*ideration,  is  not  d«.'nieil.     Their  title  is  not  ini- 
pUirnHl.  exe-ept  on  the  ground  of  notiiv,  and  the  claim  to  relit-f 
is  lia.-<Kl  on  the  alle«r^ui(»n  tiuu  at  the  time  when  the  couvev- 
ance  was  made  by  Mr.  Potts  to  them,  he  was  their  president, 
and  thlf  fact  Ls  relieil  ui)«>n  as,  of  iti-elf,  sutficient  to  establish 
notire  to  them  of  all  the  facns  which  the  bill  charges  were 
within    his    knowledge.      The     general    pro]xisition  is   un- 
doubtedly true,  that  notice  of  facts  to  an  agent  is  constructive 
notice  thereof  to  the  principal  himself,  where  it  arises  from,  or 
is  at  the  time  connected  ^nth  the  subjiH.!  matter  of  his  ageiKn'. 
The  rule  b>  liased  on  the  presumption  that  the  agent  has  coni- 
munif:ate<l  such  facts  to  the  principal.     Siori/  on  Agencg,  §  140. 
On  principles  of  public  policy  the  knowledge  of  the  agent  is 
imputed  to  the  principal.     But  the  rule  does  not  apply  to  a 
transaction  such  as  that  under  consideration ;   for,  in  such  a 
transaction,  the  officer,  in  making  the  sale  and  conyejrance, 
stands  as  a  stranger  to  the  company.     Siratton  v.  Allen^  1  C 
E.  Green  229.     His  interest  is  opposed  to  theirs,  and  the  pre- 
sumption is,  not  that  he  will  communicate  his  knowledge  of 
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anv  secret  infirmity  of  the  title  to  the  corporation,  but  that  he 
will  conceal  it.  Where  an  officer  of  a  corporation  is  thus 
dealing  with  them,  in  his  own  interest  opposed  to  theirs,  he 
must  be  held  not  to  represent  them  in  the  transaction,  so  as  to 
charge  them  ^vith  the  knowledge  he  may  possess,  but  which 
he  has  not  communicated  to  them,  and  which  they  do  not 
otherwise  possess,  of  facts  derogatory  to  the  title  he  conveys. 
Commercial  Bank  v.  Cunningham^  24  Pick.  270 ;  Kennedy  v. 
(?re«i,  3  M.  &  K.  699 ;  In  re  European  Bank,  L.  R.,  5  Ch. 
App,  358;  In  re  Marseilles  Extension  Railway ,  L.  i?.,  7  Ch. 
App.  161 ;  Ang.  &  Am.  on  Corp,  308 ;  Winchesta'  v.  Bait, 
d'  %.  B.  R.  Co.,  4  Md.  231. 
The  defendants,  then,  according  to  the  bill,  are  bona  fide 

purchasers  for  valuable  coasideration,  without  notice.      The 

complainant  can  have  ao  relief  against  them. 
The  demurrer  will  be  sustained  and  the  bill  dismissed,  with 


Coe  and  others,  Trustees,  vs.  The  New  Jersey  Mid- 
land Railway  Company. 

1.  An  application  by  receivers  of  an  insolvent  railroad  to  issue  certifi- 
cates of  indebtedness  to  cover  certain  expenses,  and  an  order  of  the  court 
thereon  accordingly,  does  not  bind  the  receivers  or  the  trust  fund  to  pay 
particalmr  items  of  such  expenses,  the  propriety  of  whose  payment  was  not 
liefore  the  ooori.    . 

2.  Af^licatioo  to  compel  the  receivers  of  an  insolvent  railroad  company 
to  deliver  to  creditors  certain  certificates  of  indebtedness,  which  the  re- 
ceivers were  authorized  by  this  court  to  issue,  and  which  they  had  offered 
to  Mich  creditors  in  payment  of  rolling  stock,  and  which  the  creditors  had 
aeoepced,  refiiMd ;  the  creditors  having  had  it  in  their  power  to  retake 
their  proper^  at  any  time,  and  it  appearing  that  it  would  have  been  to 
the  disadvantage  of  the  trust  fund  for  the  receivers  to  have  paid  the  con- 
met  price. 

On  petition  of  The  Rhode  Island  Locomotive  Works  Com- 
ffluar,  £br  aa  order  requiring  the  receivers  of  the  defendants  to 
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which  the  per*iv«??  were  aoiin^rittui  l#r  diifi  oMnt  to  k?ue,  and 
to  wfakii  the  piedt>.4K:Ti^  <4aim  i«.<  lie  tntiilcd. 


J/r.  AJJm^  Gr^^H^  ffjr  reoeivefs. 


The  Chancelix^b. 

The  ixs^Hvlent^  are  the  nereiver?  app^Moted  in  this  suit  on 
appli(:ation  of  the  complainants,  as  morteasees.  One  of  theni^ 
Mr.  Garret  A.  Hohart.  was,  previously  to  the  filing  of  the  bill 
in  thi*  caa«fe«  appointed  nE«iv«"  for  the  er^litois  and  stoek- 
holder«  of  the  defendants,  under  pi\¥?eedini!S  taken  under  the 
act  "to  prevent  frauds  by  inci.>rporated  companies/'  The 
petitionen*.  The  Rhode  Island  Loei>mrttive  Works  Company^ 
on  or  about  the  13th  of  January.  1875.  entered  into  an  agrree- 
ment  with  the  defendants,  bv  which  thev  furnished  to  the 
latter  ten  locomotive  engineii:  and  tenders,  as  upon  lease,  but 
with  the  agreement  that  on  payment  in  full  of  the  rent  re- 
f!er\'ed,  ($119,536.36,)  they  should  l^  the  property  of  the  de- 
fendant!?. The  rent  was  payable  in  installments,  between 
the  date  of  the  agreement  and  the  5th  of  January,  1876, 
and  the  defendants  gave  to  the  petitioners  their  notes  for 
the  amount  of  it.  At  the  time  of  the  appointment  of  the 
receiver  in  insolvencj'  there  was,  according  to  the  petition, 
due  t^)  the  petitioners  for  rent  about  $120,000.  The  loco- 
motivc*  and  tenders  were  then  in  the  possession  of  the 
PWX'iver,  and  (except  one  of  the  locomotives,  which  had  been 
i*f>  damaged  by  fire  as  to  be  useless,)  were  in  use  on  the 
road.  Nothing  has  been  paid  to  the  petitioners  since  then. 
The  petitionerH  base  their  claim  to  the  relief  they  seek,  on  the 
ground  that,  shortly  after  his  appointment,  the  receiver  in  in- 
H^ilvcncy  requested  them  to  leave  the  locomotives  and  their 
tendere  in  his  poBsesHion,  for  use  on  the  road,  he  guaranteeing 
that  he  would  keep  them  in  good  order,  and  promising  to 
a|>ply  to  the  Chancellor  for  authority  to  pay  their  claim  for 
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rent  under  the  lease ;  on  the  faith  of  which  undertaking  they 
permitted  the  property  to  remain  in  his  hands ;  that  subse- 
quently, application  was  made  by  the  receivers  apjwinted  in 
this  cause,  (which  is  a  suit  for  the  foreclosure  and  sale  of 
mortgaged  premises)  for  authority  to  issue  certain  certificates 
of  indebtedness,  to  be  used  for  the  purposes  of  their  trv^t, 
among  which  was  the  payment  of  the  rent  which  had  become 
due,  and  was  unpaid,  and  that  which  would  accrue  up  to  the 
31st  of  December,  1875,  in  all  $28,300.23. 

Of  the  rent  reserved,  $85,354.68  did  not,  by  the  terms  of 
the  lease,  become  due  until  the  5th  of  January,  1876.  The 
authority  for  issuing  the  certificates  was  obtained,  and  one  of 
the  receivers  applied  to  the  treasurer  of  the  petitioners,  stating 
that  the  receivers  found  difficulty  in  negotiating  the  certificates, 
and  suggested  that  the  petitioners  should  take  them  as  so  nuich 
money.  It  Is  alleged  that  before  that  communication  was 
made,  the  receivers  had  offered  to  deliver  the  certificates  in 
pajTiient  of  so  much  of  the  rent,  and  the  offer  was  accepted, 
}>ut  the  certificates  were  not  sent.  The  receivers  admit,  by 
their  answer,  the  foregoing  facts,  substantially. 

They  all^e,  however,  that  they  have  been  warned  and 
notified  by  persons  interested  in  the  first  mortgage  bonds  of 
the  defendants  not  to  pay  the  rent  or  deliver  the  certificates 
therefor,  because,  as  is  alleged,  the  property  is  not  worth  the 
amount  agreed  to  be  j>aid  for  it,  but  a  very  much  less  sum, 
and  the  receivers  say  they  have  ascertained  that  it  is  not  for 
the  interest  of  the  trust  which  they  represent  that  the  rent 
:^hould  be  paid. 

The  petitioners  have  no  equit}-  arising  from  the  conduct  of 

the  receivers  to  have  the  agreement  between  them  and  the 

defendants  specifically  performed,  w  ithout  regard  to  advantage 

or  disadvantage  to  the  trust  fund.     The  most  that  can  be  said 

L       of  the  transaction  is,  that  the  petitioners  were  induced  by  the 

I      hope,  and,  perhaps,  reasonable  ex[x»ctation  engendered  by  the 

I      fstatemente  of  the  receivers,  to  leave  their  property  in  the  pos- 

K     eeasion  of  the  receivers  for  use  on  the  road.     It  was  allegeil  on 

H     bdialf  of  the  receivers,  on  the  argument,  and  was  not  denied. 
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tliat  the  i»n»i»*ny  i-  in  Iw-rter  ci*n«Iiti«Hi  than  it  was  when  it 
canu-  to  the  haniU  ••!*  thr  ivivivt-rs.  It  has  been  in  the  power 
of  the  I  petitioner*,  at  all  tinn-^  -in«v  the  appi»intnient  of  the 
rfiviv^-rs.  t-i  nuik*-  th**ir  pn»j».'rty.  awl  sell  it  to  rai:?e  the 
amount  reniaininir  <hie  to  tht-iii. 

The  nit* iwis  tin  not  apjitur  to  liave  contraetetl  to  purchase 
the  pn»j>erty.  Th«-y  appc^u*  to  have  heen  willing,  up  to  the 
time  whrii  they  wtTi*  \\';iriKil  not  to  ilo  •<»,  to  pay  for  it  accord- 
ing to  the  agivement  ln-tween  the  j^etitioners  and  the  company. 

It  might  have  ln-en  a  ver\'  impn>vident  act  on  their  part  to 
have  i>aid  the  rent  under  the  k-a-je.  If  the  allegations  made 
in  their  an<wt*r  an-  tnie,  it  w«nild  have  Ijcen.  The  fact  that 
they  appli<Hl  for  k-aw  to  i^'-ue  ivrtilictitei*  to  i»ay  the  rent  neither 
hiiul^  them  nor  the  tni>t.  The  question  as  to  the  propriety 
of  {xiying  the  n^it  wa<  not  lx*fore  the  i^»urt.  The  propriet}'  of 
making  provL^ion  t4>  c^iver  that  and  other  ex|wnses,  was. 
There  is  nothing  in  the  application  of  the  receivers,  and  the 
order  in  i>ursuance  of  it,  to  bind  the  trast  estate  to  the  pay- 
ment of  the  rent  to  the  jietitioners  under  the  lease. 

I  am  unwilling  to  grant  the  prayer  of  the  petition  until  I 
shall  l>e  satisfieil  that  it  is  for  the  interest  of  the  trust  that  it 
should  l)e  done.  If  the  j>etitioners  are  willing  to  accept  for 
the  proi)erty  in  the  hands  of  the  receivers  what  it  is  in  fact 
worth,  irres|)e(»tive  of  the  price  fixed  in  the  agreement,  and  to 
allow  on  account  of  such  price  wliat  has  been  received  by  them 
on  ac(^>unt  of  rent,  the  receivers  will  be  authorized  to  purchase 
the  nine  hn-omotives  and  tenders  of  them  at  their  true  value, 
and  pay  for  them  in  the  certifirattv. 

And,  in  any  event,  the  jwtitioners  >nll  he  allowed  just  com- 
|)ensation  for  the  use  of  the  pn>|)erty  since  it  has  been  held  by 
the  rwvivers. 
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Hill's  Adminlstrators  vs.  McCvrter  and  others. 

1.  The  nile  in  equity  is  well  entablished,  that  where  mortgaf^ed  premises 
are  sold  in  separate  parcels  successively  to  different  purchasers,  with  cove- 
nants against  encumbrances,  the  parcels  are  liable  to  sale  to  satisfy  the 
mortgage,  in  the  inverse  order  of  their  sale.  But  the  rule  will  not  be 
applied  in  any  case  where  its  application  would  work  injustice. 

2.  A  conveyance  of  part  of  mortgaged  premises,  expressly  subject  to 
exiting  mortgages,  is  an  assurance  to  the  subsequent  purchaser  of  the  other 
parts,  that  the  property  will  be  subject  to  its  due  proportion  of  the  burden 
of  «Qch  mortgages. 

3.  Where  part  of  mortgaged  premises  is  conveyed  subject  to  mortgages 
thereon,  and  the  rest  of  the  property  is  sold  and  conveyed  in  fee  in  parcels 
to  other  persons,  the  part  first  conveyed  is  bound  to  pay  its  due  proportion 
of  the  mortgages,  according  to  the  comparative  value  of  the  respective 
portions  at  the  time  of  its  conveyance. 

-i-  A  pnrchaser  of  part  of  mortgaged  premises  is  not  entitled  to  the  benefit 
of  a  release  by  a  prior  mortgagee  from  the  lien  of  his  mortgage,  of  another 
put  of  the  premises,  when  the  mortgagee  had  not  actual  notice  of  the  con- 
veyance at  the  time  of  making  the  release. 


On  bill  to  foreclose.     On  final  hearing  on  pleadings  and 
proofe. 

J/r.  Thomas  Kays,  for  complainants. 

J/r.  W.  S.    Whitehead^  for   Albert  P.  Condit,  surviving 
tribtee. 

J/r.  JR.  Hamilton,  for  McCarter's  assignee  in  bankruptcy, 
and  others. 

The  Chancellor, 

The  question  presented  arises  between  the  purchasers  of 
certain  land  containing  sixty-nine  and  fifty-two  hundredths 
acre?,  which,  on  the  5th  of  June,  1865,  was  owned  by  John 
McCarter,  as  to  the  manner  in  which  the  burden  of  two  mort- 
gages which  are  on  the  property,  and  were  given  by  him,  shall 
be  borne.     On  one  of  these  mortgages  there  was  at  that  date 
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due  of  principal,  ^2500,  besides  interest.  It  wsm  origina 
given  to  secure  $4000,  but  $1500  of  the  amount  had  be 
paid.  This  mortgage  was  given  to  Frances  M.  Anderson,  a 
was  by  her  assigned  to  the  complainants'  intestate.  The  otl 
mortgage  was  for  $1000  and  interest,  and  was  given  to  R 
C.  Browning.  On  the  5th  of  June,  1865,  McCarter  sold  ps 
(forty-nine  and  thirty-six  hundredths  acres,)  of  the  premi: 
to  William  M.  Babbitt,  for  the  consideration  of  $8255,  a 
conveyed  it  to  him  by  deed  in  fee  simple,  with  the  usual  fi 
covenants,  including  warranty  general.  Following  the  c 
scription  of  the  premises,  is  this  statement :  "  These  lots  i 
sold  subject  to  one  mortgage  to  Frances  M.  Anderson, 
$2500,  and  the  interest  thereon  after  April  1st,  1865,  and 
mortgage  given  to  Ross  C.  Browning,  for  $1000,  interest  fn 
same  time."  McC'arter  subsequently,  and  on  the  27th 
June,  1865,  sold  and  conveyed  in  fee  simple  to  Emma  Bj 
rett,  another  part  (seventeen  and  forty-two  hundredths  acre 
of  the  land,  which  was  subject  to  the  mortgage  of  $2500,  a 
on  the  same  day  the  complainants'  intestate  released  that  la 
from  the  lien  of  his  mortgage.  Subsequently,  the  rest  of  t 
property  was  sold  and  conveyed  in  fee,  in  parcels  to  otl 
persons.  No  part  of  the  purchase  money  of  the  sale  to  Bs 
bitt  was  paid  by  him  in  cash,  but  at  or  about  the  time  of  t 
delivery  of  the  deed  from  McCarter  to  him,  he  delivereil 
the  latter  an  assignment,  executed  by  hinLself  and  William  ] 
Vermilye,  of  a  mortgage  made  by  Sardius  Stewart  and  Fs 
rand  K.  Stagg,  to  them,  upon  certain  real  estate  in  Way 
county,  Pennsylvania,  to  secure  the  payment  of  $10,(X>0 
installments,  with  interest.  This  assignment  contained  t 
following  covenant,  made  by  Babbitt  and  Vermilye :  "  A 
we  do  hereby  covenant  and  agree  to  and  with  the  said  Jo 
McCarter,  that  there  is  now  unpaid  on  the  said  bond  a 
mortgage  the  sum  of  $10,000  of  principal,  and  for  the  cc 
sideration  aforesaid,  ($10,000,)  and  as  part  of  the  agreemc 
under  which  this  assignment  is  made,  we  do  hereby  guaram 
the  payment  of  the  said  bond,  and  do  bind  ourselves,  c 
heirs,  executors  and  administrators,  jointly  and  several 
firmly  by  these  presents,  to  pay  to  the  said  John  McCart 
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his  executors,  administrators  or  assigns,  the  said  sum  of  money 
unpaid  on  and  secured  by  the  said  bond  and  mortgage/' 
This  assignment  is  dated  on  the  2d  of  June,  1865.  By  an 
instrument  of  writing,  under  seal,  dated  on  the  tenth  of  the 
same  month,  executed  by  McCarter,  and  delivered  to  Babbitt, 
the  conveyance  of  the  land  by  the  former  to  the  latter,  and 
the  existence  of  the  encumbrances  of  the  mortgages  thereon 
were  recited,  and  it  was  also  recited  that  in  payment  of  the 
purchase  money  of  the  property,  Babbitt  had,  with  Vermilye, 
assigned  and  set  over  to  McCarter  the  Stewart  and  Stagg 
hond  and  mortgage,  and  that  after  deducting  from  the  amount 
of  that  bond  and  mortgage  the  amount  of  the  consideration 
(18255)  of  the  conveyance  of  the  property  sold  and  conveyed 
by  McCarter  to  Babbitt,  there  was  a  balance  of  J1745,  for 
which,  and  Babbitt's  note  to  McCarter  for  J881,  McCarter 
had  assigned  to  Babbitt  a  mortgage  for  $2424,  principal  and 
interest,  given  to  him  by  Richard  Sherred,  on  other  land. 
The  instrument  thereupon  declared  that  in  order  to  effectually 
secure  Babbitt  against  loss  or  damage  by  reason  of  the  two 
mortgages  on  the  property  conveyed  to  him  by  McCarter, 
being  liens  and  encumbrances  on  that  property,  it  was  thereby 
expressly  understood  and  agreed  by  McCarter  with  Babbitt, 
that  so  much  of  the  interest  money  as  might  become  due  from 
year  to  year  on  the  Stewart  and  Stagg  bond  and  mortgage, 
and  as  might  be  necessary  for  the  purj)ose,  should  he  applied 
to  the  payment  of  the  interest  money  which  might  become 
doe  on  the  two  mortgages  on  the  land  conveyed  to  Babbitt  by 
McCarter,  and  that  when  the  last  payment  should  become 
due  on  the  Stew^  and-  Stagg  mortgage,  so  much  thereof  as 
might  be  necessary  for  the  purpose  should  be  applied  by 
McCarter  to  pay  off  and  discharge  the  mortgages  on  the  land 
«mveved  bv  him  to  Babbitt. 

On  the  30th  of  December,  1865,  McCarter,  for  the  con- 
sideration of  $6500,  assigned  the  Stewart  and  Stagg  bond  and 
BMHigage,  and  Babbitt  and  Vermilye's  guaranty  thereof,  to 
James  A.  Groodale,  in  trust  to  collect  the  money  secured  by 
liieni,  with  the  interest,  as  fast  as  the  installments  should  fall 


jr.ni»ipiu  uiii  -jih  Jii5*p»:m  -TiiKr"**:!!^  7>  •  w;».^ittj*''r  '>'vtii  «a?it.  and 
'iiH»tiui?y^-  Lui  '*a;"ir^  *:»:'  -.■•t  tuu^intL  "nii*  tv»:  aii>cTi£ift^  «mi  die 

lau'iH^  jiii:ri£M%*  ^  ziSrrHsi:  viiiffc.  *a.»  iLJi  i»  ?»H.nt£T«ii  «o  the 
T*rj>:-vxn  iiii  ^^Ms^  -♦iQri  xufi  ijorscw?*  •.■■vi*r  lai  sIkwt^  the 

^.acAji.  ai(  I;i^*^f«r!?c  •'.•c:  !iij:t^  m^T-nficres.  ?«^cii-4aacKAi!T  on  die 

£r<  dasiTr  .-^c"  JinrsLrr  Ami  Jilr  ->c  riairtL  vtear.  Taacti  rfwv  should 

«  «  •  •  • 

tj^  youA  *£  :kari  'iS-t^fidiriTeii :  ±i>i  :r  VTIK^  nhienrO^  nk^riaKd  to  be 
ittfn  ittifftsiLv/^  *'A  xhr  (ttJTtire-  &.-  cLr  Lik^crainFea!:.  c<o  :ipply.  out  of 
it}^.  iiTiorrTfiCkl  'yf  dke  :H«ev:m  ^lA  Sca^  Ei>:-ct»;^.  the  last 
t^^j^p'f  Uf  nb^  pavnwAC  *i(  the  D>:<t:z:&;^^  «.<!  the  Babhin  piop- 
env*  aivl  to  appEj-  tbr  «arpla^  *>f  the  LEit«rne^  collected  oa  the 
7*f  ^^rart  and  ^catzg  nKprteaqzie.  alter  dediKtin^  the  interest  on 
xhn  f^'>X».  fjT  ^f  mncfa  there«>f  a:^  mi^i  i^niain  unpaid,  to  the 
\fsxyut9iuu  half  Tfju-iv,  ^f  the  interest  on  ihe  mortgages  on  the 
DaU^itt  yrffytzTty.     And  this  fnrther  tni:^t  was  deebured :    In 
f2t*e  the  lant  mentioneil  mort^ases  should  be  collected  bv  the 
hohlffT  or  holder^*  thereof,  before  the  last  $3500  should  be 
fjr/llftrierl  on  the  .Stewart  and  Stag^  mortgage,  to  pay  ovor  to 
31^.<arter  the  $3o<)0,  or  such  part  therwif  as  might  not  have- 
\ft^n  [laid  by  Goodale  under  the  provisions  of  that  instrum^it, 
with  the  interest  which  might  have  been  collected  by  him. 
3fr<.arter  guaranteed  to  Goodale  the  payment  of  the  Stewart 
and  Htagg  mortgage,  on  condition   that  Goodale  should,  in 
4:hm:  of  any  default  of  payment  thereon,  prosecute  Babbitt  and 
Vermilye  on  their  guaranty.     Default  was  made  in  the  pay- 
ment of  the  interest  on  the  Stewart  and  Stagg  mortgage,  and 
J^bbitt,  on  being  called  on  to  do  so,  paid  the  interest  on  the 
two  mortgages  on  hi«  property.      In  or  about  June,  1869, 
(irKKlale  pnjflecuted  Babbitt  and  Vermilye,  in  the  name  of 
Mrf(^*arter,  in  the  Supreme  Court  of  this  state,  on  their  guaranty, 
and  niorivered  judgment  on  the  8th  of  November  following, 
for  $7405.13  damages  and  costs.     Both  Babbitt  and  Ver- 
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milye  were  insolvent.    On  the  3d  of  June,  1870,  the  premLses 
covered  by  the  Stewart  and  Stagg  mortgage  were  sold  ander 
judicial  proceedings  on  that  mortgage,  at  public  sale^  for 
$5000.    On  the  22d  o£  September,  1865,  Babbitt  mortgaged 
to  himself  and  Albert  P.  Condit,  trustees  under  the  will  of 
Daniel  Babbitt^  deceased,  the  premises  bought  by  him  of  Mc- 
Carter, with  other  premises,  to  secure  the  payment  of  $35,000, 
with  interest.     The   premises  so  mortgaged  by  him  were 
already  encumbered  by  mortgages  other  than  those  on  the  part 
conveyed  to  Babbitt  by  McCarter,  to  the  amount  of  $13,860> 
besides  mterest.    Afterwards,  and  in  1869,  William  W.  Ship- 
pen  purchased   the  equity  of  redemption  of  the   premises 
mortgaged  to  the  trustees^  at  sheriff's  sale^  under  an  execu- 
tion at  law  against  Babbitt.      The  sheriff'*  deed  to  him  is 
dated  in  August,  1869.     By  deed  dated  the  4th  of  April, 
1870,  he  conveyed  the  equity  of  redemption  to  Babbitt  and 
Condit,  as  trustees  under  the  will  of  Daniel  Babbitt,  deceased, 
for  the  consideration,  as  expressed  in  the  deed,  of  $1.     Wil- 
liam M.  Babbitt  is  dead. 

The  surviving  trustee  under  the  will  of  Daniel  Babbitt, 
deceased,  insists  that  of  the  land  covered  by  the  complainants' 
mortgage,  the  parcels  sold  and  conveyed  by  McCarter  suhse- 
qaently  to  the  conveyance  to  Babbitt,^  should  be  first  sold  to 
pay  that  mortgage.  On  the  other  hand,  those  subsequent 
pmthasers  insist  that  the  parcel  conveyed  to  Babbitt  should 
l«  first  sold.  The  rule  in  equity  is  established,  that  where 
nwrtgaged  premises  are  sold  in  separate  parcels  successively, 
to  different  purchasers^  with  covenants  against  encumbrances, 
the  parcels  are  liable  to  sale^  to  satisfy  the  mortgage,  in  the 
inverse  order  of  their  sale.  This^  however,  being  a  rule  of 
fiquify,  will  not,  of  course,  be  applied  in  any  case  where  its 
application  would  work  injustice^  The  deed  from  McC/arter 
to  Babbitt  contained,  as  befw:^  stated,  the  usual  full  covenants, 
including  covenants  against  encumbrances  and  warranty  gen- 
ttaL  But  the  property  was  conveyed  expressly  subject  to  the 
mortgages^  and  the  interest  thereon,  from  the  1st  day  of 
April,  1865.    This  wa»  an  assurance  to  the  above-mentioned 
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subsequent  purchasers,  that  the  property  would  be  subject 
its  due  ])roportion  of  the  burden  of  the  mortgage.  Hoy 
BramhaU,  4  C  E,  Green  74;  S.  C,  oix  appeal,  lb.  56; 
Stillman's  Ex'rs  v.  Stillman,  6  C.  E.  Greeii  126.  The  e^ 
dence  shows  that  it  was  understood  between  Babbitt  and  M 
Carter  that  the  former  was  to  jmy  off  the  mortgages.  1 
did  not  pay  in  cash  any  part  of  the  purchase  money.  3 
transferred  to  McCarter  the  Stewart  and  Stagg  mortgage 
payment  of  the  purchase  money,  stipulating  that  for  his  pi 
tection  against  the  lien  of  the  mortgages  on  the  property  co 
veyed  to  him,  those  mortgages  should  be  }>aid  off  by  McCa 
ter,  out  of  the  last  payment  of  principal,  which  was  f  600 
and  did  not  fall  due  until  about  five  years  thereiifter — Jui 
1st,  1870 ;  and  that  so  much  of  the  interest  on  the  Stewa 
and  Stagg  mortgage  as  might  be  net*essiu^^  for  the  purpos 
should,  from  time  to  time,  be  applied  to  the  payment  of  i\ 
interest  on  the  mortgages  on  the  pro[)erty  conveyed  by  M< 
Carter  to  Babbitt.  Babbitt  and  Yermilye  guaranteed  th 
payment  of  the  Stewart  and  Stagg  mortgage.  It  proved  i 
be  worth  only  $5000,  and  the  guaranty  was  utterly  worthies 
The  declaratory  instrument  executed  by  McCarter,  on  tl 
delivery  of  the  assignment  to  him,  states,  indeed,  that  Babbit 
in  payment  of  the  purchase  money  of  the  conveyance,  hai 
with  Vermilye,  made  the  assignment,  but  McCarter  evidentl 
did  not  agree  to  accept  the  Stewart  and  Stagg  mortgage  : 
absolute  jmyment  of  the  purchase  money,  for  he  required  th: 
Babbitt  and  Vermilye,  as  to  whose  solvency  the  former  ga^ 
him  strong  and  satisfactory  assurance,  should  guarantee  i 
payment  to  him.  As  between  Babbitt  and  McCarter,  tl 
purchase  money,  so  far  as  it  represents  the  amount  due  c 
the  mortgage,  has  never  been  paid.  But,  whatever  might  I 
the  equities  as  between  them,  the  question  is  not  to  be  dea 
with  as  if  it  were  a  question  of  vendor's  lien  for  unpaid  pii 
chase  money  between  Babbitt  and  McCarter.  The  questi* 
is  a  question  of  equities  between  successive  purchasers 
parcels  of  mortgaged  premises  covered  by  one  mortgage.  T 
declaration  in  the  deed,  that  the  conveyance  was  made  subjc 
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to  the  mortgages,  was  notice  that  the  property  was  not  exempt 
from  the  payment  of  the  mortgages,  but  was,  with  the  rest  of 
the  mortgaged  premises,  subject  to  them,  and  was  to  bear  its 
share  of  the  burden  of  those  encumbrances.  The  property, 
therefore,  is  still  in  the  hands  of  the  trustees,  under  the  will 
of  Daniel  Babbitt,  subject,  with  the  rest  of  the  mortgaged 
propertj',  to  the  payment  of  the  mortgages,  and  is  bound  to 
pay  its  due  proportion  according  to  the  comparative  value 
of  the  respective  portions  at  the  time  of  the  conveyance  by 
McCarter  to  Babbitt.  StiUraan'a  Ex'rs  v.  StiUvian,  6  C.  E. 
(Srrm  126, 129,  130. 

The  judgment  recovered  by  Goodalc  in  the  name  of  Mc- 
C^er  is  of  no  value.  Babbitt  died  whollv  insolvent,  and 
Vermilye  is  insolvent.  As  to  $3500  of  the  amount  of  it,  and 
whatever  other  sum  is  included  in  it  for  interest  which  was 
payable  on  the  Stewart  and  Stiigg  mortgage,  and  which,  if 
wlleeted,  would,  under  the  agreement,  have  been  applicable  to 
the  interest  on  the  mortgages  on  the  property  conveyed  to 
Babbitt  by  McC'arter,  equity  will  give  such  relief,  ou  due 
application,  as  may  be  just  in  the  premises. 

There  is  no  evidenc*e  that  the  complainants'  intestjite  had, 
atthe  time  when  the  release  to  Emma  Barnjtt  was  delivered, 
^y  actual  notice  of  the  conveyance  to  Babbitt.  The  trustees 
^  not  therefore  entitleil  to  any  reiluction  on  account  of  that 
Please.  Blair  v.  Ward,  2  StockL  126;  Van  Orden  v.  John- 
^)l  McCatier  376;  Hoy  v.  Bramhall,  supra;  Warden 
^'n\.Haffu^,  10  C.  E.  Green  397. 


Ma.sox's  Executors  vs.  The  Trustees  of  the  Methodist 
Eplscopai.  Church  at  Tuckerton  and  othei^s. 

^  ^'  Where  a  bequest  was  made  to  a  Sunday  school  connected  with  an 
'""^poraied  church,  the  amount  to  be  placed  at  interest  on  bond  and 
^•^gigeso  that  it  might  receive  annually  the  interest  for  the  puri)ose  of 
'"^'Jg  books  for  Niid  school,  the  court  appointed  the  church  corporation 
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trustee  to  receive  the  money  bequeathed,  on   the  trust  declared  in  the 
\bequest. 

N|  2.  A  bequest  to  A,  B  and  C  and  their  heirs/  with  direction  that  the 
money  be  invested,  and  the  interest  *^be  divided  equally  between  them 
forever/'  is  a  gift  to  A,  B  and  C  as  tenants  in  common,  and  there  is,  there, 
fore,  no  survivorship.  The  fact  that  the  gift  is  to  them  and  their  heirs, 
would  not  limit  their  interest  in  the  fund  to  a  life  estate,  unless  there  were 
a  clear  expression  of  intention  that  the  gift  to  them  should  be  only  a  life 
estate. 

3.  The  gift  of  the  produce  of  a  fund,  without  limit  as  to  time,  or  further 
disposition  of  the  fund  or  interest,  is  a  gift  of  the  fund  itself. 

4.  A  bequest  by  codicil  to  a  legatee  named  in  the  will,  "  in  full"  of  all 
bequests  to  such  legatee,  held  to  be  "  in  lieu  "  of  such  bequests. 

5.  Where,  after  a  gift  by  his  will  to  A,  B  and  C,  absolutely,  the  testator  ^ 
by  a  codicil,  gives  to  A  a  legacy  in  full  of  all  bequests  to  him,  thereb^^ 
revoking  the  bequest  to  A  of  his  share  in  the  original  gift,  such  revocatiovix 
and  the  &ct  that  that  share  is  not  otherwise  disposed  of,  will  not  give  to  f 
and  C  the  entire  fund ;  they  will  each  be  entitled  to  one-third  of  it  only. 

6.  A  gift  to  A  and  her  children  of  ''  $1000,  to  be  invested  on  bond  a-ar^i 
mortgage  of  real  estate,  and  the  interest  to  be  collected  and  paid  over  ^* 
them  annually,  and  equally  divided  between  them,"  is  a  gift  of  the  f  u  S3< 
absolutely,  and  the  legatees  take  as  tenants  in  common  in  equal  shar^ss 
the  children  each  taking  an  equal  share  with  their  mother.  They  ^^ 
entitled  to  be  paid  at  once,  notwithstanding  the  direction  to  invest. 

7.  A  bequest  to  two  townships  of  a  fund  to  be  invested  on  bond  a^^* 
mortgage  for  the  use  and  benefit  of  the  inhabitants  of  those  townships,  i^M^^ 
interest  to  be  divided  between  the  townships  in  proportion  to  the  numbr-^ 
of  inhabitants  in  each,  for  the  purpose  of  educating  their  poor  orphi 
children,  and  in  case  the  interest  should  not  all  be  consumed  for  this  pi9 
pose,  the  balance  to  be  appropriated  annually  to  the  poor  widows  of  tl 
township,  is  a  charity  which  this  court  will  sustain  and  effectuate. 

8.  The  township  corporations  are  not  proper  trustees  of  the  fund.    ^ 
trustee  will  be  appointed  by  the  court. 

9.  A  gift  of  a  fund  to  the  New  Jersey  State  Lunatic  Asylum,  the  intere^^ 
to  be  appropriated  annually  under  the  superintendence  and  direction  of 
Dr.  B.,  the  superintendent  of  the  institution,  and  his  suoceasors  in  ofBce 
forever,  for  the  purchase  of  books  and  papers  for  the  benefit  of  the  inmatefl^ 
was  directed  to  be  paid  to  the  treasurer  of  the  institution* 


Bill  for  construction  of  will. 


Jifr.  A^  Browningy  for  executors. 
Mr.  H.  A.  Lrakcy  for  le^itees. 
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The  Chancellor. 

The  bill  seeks  a  constniction  of  the  will  of  Dr.  William  K. 
Mason,  late  of  Tuckerton,  in  Burlington  county.     The  will 
is^  dated  March  16th,  1870.     To  it  there  are  two  codicils,  one 
dated  August  27th,  1872,  and  the  other  April  14th,  1874. 
The  questions  propounded  arise  upon  the  following  items  of 
the  will  and  codicils :     Eighth  section  of  the  will :     "  I  give 
and  bequeath  to  the  Simday  school  of  the  Methodist  Episco- 
pal Cliurch  at  Tuckerton,  the  sum  of  $150;  to  the  Sunday 
school  of  the  Methodist  Episcopal  Church  at  Bass  River,  the 
sam  of  $100,  and  to  the  Sunday  school  of  the  Presbyterian 
Church  at  Tuckerton,  the   sum   of  $100,  to   be   placed  at 
interest  under  bond  and  mortgage,  so  as  that  they  may  each 
^ve  annually  the  interest  accruing  thereon,  for  the  purpose 
^f  procuring  books  for  the  said  school  each  and  every  year.'' 
Tenth  section  of  the  will :    "  I  give  and  becpieath  to  the 
children  of  mv  deceased  sister,  Mar\'  Ann  Cook,  viz. :  William 
^lontgomer}',  Sarah  Hyflinger  and  Mary  Ann  Wright,  and 
^heir  heirs,  the  sum  of  $800,  to  be  invested  on  real  estate,  and 
'^"ured  by  bond  and   mortgage,  and  the    interest   accruing 
Aereon  to  be  collected  annually,  and  to  be  ecjually  divided 
"^een  them  forever.'' 

First  item  of  the  first  c<xlicil :  "  I  do  hereby  give  and 
"^ucath  unto  William  Montgomery,  the  son  of  my  niece, 
Elizabeth  Montgomery,  deceased,  my  wearing  apparel  and 
?150  in  cash,  in  full  of  all  bequests  to  him." 

Eleventh  item  of  the  will :  "  I  give  and  be(picath  to  my 
«^ter,  Sarah  Whitaker,  and  her  children,  the  sum  of  $1000,  to 
^  invested  in  real  estate  under  l)ond  and  mortgjige,  and  the 
interest  to  be  collected  and  paid  to  them  annually,  and  divided 
equally  bet^'cen  them  forever." 

Fourth  item  of  the  second  codicil :  "  I  give  and  be(|ueath 
to  my  sister,  Sarah  Whitaker,  the  additional  sum  of  $800,  in 
addition  to  what  I  have  already  bequeathed  to  her." 

Twelfth  item  of  the  will :     "  I  give  and  bequeath   to  the 
townships  of  Little  Egg  Harbor  and  Ba.s8  River,  in  trust,  the 
win  of  1500,  to  be  invested  in  real  estate  under  bond  and 
Vol.  XII.  D 
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nu»rtipiir*\  fi»r  tlu»  ii^^*-  and  lK*nefit  of  the  inhabitants  of  &s 
township?*,  and  tht*  intiTest  to  Ik*  c^ollectod  annually,  a 
divi«U\l  U^twtt'n  sii«l  town>hijir!i  in  iin»iM»rtion  to  the  number 
inhabitants  in  Kirli,  for  tlie  pnrjKise  of  eiluc-ating  their  p» 
orphan  rJiildn*n  :  and  in  lu-^  the  same  shall  not  all  Ix?  cr 
>unu><l  or  nstnl  f«»r  this  pnqKise,  the  Udance  of  said  intercs^i 
to  Ik-  appntpriatttl  annually  to  the  j>i>or  widows  of  said  to^ 
ship. 

Tliirttiiith  itt-ni  of  tho  will:     "I  give  and  iK^cpieath  1.1 
the  New  Jersev  State  Ltniatie  Asvhini,  the  snni  of  8o0i>. 
Ih-  invi'^tetl  in  ni\l  estate  under  U»nd  and  mortgage,  and 
inten-<t  ti»  1h' o»lltvteil  annuidly.  and  to  lx»  appn»priated 
nually  under  the  sUjH-rinten<lentv  and  direction  of  Dr.  B 
tolph,  the  >n]HTintendent  of  s:u'd  institution,  and  his  succes?- 
in  i»t!i«v  ton*ver,  for  the  pun*has<'  of  Uniks  and  jKqx'rs  for 
Uiietit  of  the  unf«»rtunate  inniati*^  of  slid  institution." 

The  4|Ui*<tion  Mibiuitti-^l  «»n  the  eisrhth   item  of  the  will 
wlirther  the  moneys  nu*ntiom\l  therein  shall  be  |mid,  and  ii 
In  wh«»ni?     Tile  UipRst-*  an'  to  the  Sunday  scho<>ls  of  th. 
ehurihe-.     Thev  art^  eharitie-  for  the  U»netit  of  the  child» 
tauirlu  in  tht»>e  Mh»»oI>.     The  s<1uk>1s  are  not  ineorjwra* 
InhHi-^.     Thev  an-  orsranizinl   adiunets  of  the  ehun^hes,  a- 
an-  i^an  of  the  nu":in>  of  n*Iisriou>  instniction  therein.    T 
^•hurelu'-.  to  whiih  tlu-y  an-  anaehtil  are  coqK»rations.    T 
ol»jtvt<  and  pnrjH fcst's  whieh  the  tt^tator  intended  to  accompli 
by  the  lK'«jUt»>t>  are  within  the  giMieral  Rvpe  of  the  purpoe 
«.»f  tile  institution  of  thitn*  i'orjH^ration-*,  and  the  trusts  rch 
to  matters  whieli  will  pnnnote  and  aid  their  general  purpoe? 
Eaeh   ehun-h   iN»riH>nuitni    will,   therefore,   (there  being 
tru-ti-e  a]»|Hnnti\l  by  the  will,*  Ih^  apindnted  trustee  to  recei 
the  money   U>iue:itlK>«l    to  its  Sunday  s^'hool   on   the  in 
ditlanil  in  the  kHpu-st.and  will  Iv  reijuinxl  to  administer  I 
tru<t  attx^nlingly.     I\rruo},  TntJ<U,  ^  4:y. 

The  U^piest  of  ;^MH\  made  in  the  tenth  item,  to  the  chi 
ren  of  the  tistatorV  deix-tLMtl  sister.  Mar}-  Ann  Cook,  a 
their  heirs,  naming  ;\s  sueh  ihildren,  Wiljiam  Montgome 
Sanili  HytiiiigvT  and  Mary  Ann  Wright,  with  direction  t^ 
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the  money  be  invested  on  bond  and  mortgage  of  real  estate, 
^ndthat  the  interest  thereon  "be  divided  equally  between 
them  forever,"  is  a  gift  to  the  persons  therein  named  as  ten- 
ants in  common,  and  there   is,  therefore,  no   survivorship. 
Jfawkins  an  mils  111,  112;  Jarman  (m  Wilk  293,  n.,  295, 
*».  /  2  Redfield  (m  Wilh  586  ;   Ba<ri€€ll  v.  Dry,  1  P.  W.  700 ; 
J^^ge  v.  Page,  2  P.  W.  489 ;    Owen  v.  Owen,  1  Atk.  494 ; 
J^^  V.  Chapman,  1  Ves.,  Sr.,  542 ;  Acka*nian  v.  Burrows,  3 
^^.  <t-  B.  54  ;  Downing  v.  Marshall,  23  A^  F.  366.     The  fact 
that  the  gift  is  to  them  and  their  heirs,  would  not  limit  their 
Uiterest  in  the  fund  to  a  life  estate,  unless  there  were  a  clear 
expression  of  intention  that  the  gift  to  them  should  be  only  a 
life  estate.     2  Redfield  on  Wills  385.     There  is  no  such  ex- 
pT€S8ion.    And  under  the   bequest  the  legatees  named  are 
entitled  to  the  fund  itself.     The  gift  of  the  $800  is  absolute. 
The  produce  of  the  fund  is  given  to  them  without  limit  as 
to  time.    There  is  no  limitation  over,  or  further  disposition 
of  the  fund  or  interest.     Gulicl^s  Kr^rs  v.  Gvlick,  10  C  E. 
(rrem  324,  and  cases  there  cited.     ;8'.  C,  an  appeal,  post. 

That  bequest,  so  far  as  William  Montgomery  is  concerned, 

'^^  revoked  by  the  first  codicil,  the  first  clause  of  which 

Rives  to  him  the  testator's  wearing  apparel  and  $150  in  cash, 

*Mnfull  of  all  becjuests  to  him."     This  bequest  in  the  codi- 

^'il  is  not  a  cumulative  legacy,  but   is   8ul)stitutional.     The 

testator  had,  by  the  will,  given  to  William  Montgomery,  in 

Edition  to  a  share  of  the  $800,  his  wearing  apparel ;  and  ho 

had  also  given  the  residue  of  his  estate,  if  any,  to  the  children 

^^f  his  SLstfir,  Sarah  Whitaker,  and  the  children  of  his  deceased 

^'i^er,  Mary  Ann  Cook,  among  whom  he  reckoned  William 

Montgomery,  as  will  have  been  seen  by  the  $800  bequest. 

Montgomery,  in  fact,  was  not  the  child,  but  the  grandchild  of 

^tuy  Ann  Cook.     He  was  the  son  of  her  deceased  daughter. 

That  the  testator  intended  the  bequest  in  the  codicil  as  a  sub- 

^tute  for  the  bequest  in  Montgomerj^^s  favor  in  the  will,  is 

*^enced  by  the  fact  that  he  had,  in  the  will,  as  before  stated, 

P^  his  wearing  apparel  to  Montgomery,  and  by  the  words 

**^  in  the  bequest,  in  the  codicil,  *^  in  full  of  all  bequests  to 
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him/*  Bv  the  woitk  **  in  full,"*  the  testator  meant  "  in  liei 
AMiere  he  intecKled  to  give  a  eamalative  legacy,  he  Uf 
appropriate  and  unequiv<x^  language  for  the  purpose, 
appears  bv  the  fourth  item  of  the  second  codicil,  in  wh 
he  gives  and  bequeaths  to  his  sister,  Sarah  lilTutaker,  "  1 
additional  sum  of  fSOOy  in  aiklition  **  to  what  he  had  aires 
bequcatheil  t4>  her. 

The  fact  that  the  bequest  to  AVilliam  Montgomery  of  a  sh 
of  the  $800  was  revokeil,  ami  that  that  share  is  not  otherw 
disposed  of,  will  m^  give  to  Sarah  Hvflinger  and  Mary  A 
AV right  the  entire  fund.  (.  Vrswrf//  v.  CA^w/yn,  2  Eden  1*2 
.S.  C,  6  Bro.  P.  C.  1 .  Thev  ai^  each  entitled  to  one-third 
the  $800.  They  have  applied  for  payment  of  the  fund 
them.  Their  sliares  will,  notwithstanding  the  directioa 
investment,  Ik?  |>aid  over  to  them. 

By  the  eleventh  item  of  the  will,  the  testator  gives  to 
sister,  Sarah  AVhitaker,  and  her  children,  "$1000,  to  be 
vested  on  bond  and  mortgage  of  real  estate,  and  the  intei 
to  be  ci>llecteil  and  paid  over  to  them  annually,  and  equa 
divided  between  them.'*  This  is  a  gift  of  the  principal  si 
absolutely,  and  the  legatees  are  entitled  to  it  according 
The  gii\  is  to  them  as  tenants  in  common,  and  the  cont 
shows  that  the  mother  and  children  are  all  to  take  at  oi 
The  gift  is  immediate  and  absolute,  and  Mrs.  W^taker  ] 
her  children,  who  were  living  at  the  death  of  the  testa 
take,  as  tenants  in  common,  in  equal  shares;  her  child 
each  taking  an  equal  share  with  her.  De  Mltte  v.  De  W 
11  Sim.  41;  Mason  v.  Clarkv.  17  Bear.  130;  Gordon 
WhieMon,  11  Beav.  170;  Cunningham  v.  JIurrajfyl  Di 
&  S.  366.  They  are  entitled  to  the  fund,  and  having  appl 
for  it,  and  the  children  being  all  adults,  it  will,  notwithsta 
ing  the  direction  to  invest,  be  paid  over  to  them. 

The  fourth  item  of  the  second  codicil,  the  additional 
quest  to  Mrs.  Whitaker,  is  an  absolute  gift. 

The  gift  to  the  townships  of  Little  Egg  Harbor  and  B 
Hiver,  of  the  sum  of  $500,  to  be  invested  on  bond  i 


i 
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mortgage  of  real  estate,  for  the  use  and  benefit  of  the  inhabit- 
ants of  those  townships;  the  interest  to  be  collected  annually, 
and' divided  between  those  townships  in  proportion  to  the 
number  of  inhabitants  in  each,  for  the  purpose  of  educating 
their  poor  orphan  children ;  and  in  case  the  interest  should  not 
all  be  "consumed,"  or  used  for  this  purpose,  the  balance  to  be 
appropriated,  annually,  to  the  poor  widows  of  the  townships 
—is  a  charity  such  as  this  court  will  sustain  and  effectuate. 
The  testator  constitutes  the  townships  trustees  of  the  fund  as 
an  entirety.  He  evidently  contemplated  committing  it  to  the 
administration  of  the  townships,  jointly.  This  part  of  the 
testator's  plan,  so  far  as  respects  the  persons  (the  townshij) 
<x>rporation8)  by  whom  the  trust  is  to  be  administered,  cannot 
be  carried  out.  They  are  not  proper  trustees  of  the  fund. 
The  court  will  appoint  a  trustee  to  administer  the  triLst 
according  to  the  intentions  of  the  testator,  as  expressed  in  the 
^-ill. 

The  thirteenth  item  of  the  will  gives  to  the  New  Jersey 
State  Lunatic  Asylum,  $500,  to  be  invested  on  bond  and 
mortgage  of  real  estate,  and  the  "interest  to  be  collected  annu- 
ally, and  to  be  appropriated  annually,  under  the  suj)erintend- 
ence  and  direction  of  Dr.  Buttolph,  the  superintendent  of  the 
institution,  and  his  successors  in  office,  forever,  for  the  pur- 
chase of  books  and  papers  for  the  benefit  of  the  unfortunate 
inmates  of  the  institution. 

The  managers  of  the  State  Lunatic  Asylum  are  authorized, 
bv  law,  to  receive  this  bequest,  and  will  be  required  to  admin- 
ister the  trust  according  to  the  directions  of  the  will.  By  the 
fifth  section  of  the  act  "  to  provide  for  the  organization  of 
the  State  Lunatic  Asylum,  and  for  the  care  and  maintenance 
of  the  insane,"  {Nix.  Dig.  523),  it  is  enacted  that  the  managers 
of  that  institution  may  take  and  hold,  in  trust  for  the  state, 
any  grant  or  devise  of  land,  or  any  donation  or  bequest  of 
DJoney  or  personal  property,  to  be  applied  to  the  maintenance 
rf  insane  persons,  or  the  general  use  of  the  asylum.  The 
fcgac}'  will,  therefore,  be  ordered  to  be  paid  to  the  treasurer  of 
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the  iuetiturioD,  to  be  held  and  administered  by  the  managei^^ 
on  the  trust  declared  in  the  will. 

The  question  (raised  on  the  ai^gument,  but  not  by*  the 
pleadings,)  under  the  third  it&a  of  the  second  codicil,  by 
which  $500  are  given  to  the  Methodist  Episcopal  Church 
at  Tuckerton,  in  addition  to  a  beque^  in  the  will  to  that 
corporation  of  $300,  to  be  invested,  and  the  interest  ap- 
plied* to  maintaining  a  fence  around  a  cemetery,  is  whether 
the  money  given  in  the  codicil  is  to  be  invested,  and  the 
interest  only  applied  to  the  debt,  or  whether  the  legacy  is  to 
be  paid  over,  to  be  applied  at  once  to  the  debt  ?  The  $500 
are  given  towards  paying  off  the  debt  of  the  church,  and  the 
testator  adds  an  expression  of  his  earnest  desire  that  the 
monev  shall  never  be  used  for  anv  other  than  strictlv  relijrious 
purposes  and  the  worship  of  Almighty  Grod.  He  distinctly 
expresses  the  purpose  to  which  he  intended  that  the  money 
should  go— the  payment  of  the  church  debt.  This  money  ia 
to  be  paid  to  the  treasurer  of  the  corporation,  and  the  corpo- 
ration will  hold  it  in  trust,  to  apply  it  to  that  purpose. 


BuNX,  Trustee,  &c.,  and  others,  vs.  Mitchell  and  others. 

A  tniftt  estate,  held  under  a  deed  of  conveyance  not  declaring  the  trust, 
protected  against  a  creditor  of  the  trustee. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  A.  A.  Clark,  for  complainants. 
Mr.  J.  Schomp,  for  defendant  Dunham. 

The  Chancellor. 

The  complainants,  Hugh  R.  Bunn  and  his  children,  seek,, 
by  means  of  this  suit,  to  restrain  Calvin  Dunham,  who  is  the 
owner,  by  assignment  from  James  F.  Ballentine,  of  a  judg- 
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ment  recovered  by  the  latter  against  Bunn,  from  levying  upon 
and  selling  under  execution  on  the  judgment,  a  farm  in  Som- 
erset oount)^,  occupied  by  Bunn  and  conveyed  to  him  by  his 
father's  executors,  or  the  produce  thereof,  or  the  implements 
thereon,  belonging  to  the  children.  They  seek  also,  to  restrain 
him  and  the  sheriff  from  proceeding  at  law  against  James  D. 
Vanderveer,  one  of  the  coroners  of  the  county  of  Somerset,  in 
respect  to  a  writ  of  replevin,  executed  by  the  latter  and  issued 
at  the  suit  of  Bunn,  by  virtue  whereof  the  coroner  took  out  of 
the  hands  of  the  sheriff,  certain  hay,  standing  corn  and  grow- 
ing oats  and  a  lot  of  manure,  which  the  sheriff  had  levied  on 
as  the  property  of  Bunn,  under  an  execution  on  the  judgment ; 
and  also  from  bringing  suit  on  the  replevin  bond  given  to  the 
coroner  by  Bunn,  and  from  proceeding  to  recover  the  damages 
or  costs  of  the  replevin  suit,  out  of  the  property  of  the  children 
held  in  trust  for  them  by  Bunn,  or  the  produce  thereof.  John 
Bunn,  the  father  of  Hugh  R.  Bunn,  died  in  1866.  By  his 
^11,  he  ordered  his  executors  to  sell  all  his  estate,  real  and 
pergonal,  and  after  paying  his  debts  and  legacies,,  to  divide 
the  residue  among  his  children  and  the  children  of  his  son, 
Hugh  R.  Bunn,  and  those  of  his  deceased  daughter,  Ruth 
Baird ;  the  children  in  each  case,  to  take  one  share  in  the 
<li™on ;  and  he  directed  that  the  share  of  Hugh's  children 
be  given  to  him  in  trust  for  them,  they  to  receive  the  benefit 
therefrom  in  their  maintenance  and  education,  and  at  his 
decease,  to  be  equally  divided  among  all  of  them. 

It  appears  that,  in  1867,  the  executors,  under  the  power  in 
the  will,  conveyed  to  Hugh,  for  the  coasideration  of  ^7000,  as 
expressed  in  the  deed,  a  part  of  the  testator\s  real  estate.  This 
consideration  was  made  up  as  follows :  $2500,  which  it  was 
then  estimated  would  be  the  amount  of  the  share  of  Hugh's 
children ;  $2500,  the  share  of  his  brother  John,  which  Hugh 
proposed  to  secure  to  John  by  a  mortgage  on  the  proi)erty ; 
$1500  due  his  sister  Elmira  from  the  estiite,  and  which  he 
proposed  to  secure  in  like  manner ;  and  $500  paid  by  Hugh's 
wife.  The  property  thus  conveyed  remained  in  Hugh's  pos- 
itteioD,  under  the  deed,  until  1869,  when  he  re-conveyed  it  to 
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tlu'  oxiH'utors,  at  thoir  ret^uost.  It  apjiears  that  the 
thi*  riMHMivovamx*  wjv*,  tluit  Ehnira  retu:?ed  to  take  t 
srij^*  tor  J?1.hHK  whirh  Hii^h  projxxHl  to  give  her  foi 
ot*  hor  intonsi  in  iho  i^iaie,  and  it  had  been  dlscov' 
tho  diHxl  to  llu^h  had  not  U>en  ?o  drawn  as  to  pr 
intii»^i  ol*  hi>  ohildnni  in  iho  pi\»pertv.  It  was,  therei 
Mdoiwl  tlivirablo  that  Hn^rh  shtmld  iv-i'onver  the  jin 
iht'fiHl  tluu  a  iH^w  ivnvtA-^iKV  niiirht  be  made  of  a  les 
o!'  iai>tl.  an  amount  tx^uaU  or  iKtirly  >•>,  in  value  to  th 
of  hi--  i  hiUlrx  nV  >hai\-  in  th^"  estate,  ami  in  sueh  t\ 
w.^^v't  the  intvixM  of  thi  v-hil^iix-iK  a>  <v*^inV  q»t'  tru 
}^^^  ny  in  tht  hainis  v^*  :h*  :r  f«ht-r.  Aoiv»nlinely ,  i 
:%\rN  bv  A\>1  ^iau^i  :h^  ik\:  \tiv  aficr  the  re-<.»nveva 
v\\\vi  :o  Hvoih  i«r:  v^f  :h«:  i^^>t^m-  »>;«v^ved  bv  tl 
\k\vi  :o  h::u.  lu  th*  :xw  ^k>\i.  :bfr  p?»vi?i.»Q  of  tl 
>.x*^i  "v^  '^^  ;nt<  :::  ^wc  v^'  Hu^rhV  chlLdivn.  wa 

.1:1;  .c  :in  ^v-A*;::  r^  st;*^  >,c»:CTr.r:£  ^    :tt*f  .rcv^yjjz 
\"ic*:':^»^*i  r,    >o.*^>   :.?.>    :i»i    rr  f.-iirty     <;   lit   '.cl:.- 

i._  'j-ji;  "'Ui^.ir'^  ■»    :  h.    :•.•.•  I  ^u;?f-'»>t«L  ".Jac  c  ,'*-tt  ^/-'i^i 
^OtufiUOiia  3j   h:  2^iv*t  j^*u    (»  .tiv  >uvr*tf  a   S>uit:ri 


«-  •>- 
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on  the  hay,  corn,  oate  and  manure  above  mentioned,  all  of 
which  were  produced  on  the  property.  Hugh,  in  order  to  pro- 
tect the  property  levied  on,  brought  an  action  of  replevin,  which 
resulted  in  a  non-suit.  The  executors  had  power  to  sell  the 
land  bought  by  Hugh.  He  bought  it  with  the  money  of  the 
children.  A  trust  results  in  their  favor,  and  they  have  a  right 
to  have  the  deed  reformed  so  as  to  declare  the  trust.  The 
produce  of  the  farm  is  therefore  theirs.  The  complainants 
are  entitled  to  the  relief  thev  seek.  The  evidence  shows  that 
Dunham  knew,  when  he  levied,  that  the  property  was  held  by 
Hugh  in  trust  for  the  children.  But  whether  he  had  notice 
or  not,  he  has  no  equity  against  them.  His  debt  was  not 
contracted  on  the  faith  of  Hugh's  apparent  ownership  of  the 
propertj',  but  was  contracted  before  the  testator's  death.  The 
children  are  entitled  to  be  protected  against  him,  and  Hugh 
and  his  sureties  are  entitled  to  protection  against  the  replevin 
hond,  except  so  far  as  the  value  of  the  manure,  (which  I  can- 
not, from  any  evidence  before  me,  hold  to  belong  to  the  chil- 
dren,) and  the  costs  of  the  replevin  suit  are  concerned. 

There  will  be  a  decree,  but  without  costs,  declaring  the 
trast  and  reforming  the  deed  accordingly,  and  on  the  pay- 
ment to  Dunham  of  the  value  of  the  manure  and  the  costs  of 
the  replevin  suit,  the  injunction  will  be  made  perpetual. 


Kean  and  others  vs.  Asc'H. 

I^e  defendant  purchased  the  interest  of  the  city  of  Elizabeth  in  a  certain 
^t^  and  other  lands,  which  interest  had  been  purchased  bj  the  city  at  a 
^^  under  the  charter  for  the  non-payment  of  assessments  for  municipal  im- 
t'fOTementB.  He  then  commenced  the  erection  of  a  building  on  and  across 
^  »Uey.  The  alley  had  been  an  open  private  way  for  forty  years,  and 
^  the  only  means  of  access  to  the  rear  of  the  complainants'  lots,  except 
^^''Dogfa  their  dwellings.  Neither  of  the  assessments  was  made  upon,  nor 
Hi  any  notice  given  to,  any  one  as  the  owner  of  the  property,  as  required 
^tlie  charter.  Upon  bill  filed  to  restrain  the  erection  of  the  building  on 
^tUey,  the  defendant  being  a  bona  fide  purchaser  for  valuable  considera- 
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tion,  decreed  thni  upon  the  complain antR  paying  to  him  tlie  amoanta  paid 
hr  him  for  the  tax  tiller,  with  lawful  interest  from  the  time  of  purchase,, 
the  injunction  would  be  made  perpetual. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  state  of 
the  cai^e. 

Mr.  J.  R.  English,  for  complainants. 

Mr.  R.  E.  Chettooody  for  defendant. 

The  Chancelix)r. 

The  bill  is  filed  for  an  injunction  to  restrain  the  defendant 
from  erecting  a  building  on  a  lane  or  alley  in  Elizabeth,  over 
which  the  complainants,  who  respectively  own  lots  of  im- 
proved land  upon  it,  have  a  right  of  way  in  respect  of  their 
land.  The  defendant  claims  title  to  the  premises  in  question 
under  sales  by  the  municipal  authorities  of  Elizabeth,  under 
their  charter,  for  assessments  upon  the  property  for  municipal 
improvements.  Those  improvements  were  the  construction  of 
a  sewer  and  the  paving  of  a  street.  The  assessment  for  the 
construction  of  the  sewer  was  ratified  by  the  city  council  on 
the  6th  of  June,  1868,  and  the  sale  under  it  took  place  on  the 
6th  of  February,  1872.  The  amount  for  which  the  property 
was  then  sold  was  $58.50,  the  amount  of  the  assessment,  with 
interest  and  costs.  The  city  became  the  purchaser  for  a  term 
of  fifty  years.  The  premises  were  not  redeemed,  and  the  city 
sold  their  term  in  them  to  the  defendant  for  the  $58.50., 
The  assessment  for  paving  was  ratified  on  the  30th  of  May^ 
1868,  and  under  it  the  property  was,  on  the  8th  of  September^ 
1874,  sold  to  the  defendant  for  a  term  of  fifty  years,  for 
$155.76,  the  amount  of  the  assessment,  with  interest  and  costs. 
When  the  bill  was  filed  the  defendant  had  begun  the  erection 
of  a  frame  building  on  and  across  the  alley.  The  charter  of 
the  city,  as  it  stood  when  the  assessments  in  question  were 
made,  directed  that  the  cost,  damages,  and  expenses  of  the 
construction  of  a  sewer  should  be  justly  and  equitably  assessed 
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upon  the  owners  of  all  the  lands  and  real  estate  benefited 
thereby,  in  proportion,  as  nearly  as  might  be,  to  the  advan- 
tage each  should  be  deemed  to  acquire,  and  that  the  costs  and 
expense  of  paving  should  be  assessed  on  the  owners  of  lands 
and  real  estate  on  the  line  of  the  street  or  section  of  street 
paved.     In  case  of  the  construction  of  a  sewer,  the  assessment 
T^ras  to  be  made  by  commissioners,  and  in  the  case  of  paving, 
by  the  city  surveyor.     Notice  of  the  assessment,  of  the  time 
Mrhen   it  was  made,  and  of  the  time  and  place  when  and 
-where  the  parties  interested  could  be  heard  in  reference  to  it, 
\ras  to  be  given  by  publication  in  a  newspaper  in  Elizabeth, 
for  one  week.     Charts  of  Elizabeth,  §§  101,  104,  105,  106, 
JPamph.  L.y  1863,  pp.  148,  149,  150.     Neither  of  the  assess- 
ments in  question  was  made  upon  any  one  as  the  owner  of  the 
property.     The  notice  of  the  assessment  for  the  sewer  stated 
no  owner  for  the  alley.     It  designated  the  property  by  the 
niunber  on  the  assessment  map,  and  as  ^^ane."     There  was  a 
like  designation  of  another  piece  of  property  in  the  same 
nodoe,  and  there  was  another  alley  or  lane  also  running  as  the 
alley  in  question  does,  firom  Mechanic  street,  which  was  also 
assessed  for  the  same  improvement.     The  notice  of  the  assess- 
ment for  paving  contained  no  particulars  of  the  assessment, 
and  was  substantially  the  same  as  that  which  was  condemned 
in  State,  Kellogg,  pros.,  v.  City  of  Elizabeth,  8   Vroom,  353. 
The  case  presented  is  appropriate  for  relief  by  this  court. 
Wct«  the  defendant  to  be  permitted  to  erect  his  building 
across,  and  so  to  shut  up  the  alley,  it  would  inflict  irreparable 
damage  on  the  complainants.     The  alley  is  twelve  feet  wide. 
It  has  been  an  open  private  way  for  about  forty  years.     It  is 
in  the  thickly  settled  and  built  up  part  of  the  city.     The 
ftont  of  the  lots  of  the  complainants  which  are  bounded  in 
the  rear  by  the  alley,  are  entirely  occupied  with  buildings,  so 
diat  the  complainants  have  no  access  for  horses  or  carriages  to 
the  rear  of  their  lots,  except  by  the  alley.     On  the  lot  of  one 
of  the  complainants  there  is,  and  for  many  years  past  has 
Wn,  a  bam  adjoining  the  alley,  and  to  which  he  and  those 
bolding  the  bam  under  him  have  had  access  by  the  alley,  and 
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except  by  the  alley,  he  has  no  access  to  his  barn  without 
going  over  the  land  of  others,  or  going  through  his  dwelling- 
house.  Another  of  the  complainants  has  a  large  garden  and 
grounds  adjoining  the  alley,  to  which  he  has  no  access  for 
horses  and  wagons  except  over  the  land  of  other  persons,  if 
deprived  of  the  use  of  the  alley.  The  title  of  the  complain- 
ants to  the  easement  of  the  alley  is  not  denied.  The  tax  titles 
cannot  be  sustained.  It  is  enough  on  this  head  to  say  tliat 
neither  the  assessment  nor  the  notice,  in  either  case,  is  in  con- 
formity with  the  provisions  of  the  charter.  There  was  no 
assessment  against,  nor  any  notice  to  any  person  as  the  o^vner 
of  the  proj)erty,  or  of  any  interest  therein.  State^  Peters^  pros,, 
v.  Mayor,  &c.,  ofNevmrk,  2  Vroom  360 ;  StcUe,  Kellogg,  pros., 
v.  Ciiy  of  Elizabeth,  ubi  supra.  The  defendant,  however,  is 
a  bona  fide  purchaser  of  the  tax  titles  for  valuable  considera- 
tion— the  amount  due  on  the  assessments.  He  should  be  dealt 
with  equitably.  On  the  complainants  paying  to  him  the 
amounts  paid  by  him  for  the  tax  titles,  with  lawful  interest 
thereon  from  the  time  of  his  purchase  thereof,  the  injunction 
will  be  made  perpetual.     No  casts  will  be  awarded. 


Houseworth's  Administrator  vs.  Hendricksox. 

\.  Kne  exeat  obtained  upon  affidavits  Rubstantiating  declarations  and  acts 
of  the  defendant  as  evidence  of  his  intention  to  depart  the  state,  will  no! 
be  discharged  upon  a  counter  affidavit  by  the  defendant  denying  the  inten* 
tion. 

2.  When,  to  a  bill  filed  by  an  administrator  against  his  intestate's  oo-part- 
ner  for  an  account,  and  for  a  writ  of  ne  exeaty  the  answer,  denying  the  right 
to  an  account,  substantially  admits  the  correctness  of  the  allegations  of  the 
bill  as  to  defendant's  statement  of  the  assets  of  the  firm,  and  the  amount 
of  its  indebtedness,  but  denies  that  the  estimates  were  correct,  and  that 
defendant  owes  anything  to  the  estate  of  the  intestate — such  denial  cannot 
avail  to  discharge  the  writ. 
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Z,  Writ  to  be  duvharged,  and  the  bond  given  under  it  canceled,  on  the- 
defendant's  giving  bond,  with  security ,  in  the  sum  for  which  bail  was 
ordered. 


On  motion  to  discharge  ne  exeaty  on  bill  and  answer  and 
affidavits  to  each  annexed. 

Mr,  WilUam  Luse,  for  motion. 

J/r.  /.  G.  Shipman,  contra. 

The  Chanceltx)r. 

The  bill  is  filed  by  an  administrator  against  the  co-partner 
of  the  intestate.     It  prays  an  account  and  a  decree  thereupon 
in  favor  of  the  complainant.     It  prays  also  for  a  writ  of  ne 
fxeaty  on  the  ground  that  the  defendant  intends  quickly  to 
leave  this  state,  and  go-  to  Middletown,  in  the  State  of  New 
York,  to  join  his  son,  whom,  as  the  bill  alleges,  he  has  set  up 
in  business  there.     The  bill  states  that  the  death  of  the  intes- 
tate took  place  on  the  20th  of  Februar}'^,  1873,  and  that  seven 
days  afterwards,  his  widow  and  Mr.  James  Purnell  Toadvin 
were  appointed  administrators ;  that  they  made  an  inventorj" 
and-caused  an  appraisement  to  be  made  of  the  goods,  chattels^ 
and  credits  of  the  intestate,  on  the  4th  of  March  following,  and 
that  on  that  occasion  the  defendant  made  a  statement  that  the 
available  assets  of  the  late  firm  of  P.  M.  Hendrickson  &  Co., 
(which  was  composed  of  himself  and  the  intestate),  in  his 
hands,  as  surviving  partner,  amounted  to  $3150.64,  and  that 
the  debts  of  the  firm  amounted  to  $1004.88,  leaving  a  balance 
of  $2145.76.   It  further  states  that  the  administrators,  with  the 
consent  and  approval  of  the  defendant,  caused  the  amount 
due  to  the  estate  from  the  defendant,  for  its  share  of  that 
bahnee,  to  be  appraised  at  $1000,  and  charged  themselves  in 
the  inventory  filed  by  them  in  the  surrogate's  office  of  Warren 
cwmty,  with  that  amount  accordingly. 

The  above-mentioned  administrators  were  removed  on  the 
^  of  Mardi^  1876,  and  the  complainant  was  appointed  in 
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their  •lead.  The  alk^ation^  •>!*  the  biU,  a>  to  the  .<tal 
made  bv  the  defendant  ami  the  aitii»n  of  the  adminisi 
thereufj«>n«  are  *ru^^taine«l  by  the  affidavit  of  Mr.  To 
attxiihf:tfi  w  the  bill.  The  allegati«»n  that  the  def< 
intemti  f(aickly  to  depart  out  of  the  j=tate,  k  support 
the  affiflavit  of  John  V.  I>e>hong,  who  swears  that,  < 
26th  of  Augaft,  1875,  four  «la\>  before  the  filing  of  th 
the  defenflant  told  him  that  he  ^"a-s  g«>ing  to  Middleto 
New  York,  on  that  day ;  and  that  i5i»me  time  before  thai 
the  defendant  informed  him  that  he  intemled  to  mo 
family  to  that  place,  in  the  fall  of  1875.  and  that  h 
CJiarlej?  was  in  liu>ine?«i  there. 

I>e?*hong  further  swears  that  the  defendant  told  hin 
he  was  going  to  Middletown  because  there  was  no  busii 
Belvidere,  and  that  on  one  occasion  the  dt^fendant  sp<; 
the  basinesw  in  Middleto^m  as  his  own.  The  statenie 
this  affidavit,  as  to  the  intention  of  the  defendant  to  lea 
state,  are  not  denied.  It  is  true,  the  defendant  states, 
answer,  that  he  never  intended  to  remove  to  Middletow 
for  the  puqK)ses  of  sueh  a  motion  as  this,  the  general  af 
tliat  the  facts,  matters,  and  things  contained  in  the  ans\ 
far  as  thev  relate  to  the  acts  and  deeds  of  the  defenda 
true,  were  accepted  (as  it  manifestly  cannot  be)  as  a  v< 
tion  of  the  statement  as  to  the  defendant's  intentiouiiy  con 
in  the  answer,  that  statement  could  not  countervail  tin 
sworn  to  by  Deshong.  The  court  will  not  dis<»harge  a  n 
obtained  u|K)n  affidavits  sul)stantiating  declarations  an 
of  the  defendant,  as  evidence  of  his  intention  to  go  a 
U|K>n  a  counter  affidavit  by  the  defendant,  denying  the 
tion.  WhitehoxiBe  v.  Partridge^  3  Svranst  '^(dr),  375 ;  A 
V.  Bark/ay,  8  Ves.  594,  597.  The  complainant  has  : 
relief  in  the  pro|)er  forum,  and  the  debt  was  sufficiently 
lishe<l  bv  the  bill  and  affidavits  annexed,  to  authori 
award  of  the  writ.  The  defendant  alleges,  in  his  a 
that  the  widow  and  daughter,  the  only  next  of  kin 
inti^tate,  a  few  days  after  the  death  of  the  latter,  to< 
place  of  the  intestate  in  the  business,  under  an  agn 
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between  them  and  the  defendant,  and  that  the  business  was, 
with  the  acquiescence  of  Mr.  Toadvin  in  this  appropriation 
^y  the  widow  and  daughter,  of  the  intestate's  interest  in  the 
as^ts,  continued  in  the  same  firm  name  of  P.  M.  Hendrick- 
$*on  &  Co.,  and  that  subsequently  the  individual  creditors  of 
the  defendant  and  those  of  the  original  firm,  pressed  him  for 
IMij-ment  of  their  demands,  and  the  result  was,  that  the  de- 
fendant placed  the  books  of  the  original  firm  in  the  hands  of 
the  attorney  of  the  creditors,  on  an  agreement  that  they  were 
to  collect  the  accounts,  and  to  apply  the  proceeds  to  the  pay- 
ment of  the  debts,  as  well  those  of  the  defendant,  individu- 
ally, as  of  the  original  firm,  and  the  stock  of  goods  was  sold 
out  under  executions,  at  a  great  sacrifice.     ^J  he  answer  states 
that  there  has  been  no  settlement  between  the  members  of  the 
new  firm.     The  defendant  comes  to  no  account  with  the  com- 
plainant, but  denies  his  right  to  an  account.     While  substan- 
tially admitting  the  correctness  of  the  allegations  of  the  bill, 
«s  to  the  statement  of  the  value  of  the  assets  of  the  original 
firm  and  the  amount  of  its  indebtedness,  the  defendant  denies 
that  the  estimates  were  correct,  and  he  also  denies  that  he 
owes  anything  to  the  estate  of  the  intestate.     Such  a  deniiil, 
nnder  such  circumstances,  cannot  avail  to  discharge  the  writ. 
Jom  V.  Alephsin,  16  Ves,  471.    Nor  does  it  appear  otherwise 
V  the  aaswer,  tliat  the  defendant  is  not  indebted  to  the  estate. 
The  motion  will  be  denied.     The  writ  will  be  discharged, 
Wever,  and  the  bond  given  under  it  canceled,  on  the  de- 
fendant's giving  bond,  with  security,  in  the  sum  for  which 
was  ordered,  conditioned  to  abide  the  decree  of  the  court. 


-  ')■ 


WiiiiON  and  others  vs,  Wintermute  and  wife. 

Aq  application  to  amend  a  sworn  answer,  on  the  ground  of  mistake  dis- 
^^  at  the  time  the  answer  was  read  to  the  party  making  it,  made 
^than  two  years  after  the  discovery  and  filing  of  the  answer,  without 
^'ciMefor  the  delay,  and  upon  feeble  and  unsatisfactory  proof  of  the  alleged 
■•»«ke,  refiwed. 
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WiiHKB  r.  Wlsf, 


yU^iif^  t<r<  MiDf^nd  nit^-w*fr. 


Jfr.  H  ««.  JL«^.  for  nKjcioD. 


The,  Chan^'eluir. 

Th*r  d^endant,  Ka^ilU  Wintermote.  applies  for  leave  to 
amend  her  ^separate  answer,  by  qoalifying  an  admis^oo  therein 
that  her  husband  was.  as  stated  in  the  bill,  the  owner  of  cer- 
tain prf^miseorr  not^.&c,  in  her  hands,  for  the  recoverr 
whereof  this  sait  was  instituted.  From  this  admission,  she 
woold  except  a  note  of  $4(}f)y  which  she  alleges  was  her  own 
jirr^perty.  The  ground  of  the  application  is  mistake.  She 
Miys  she  dfecovered,  after  the  answer  had  been  sworn  to,  that 
the  admksion  embraced  that  note,  and  she  says  she  spoke  to 
her  solicitor  on  the  snfoject  and  suggested  that  the  error  should 
lie  corrected,  but  was  then  informed  bv  him  that  it  could  onlr 
Ur  r^orrected  by  leave  of  the  court,  for  which  he  promised  to 
apply.  Whether  the  answer  had  been  filed  when  the  dis- 
covery was  made,  does  not  appear.  It  was  filed  on  the  30th 
of  Mav,  1873.  She  savs  it  was  when  the  answer  was  read 
over  to  her  that  she  discovered  the  mistake.  She  has  pep- 
mi  tted  more  than  two  years  to  elapse  before  making  an  appli- 
^ution  to  amend,  and  there  seems  to  be  no  excuse  for  the 
delay.  Besides,  the  proof  of  the  allied  mktake  is  by  no 
means  satisfactory  ;  she  should  have  given  a  direct  and  clear 
statement  of  the  circumstances.  Her  testimony  too,  as  to  the 
ownership  of  the  note,  a  point  on  which  positiveness  was  to  be 
exfiocted,,  is  strikingly  feeble  and  evasive. 

The  motion  must  be  denied. 
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Faulks  v8.  Dimock  and  others. 

A  Biortga^r  has  the  right  to  purchase  a  mortgage  given  bj  himself  and 
vife  on  property  belonging  to  her,  and  it  is  a  valid  security  in  his  hands. 
It  is  no  ground  for  declaring  such  mortgage  satisfied  in  the  hands  of  an 
awignee,  that  the  consideration  of  the  assignment  was  paid  by  the  mort- 
gagor,  and  that  it  was  held  by  the  assignee  to  the  mortgagor's  use. 


On  order  to  show  cause  and  dejK)8itions  taken  thereunder. 
Jfr.  A.  Dutcher,  for  defendant  Butterfield. 
J/r.  W.  J.  Magie,  for  Henry  H.  Howland. 

The  Chancellor. 

The  design  of  this  proceeding  is  to  obtain  a  decree  adjudg- 
ing that  the  complainant^s  mortgage  is  satisfied.     Tlie  final 
decree  in  this  suit,  which  was  for  the  foreclosure  and  sale  of 
mortgaged  premises  in  the  city  of  Elizabeth,  was  entered  on 
the  1st  of  August,  1871,  in  favor  of  the  complainant,  whose 
mortgage  was  the  first  lien  on  the  property,  for  $8483.77, 
lie:<iides  interest  and  costs,  and  of  the  defendant,  Frederick 
Butterfield,  the  owner  of  the  second  mortgage,  for  §21,843.33, 
with  interest  and  costs.     On  the  27th  of  September,  1871,  the 
itimplainant,  for  the  consideration  of  S8774.39,  assigned  his 
mortgage,  and  the  decree  thereon,  and  the  benefit  of  all  pro- 
ceedings thereunder,  to  A.  Vaughn  Dimock,  who,  on  the  6th 
*jf  Xovember  following,   for   the  considenition   of   $8000, 
^signed  the  mortgage  to  Relxxva  A.  Howland,  executrix  of 
Villiam  "NV.  Howland,  decea.sed,  and  she  assigned  it  on  the 
Itkh  of  March,  1873,  to  her  son,  Henry  H.  Howland,  (by 
^hom  it  is  now  held,)  for  part  of  his  share  of  the  estate  of  his 
&tW,  the  testator,  William  W.  Howland.     The  mortgage 
^^  given  by  Helen  W.  Dimock,  and  her  husband,  Anthony 
" .  iKmock.     The  former  was  the  owner  of  the  mortgaged 
Vol.  XII.  E 
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premises.  It  appears  that  Anthony  W.  Dinuock  paid  the  con- 
sideration of  the  assignment  to  A.  Vaughn  Dimock,  by  his 
own  check,  and  that  he  attended  to  procuring  the  assignment. 
Whether  he  received  the  money  from  A.  Vaughn  Dimock, 
(who  is  dead,)  does  not  appear.  He  was  not  examined  as  a 
witness  under  the  order  to  show  cause.  A.  Vaughn  Dimock 
appears  to  have  received  the  consideration  of  the  assignment 
to  Mrs.  Rowland.  Her  check  for  the  money  was  made  pay- 
able to  the  order  of  her  son,  Joseph  T.  Howland,  who  attended 
to  the  business  for  her,  and  it  was  by  him  endorsed  to  A. 
Vaughn  Dimock,  by  whom  it  ap|>ears  to  have  been  endorsed 
to  the  firm  of  Dimock,  Myers  &  Co.,  of  which  he  was  a  mem- 
ber. Anthony  W.  Dimock  was  not  a  member  of  that  firm. 
Mr.  Joseph  T.  Howland  testifies,  that  be  is  under  the  impres- 
sion that  he  delivered  the  check  to  a  clerk  of  the  firm  of 
Dimock,  Myers  &  Co.  The  evidence  does  not  show  that  A. 
Vaughn  Dimock  was  not,  in  fact,  as  from  the  assignment  he 
was  presumptively,  the  actual  bona  fide  assignee  of  the  mort- 
gage for  his  own  benefit.  But,  if  it  were  conceded  that 
Anthony  W.  Dimock  paid  the  consideration  of  that  assign- 
ment, and  that  it  was  held  by  A.  Vaughn  Dimock  to  the  use 
of  Anthony  W.  Dimock,  that  fact  would  be  no  ground  for 
declaring  the  mortgage  satisfied.  The  mortgage  was,  as  before 
stated,  given  by  Mrs.  Dimock  and  her  husband  to  the  com- 
plainant, on  property  belonging  to  her.  Her  husband  could 
have  purchased  and  held  that  mortgage,  and  it  would  have 
been  a  valid  security  in  his  hands.  StUlman^a  Ej^rs  v.  Still^ 
man,  6  C.  E.  Green  126. 

The  order  to  show  cause  will  be  discharged,  M'ith  costs. 


1 
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Youxo  VS.  The  Clarksville  Manufacturing  Com- 
pany and  others. 

1.  An  answer  filed  by  one  of  several  jndgment  creditors,  joining  with 
him  therein  his  eo-plaintifis  in  the  judgment,  filed  in  lime  as  to  himself, 
bat  oat  of  time  as  to  them,  sworn  to  hy  him  but  not  by  them,  was  permitted 
to  stand  aa  filed  in  time  by  him,  and  as  his  answer,  though  purporting  to 
be  the  answer  of  his  co-plaintifib  also. 

2.  So  much  of  the  ani>wer  as  set  up  the  defence  of  usury,  was  Ftricken 
oat  as  to  such  co-plaintifils. 


\ 


On  bill  to  forecloee  and  answers,  and  cross-bill  and  answer. 
Motion  to  strike  out  certain  parts  of  the  answer  of  The 
Clarksville  Manufacturing  Company,  and  part  of  the  answer 
of  certain  other  defendants  to  the  original  bill,  and  motion  to 
(ILssolve  the  injunction  issued  on  the  cross-bill. 

J/r.  J,  N,  Voorhees  and  Mr,  H,  C,  Pitney,  for  motion. 

Mr.  G.  A.  Allen,  contra. 

The  Chancellor. 

The  complainant,  Eli  W.  Young,  filed  his  bill  for  the  fore- 
clo8ure  and  sale  of  mortgaged  premises  owned  by  The  (  Uarks- 
ville  Manufacturing  Company,  and  situated  in  Hunterdon 
county.  His  mortg^e  is  for  $3000  and  interest,  and  was, 
a?  he  alleges,  given  to  him  by  the  company.  The  company 
was  duly  served  with  process  of  subpoena  to  answer.  They 
did  not  answer  within  the  time  limited  by  law,  but  obtained 
an  extension  of  the  time,  and  answered  within  the  time  so 
granted.  The  bill  states  that  William  Gardner,  Marcus  D. 
Wells,  Lewis  Young,  Greorge  Gardner,  Abraham  S.  Banghart 
and  Samuel  Apgar,  after  the  recording  of  the  complainant's 
mortgage,  recovered  a  judgment  in  the  Supreme  Court  of  this 
state  against  the  company,  for  $1688.79.  All  these  persons, 
eacoept  Greorge  Giardner,  who  was  an  absent  defendant,  were 


«?$  CA^E^  IN  <:HA>XEBT. 
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»*erv't?d  witlj  •iuli}»'»*uii  !«-  lUi-wer.  i»in  Dom-  <*f  tbtne  irbo  were- 
werv'tsd  aii*-'v>»red  witliiij  tbt-  tiiijt-  liuiiied  l>r  law  for  the  pur- 
p'jhe.  Ad  Mni^T  (»f  jiuMicmJ-iij  vitj-  laktm  Hi-  u*  Ixecprge  Gard- 
u*^.  WitluD  tiw  time  Hxx^i  bv  itat  ordtj  be  aiLSirered, 
Tiiouirli  the  im-MVT  ]nir}H»rt-^  i"  ]»t  liie  answer  of  tlie  other 
plaiiitifl*>  iu  the  jud^iuem  aJj^u  it  ir  *\v.ini  Ki  ]»y  him  alone. 
Sul>!!iH«^ueiJtly  t^i  the  tiJinir  of  thr  hHi^vvT  of  the  (xiiopany,  they 
filed  a  tT«»f!r— l»i]]  t--  restrain  thr  d-imjtlaiiiani  fri»m  proceeding 
iij  an  iw^i'Hi  of  eje'/uuent,  liixtu^rht  ly  him  on  hi*  mortgage, 
v.»  r^>.»v**r  fn»m  iheiu  the  j.KW5»er-^i'  »n  «.»f  the  mi»ng!aged  premises, 
and  au  iiiiiLD'ti(»D  wa-  ^rant<^l  tlK-rt^»n.  He  answered  that 
hilJ-  He  li^'W  ujovttr  t-j  dir^.Jw  the  iniuni-rion,  and  to  strike 
*jui  i^»  tuut.ii  <»f  the  answer  of  the  c*>mjiauy  as  sets  up  the 
defeD*'*^  oi'  u-iiir\*  and  uJtnj  r/'r**,  and  to  strike  out  so  much 
of  the  a«-^wer  of  the  aU.ive-menTiMnod  iudinnent  creditors  as 
fcjrt/r  Up  asury.  The  2T>.«un<l  <.«f  the  moti<»n>  to  strike  out  is, 
tliat  tlie  answer*  u«.»t  having  l»een  liled  within  the  time 
lifjjite*]  by  law  for  the  puq«ise.  the  defendants  will  not  be 
j¥?njjitt<wl  to  T^x  up  therein  any  ine^juitable  defence :  and  it  is 
iitrLrt^^l.  on  U'hal f«»f  the  i^»mjilainaut,  that  although  the  de- 
fen'lant,  Oe<»rjr*.-  Cianlner.  tile^l  hi^  answer  in  due  time,  yet, 
tliat  liavin^  joined  then-in  his  oi»-plaintifls  in  the  judgment, 
wh<>?^'  tinje  for  answering  liad  expired,  the  an>wer  must  be 
Wsititl  ar  if  filed  out  of  time  bv  him  aW>. 

« 

The  defenix>  r-et  up  in  the  answer  of  the  com|iany  are  none 
of  them  inie«ja«<*ionable.  The  an>wer  relates  the  histor\-  of 
the  niortgagt.' ;  allege??  that  it  was  not  lawfully  authorized  or 
ex<?r.'ut^'d,  r^}  as  to  bind  the  comixmy ;  thiU  it  ^\lls  made, 
i'Xin^uUal  and  delivere<l  in  fraud  of  the  stockholders,  under  the 
t'ireu instances  set  forth  in  the  aaswer,  and  that  the  company 
war!  never  indebted  to  the  complainant.  It  quotes  from  the 
\tfHtk  of  minuter  of  the  company,  a  statement  that  Lewis 
Voijiig,  then  the  president  of  the  coniiwiny,  had  agreed  to 
fiinii/^h  tin;  c<jmj>any  with  S3CRM),  at  seven  per  cent,  per 
uniiuni  inten*st,  for  a  premium  of  ten  i^er  cent. ;  the  loan  to 
Ik*  ma'Airiid  by  a  mortgage  to  Eli  W.  Young  &  Co. ;  but  it 
ulhigiM  that  no  money  whatever  was  advanced  or  paid  by  the 
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complainant  for  the  mortgage,  and  that  it  was  a  fraudulent 
contrivance  on  the  part  of  Lewis  Young  and  the  complainant, 
hLs  son,  to  obtain  the  obligation  of  the  company,  secured  by  a 
lien  upon  their  property,  without  consideration.  It  st^ites, 
also,  that  the  complainant  was  elected  a  director  of  the  com- 
pany on  the  28th  of  October,  1871,  and  was  elected  trea- 
*?urer  on  the  4th  of  December  following;  that  he  held  the 
office  of  treasurer  until  December  27th,  1873,  and  that  as 
treasurer  he  obtained  possession  of  a  large  amount  of  the 
money  of  the  company,  for  which  he  refuses  to  account.  It 
claims  an  equitable  offset  of  this  money  against  any  demand 
which  he  may  be  able  to  substantiate  against  them,  and  offers 
to  pay  whatever,  if  anything,  is  legally  or  equitably  due  to 
him  from  them.  The  answer  neither  t^ts  up  usury  nor  idtra 
tires.     The  motion  to  strike  out  must  be  denied. 

The  answer  of  the  judgment  creditors  above  named  sc»ts  up 
the  defence  of  asury ;  but,  as  before  stated,  it  is  sworn  to  by 
George  Gardner  only.  As  to  the  other  persons,  whose  answer 
it  purports  to  be,  the  motion  to  strike  out  must  prevail. 
Indeed,  the  answer  might,  as  to  them,  have  been  suppressed, 
for,  as  to  them,  it  was  neither  filed  in  time  nor  sworn  to. 
The  bill  prays  answer  on  oath.  The  answer  will  be  i>ermitteil 
to  stand  as  the  answer  of  George  Gardner,  notwithstiinding 
the  fact  that  it  purports  to  be  the  answer  of  his  co-plaintiffs 
in  the  judgment,  also.  Done  v.  Read,  2  V,  &  B.ZIO)  1  Dan, 
Ch,  Pr,  (4th  Am.  ed,)  732,  and  note.  The  motion  to  strike 
out  must,  therefore,  as  to  his  answer,  be  denied.  HLs  answer 
was  filed  in  due  time. 

The  injunction  should  be  retained  until  the  final  hearing. 
The  bond  which  >«ras  given  pursuant  to  the  45th  rule,  on 
granting  it,  will  secure  the  complainant's  rights  in  reference 
to  the  rents,  issues  and  profits  of  the  mortgaged  premises. 


," 
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Paksons  and  others  vs.  Lanning  and  others. 

The  "  act  relative  to  salefl  of  land  under  a  public  statute  or  by  virtue  of 
any  judicial  proceeding,"  require**  the  firnt  publication  of  the  notice  in  the 
newflpapers,  to  be  made  four  whole  weeks  next  preceding  the  day  ap- 
pointed for  the  sale. 

Motion  to  set  aside  sherift^'s  sale  of  mortgaged  premises. 
Mr.  L  W.  Lanning,  for  motion. 
Mr,  J.  S.  Aitkin y  contra. 

The  Chancellor. 

The  "  act  relative  to  sales  of  lands  under  a  public  statute  or 
by  virtue  of  any  judicial  proceeding,"  [Rev.,  p.  752,)  directs 
that  notice  of  the  sale  be  given  by  public  advertisements  set 
up  at  five  or  more  public  places  in  the  county,  one  whereof 
shall  be  in  the  township  where  the  real  estate  is  situated,  of 
the  time  and  place  of  sale,  at  least  two  months  next  before  the 
time  appointed  for  the  sale,  and  by  notice  published  in  two  of 
the  newspapers  printal  and  published,  &c.,  at  least  four  weeks 
successively,  once  a  week,  next  preceding  the  time  appointed 
for  the  sale.  The  notice  in  this  case  was  published  in  one  of 
the  two  newspajiers,  **  The  Princeton  Press,"  for  the  first  time, 
on  the  15th  of  January.  That  Ls  a  weekly  paper,  published 
on  Saturday.  The  sale  was  advertised  to  take  place  on  the 
10th  of  February  following.  This  publication  was  not  a 
compliance  with  the  requirement  of  the  statute.  The  notioe^ 
by  advertisement  in  the  newspapers,  is  to  be  for  four  weeks 
next  prectxiing  the  day  appointed  for  the  sale.  There  must 
be  four  whole  weeks  between  the  first  insertion  of  the  adver- 
tisement in  the  newspaper  and  the  day  fixed  for  the  sale. 
There  were  only  twenty-six  days  in  the  publication  in  "  The 
Princeton  Press."  There  were,  indeed,  four  insertions  in  that 
imper,  viz.,  on  the  15th,  22d,  and  29th  of  January,  and  on  the 
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oth  of  February,  but  that  is  not  a  compliance  with  the  direc- 
tion of  the  act.     Frauds  v.  Norris,  2  Miles  .150;  OlcoU  v. 
Jfobinson,  20  Barb.  148  ;  Early  v.  Doe,  16  How.  610. 
Tot  this  defect  in  the  notice,  the  sale  will  be  set  aside. 


•   English  vs.  English. 

I^ecree  of  divorce  from  bed  and  board  forever,  on  the  ground  of  extreme 
^''^eltj,  consisting  mainly  in  gross  abuse  by  the  husband  of  his  marital  rights, 
renciering  it  unsafe  for  the  wife  to  cohabit  with  him,  or  to  be  under  his 
QC>irkinion  or  control ;  the  parties  left  at  liberty  to  apply  by  mutual,  free 
sf^ci  voluntary  coubent,  to  be  discharged  from  the  decree. 


Bill  for  divorce  from  bed  and  board.     On  final  hearing  on 
plojidings  and  proofs. 

J//\  Jacob  Weart  and  3Ir.  I.  W.  Scudder,  for  complainant. 

J/r.  R.  Gilchrist  and  Mr.  B.  Williavisony  for  defendant.    • 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  a  mensa  et  thorOy  on  the 
ground  of  extreme  crueltj'.  The  main  charge  is  gross  abuse 
of  marital  rights.  I  shall  leave  out  of  consideration  all  the 
others  which  were  urged  on  the  hearing,  because  they  are 
either  not  pleaded,  or  if  pleaded,  are  perhaps,  under  the  evi- 
dence, not  of  themselves  sufficient  to  control  the  judgment  of 
the  court.  The  case  is  of  such  a  nature,  and  the  relations 
vith  which  it  deals  are  of  so  delicate  a  character,  that  the 
<»urt  would  gladly  have  been  spared  the  necessity  of  judging 
between  the  parties.  The  complainant,  however,  has  invoked 
its  aid  and  protection,  and  the  defendant  denies  her  right  to  it ; 
it  therefore  becomes  the  duty  of  the  court,  however  unpleasant 
ihe  task,  to  dispose  of  the  questions  presentad  for  determina- 


2  ca>i>>  in*  «:ha>\eey. 
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Zjirli^-  T.  T.Tu::Ma>. 


TH.'iL  T!K  jcirrk^- vt*r^  nsr'^^^i  in  1S07.  The  it>inplain£B 
>,  auoi  riia*.^  J:iDr,  i^T.?».  ii^  d&T<  i«f  liir  l»inh  of  her  thm 
I'hiji  Jia-  licvB.  fcSJ'.i^i  "irhl  2»  ::T<^Dr  -i>*rtase  of  yTkA  a  ehs 
w.n^r  a-  v.-  nihit:  t\«iinn\«iikl  im-tsw-iuse  vrrr  di>t^e?l^iIlg  to  Im. 

-ufl*^rini!,  :ii»i*!*.Tit.tt.l»K  iiain.     X -.cw-hhstaixiirur  her  coDiliti^ 
aiid  ia  ^ph*:  '.'f  IrrT  ivia«.»arTr3o.v^  ai^J  r'iitr«iTie>,  the  Jefencfe' 
har.  ever  ^in^v-  -lii:!!  liiiir.  iih-i^i^i  on  havini:  imeroourse  w  3 
Lf^r.  fjV'ju^riMjy  rvrfa  u-iii^  Z'.'Tw  t-.«  a^/^^'niplirh  hk  puqx:^ 
T'-*  Lrrr  fUTivaTit^  aaJ  ripr't^r-iva*  «'f  aj»pT>:-hfn>i«>n  that  f 
inirfrrr.-fcyjiv-e  w^»ul«l  W  faia':  :^«  bt-r,  bt  -w.  .uld  r^-ply*  "  ^o  f^^ 
*jf  itr  killiiii:  v*.*u ;  t.>u  will  d-isi  dJt  umil  vi^ir  lime  corae= 
vou  kiK*w  h«>w  I  am — I  ^7ani>.*i  o-nir*.*]  nivrc-lf;"  or,  *' ^ 
iiave  rt-.<id  it  WfMiv  and  will  ^l2iDd  it  a^ruiii :  vou  kiK»w  I  ca^ 
n*A  h*:lji  it : "  <ir.  "  It  is  thr  samt-  oM  ^u*Ty :  I  am  *iok 
li<^nj^  it."     Shtr  rwi-aiv.  that  fi\«m  June,  ISTo,  to  Novell 
Ijer.  I'* 70.  .on  the  6th  vf  wliioh   la>t-me«tioned  month  s- 
l«-l't  hir  hoii^  and  wt-nt  to  litr  fathi-r's,   wiili  the  exi*ption 
two  w«:k-  after  the  binh  of  ht-r  eliild  in  tht-  firi?t-mentioi*  - 
month,  and  the  two  week?  after  her  mi?<arriage  in  1874,    - 
liad  interrif>ui>e  with  her  evt* r\-  niirht  wht*n  her  i-atamenia  w^ 
not  U|i^>n  her,  (and  it  apj^iwus  that  he  did  not  spire  her  e\'< 
then.*  and  fn^^juently  twiot*  and  s*>met inn's  three  times?  in. 
night ;   and  she  ?<iys  she  ha<  Ixvn  kept  aw:ike  "  many  an 
many  a  ni^rlit  "  by  the  pain  she  has  suftereil  during  and  afw 
inUfrr.'*>ui>e. 

Thir  tn.'atment  eontinueil  up  to  the  night  of  the  2d  ol 
Xovem}j«;r,  1875,  wlien,  after  he  had  hiid  intercourse  with 
her  agaiiLst  her  remonstrance,  which  she  urged  on  ai^count  oj 
the  |jaiii  which  the  act  would  vnu:^  her,  he  sought  it  t^nct 
again,  om.te  at  alxjut  midnight,  and  the  last  time  at  abou 
thr**  o'<'l'xrk  in  the  morning,  when  he  strove  to  accomplisl 
tiiK  \nir\fif!*e  by  force,  and  only  desisted  at  the  crying  of  he 
and  the  children.  She  swears,  tliat  he  then  struck  her  in  th« 
lMu;k  with  hiii  fist,  and  tliat,  subsequently,  when  tliey  hat 
Uith  got  out  of  l>ed,  he,  violently  striking  his  fist  on  the  man 
tie  piece,  Haid  to  her,  **  I'll  fix  you,  you  can  make  up  yoii 
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ni  ind  to  that,"  and  this,  she  says,  he  repeated  several  times. 

Slie  testifies,  that  when  he  commenced  that  night,  she  told  him 

s^he  could  not  stand  it,  that  she  felt  unusually  ill,  and  he^ 

^■"^oplied,  "  You  will  have  to  stand  it."     She  says  she  told  him 

=j*He  felt  so  sick  and  weak  that  she  was  afraid  she  would  not 

lifelong  if  he  persisted  as  he  had  done  lately;  to  which  he 

st-Bswered,  "  That  there  was  no  fear  of  her ;  that  she  would 

i:^ct  die  till  her  time  came ; "  and  she  says  he  then  held  her 

cl«Dwn  to  the  bed  and  accomplished  his  design.   She  adds,  that 

s^-lie  suffered  the  most  excruciating  pain,  and  that  she  cried  and 

t:c>ld  him  of  her  sufferings ;  she  says  also,  that  in  holding  her 

«lown  he  bruised  her  limbs  so  that  they  were  lame  and  sore- 

for  more  than  two  weeks  afterwards.     The  character  of  his 

c^3nduct  on  that  occa<*ion,  is  shown  by  the  fact  that  from  that 

time  until  the  6th  of  November,  when  she  left  the  house  and 

vrcnt  to  her  father's  with  her  two  children,  he  was  morose- 

and  sullen,  and  did  not  notice  her  or  the  children.    He  admits 

^hat  this  was  caused   by  her   refusal   to   submit  herself  to 

Wm  on  the  night  of  the  2d.     Such  gross  and  reprehensible 

iW  of  marital  rights  as  that  of  which  he  has  been  guilty, 

^  jnst  ground  for  a  divorce  from  bed  and  board.     Moores  v. 

Jfoora,  1   C.  E.  Green.  276  ;  SAow?  v.  Shaw,  17   Conn,  189  ; 

1  fiwAop  on  Marr.  and  Div,,  §  760. 

Bit  it  is  insisted  by  the  defendant's  counsel,  that  if  the 
divorce  prayed  for  be  granted,  it  will  he  in  contravention  of 
tkegettled  rule  of  the  court,  that  a  divorce  will  not  be  granted 
<*  the  testimony  of  the  complainant  alone. 

He  testimony  of  the  complainant  does  not  stand  alone,. 
«<^wever.  Strong  corroboration  of  it  is  found  in  that  of  both 
^  the  physicians  as  to  her  physical  condition,  and  also  in  the 
defendant's  own  testimony.  He  says  that  eight  or  nine 
"wdAs  prior  to  July  1st,  1875,  she  assigned  her  delicate 
Jttlth  and  weakness  as  a  cause  of  her  unwillingness  to  submit 
httself  to  him  ;  that  she  assigned  her  feebleness  as  an  objec- 
tion ;  that  she  was  in  delicate  health  between  July  and  Novem- 
Ikt,  1875;  that  she  told  him  that  her  physician  said  she  should 
live  rest,  that  she  should  abstain  from  intercourse  with  him  ; 
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that  on  the  niglit  of  the  2d  of  November,  1875,  she  told  him 
she  wa.s  not  veiy  stnmg,  that  she  felt  delicate,  and  that  she 
did  not  want  him  to  have  intercourse  wnth  her  ;  that  he  strug- 
gled with  her  in  bed,  that  night,  in  his  endeavor  to  eifect  his 
l>ur|)0«e ;  that  she  cried  when  she  juni|)ed  out  of  the  bed,  and 
tluit  she  cried  l)ec«use  she  did  not  want  him  to  have  conneo — 
tion  with  her.     He  further  admits  that  she  often  tried,  b^ 
physical  means,  to  protect  herself  against  him,  and  that  shiL^ 
<^mplained  that  his  intercourse  with  her  injured  her,  that    :ii 
made  her  wejik. 

There  can  be  no  doubt  that  she  was  so  diseased  that  con- 
nubial intercourse  inflicted  great  and  distressing  j>ain  upon 
her;    nor  can   there   l>e  any  doubt  tliat  her  condition  was 
known  to  him.     According  to  his  own  testimony,  lie  insisted 
on  having   connection    with  her  against   her  will,  and  her 
remonstrant  and  entreaties,  urge<l  on  the  ground  of  her  deli- 
«ite  and  diseased  condition ;  and  he  even,  by  his  own  admis- 
sion, struggled  with  her  to  effect  his  puri)ose.   The  rule  which 
he  invokes  in  his  aid,  cannot  avail  hinu     In  the  light  of  all 
the  testimony,  her  statements  are  entitled  to  credit,  and  if  so, 
she  is  entitled  to  the  relief  which  she  seeks.     He  has  been 
guilty  of  extreme  cruelty  towards  her,  so  as  to  render  it  unsafe 
for  her,  under  existing  circumstances,  to  cohabit  with  him  or 
to  lx»  under  his  dominion  or  CHmtrol. 

A  divorce  from  IkkI  and  board  forever,  will  be  decreed. 
The  comj)hiinant's  health,  however,  may  hereafter  be  restored, 
and  it  may  lxKX)me  desirable  that  they  should  again  live  to- 
gether. In  order  that  the  decree  now^  pronounced  niay  not 
Ixi  an  insu|)erable  obstacle  to  such  a  re-union,  leave  will  be 
given  to  the  parties  to  apply,  by  mutual,  free,  and  voluntary 
consent,  to  he  discharged  from  this  decree. 

The  custody  of  the  children  will  be  a\varded  to  the  com- 
plainant, subject  to  the  future  onler  of  the  court.  The  boy  is 
al)out  seven  years  old,  and  the  girl  is  nearly  five.  Provision 
will  be  made  for  free  access,  at  projxjr  times,  by  the  defendant 
to  his  children ;  and  the  parties  will  have  leave  to  apply,  from 
time  to  time,  as  occasion  may  arise,  in  reference  to  the  custody, 
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Tmntenance  and  education  of  the  children.      On  the  hearing, 
It  was  urged  bv  the  defendant's  counsel,  that  the  court  should, 
in  disposing  of  the  castody  of  the  children,  take  into  considera- 
tion a  promise  made  by  the  complainant,  previously  to  the  per- 
fonnance  of  the  wedding  ceremony,  that  the  children  of  the 
marriage  should  be  brought  up  in  the  Roman  Catholic  faith. 
She  then  was  and  still  is  a  Protestant.   On  the  other  hand,  the 
defendant  then  was  and  still  is  a  Roman  Catholic.    The  promise 
in  question  is  allied  to  have  been  made  to  the  priest  by  whom 
they  were  married,  and  who  required  it  of  her  as  a  prerequi- 
rite  to  the  marriage,  without  which  he  would  not  perform  the 
ceremony.     It  was  not  made  to  the  defendant,  nor  was  there 
^v  agreement  between  her  and  him  on  the  subject.     The 
promise  thus  made  cannot  control  or  influence  the  action  of 
this  eoort  in  disposing  of  the  children. 

The  defendant  will  be  ordered  to  pay  to  the  complainant, 
until  the  further  order  of  the  court,  for  the  support  and 
maintenance  of  her  and  the  children,  and  the  education  of  the 
latter,  alimony  at  the  rate  of  $25  a  week,  and  to  pay  her  costs 
of  this  suit  and  a  counsel  fee  of  $200  to  her  counsel. 


Grover  v8,  Wyckoff's  Executor  and  another. 

The  €xecotor  of  A  sued  B  and  C  jointly,  upon  a  joint  and  several 
pfomiMory  note,  held  bj  his  testator  at  the  time  of  his  death,  and  recov- 
ered jodgment.  Subsequently  B  filed  his  bill  in  this  court,  alleging  that  he 
■eitlier  signed  the  note  nor  authorized  any  one  to  do  so  for  him,  and  that 
Ik  did  not  know  of  its  existence  until  after  A's  death.  It  further  alleged 
diat  C  frmodnlently  signed  complainant's  name  to  the  note,  and  that  the 
txccQtor  saed  the  complainant  and  C  jointly,  so  that  the  complainant,  by 
itmo  of  the  executor's  suing  in  a  representative  capacity,  could  neither 
tatify  himself,  nor  arail  himself  of  C's  testimony,  to  prove  the  fraud.  It 
Ittved  an  iajanction  against  the  executor  and  the  sheriff,  to  restrain  a 
vk.  The  ezecator  pleaded  the  trial  and  judgment  in  bar,  and  answered 
^VQL  Hild^  that  the  fiict  that  the  complainant  was  unable  to  avail 
Mmc1(  oo  the  trial  mt  law,  4>f  his  own  testimony  or  of  that  of  C,  was  no 
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Bill  for  relief.     ()n  tiiml  h^arinj;  on  pleadings  and  proofs. 
J/r.  •/.  /'.  Har/^iurn,  for  f«>niplainant. 
Mr.  R.  }f.  J.  Suiith^  for  defendant^. 

TlIK  CHAXrELLi>R. 

The  bill  w  filed  for  relief  agaia<t  a  judgment  at  law.  The 
fr^miilainant  and  William  C.  Forman  were  sued  together,  in 
an  action  of  nj'^ump>fif  in  the  Supreme  C  ourt,  by  the  defend- 
ant, Abram  B.  Wvckotf,  a?  executor  of  C*omelius  Wvckoff. 
dertased,  on  a  joint  and  several  pn>mi»c5on'  note,  purporting 
to  have  been  made  by  them,  and  judgment  for  $844.39  was 
rerf>vered  therein  against  them,  on  the  5th  of  November^ 
1873.  The  note  was  held  bv  Cornelius  Wvekoif  at  the  time 
of  his  death.  It  was  given  to  him  at  or  about  the  time  of  its 
date,  April  25th,  1867.  The  bill  alleges  that  the  complain- 
ant neither  signed  it  nor  authorized  any  one  to  do  so  for  him^ 
and  that  he  did  not  know  of  its  existence  until  after  the  death 
of  Cornelias  WyckoiF.  It  further  alleges  that  the  defendant 
^^''yckoff  caased  the  complainant  and  Forman  (who,  it  states^ 
fraudulently  signed  the  complainant's  name  to  the  note,)  to  be 
sued  together,  so  that  the  complainant,  seeing  that  the  defend- 
ant VVyckoff  sued  in  a  representative  capacity,  could  neither 
testify  himself,  nor  avail  himself  of  the  testimony  of  Forman^ 
to  prove  the  fraud.  It  prays  an  injunction.  The  defendant 
Wyckott'  (the  other  defendant  is  the  sheriff  of  Middlesex), 
plciulod  the  trial,  verdict  and  judgment  in  bar,  and  answered 
the  bill. 

There  is  no  evidence  whatever,  of  any  fraud  on  the  part  of 
the  executor,  in  obtaining  the  judgment.  The  fact  that  the 
complainant  was  unable  to  avail  himself,  on  the  trial  at  law, 
of  his  own  testimony,  or  of  that  of  Forman,  is  no  ground  for 
relief.  The  law  made  both  of  them  incom|)etent  to  testify^, 
under  the  circumstances. 

The  bill  will  be  dismissed,  with  costs. 
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Mc'Arthur  vs.  The  Montclair  Railway  Company. 

Compensation  of  rect-ivers  of  an  inflolvent  railroad  company. 


The  Chancellor. 

The  master  has  reported  that   two  of  the  trustees  should 
receive  for  their  com|)ensation   $3000  each,  and   the  other 
about  ?1400.     The  report  is  accompanied  by  depositions  as  to 
the  services  rendered  and  the  value  thereof.     The  trustees 
were  appointed  in  July,  1873.     The  asual  practice  of  appoint- 
ing but  a  single  receiver  was  departed  from  in  this  case  at  the 
ijEfcstance  of  the  representatives  of  the  different  interests  in  the 
trust  property.     The  gentlemen  selected  were  chosen  for  their 
fitness  for  the  discharge  of  the  various  duties  which  were  to 
be  devolved  upon  them  in  the  management  of  the  railroad, 
and  the  examination  of  the  affairs  of  the  company.     They 
were  all  men  of  experience  in  business,  one  in  the  management 
of  trusts,  another  in  the  superintendence  of  railroads,  and  the 
third  in  financial  affairs.     They  appear  to  have  necessarily 
devoted  much  time  during  a  period  of  two  years  to  the  in- 
terests of  the  trust,  (which  involved  the  side  of  the  road,)  and 
to  have  been  very  diligent  and  thorough  in  their  attention  to, 
and  discharge  of  their  duties. 

The  amount  reported  by  the  master  seems  not  to  be  un- 
reaiH>Dable.     The  report  will  therefore  be  confirmeil. 


Walk  vs,  Meirs  and  others. 

1.  Id  partition  proceedingH,  where  an  answer  has  been  filed,  the  court 
•^If  determines  on  the  hearing,  on  the  evidence,  as  to  the  divisibility  of 
"•property.  In  case  of  default,  it  determines  the  question  on  the  evi- 
*<Dce  and  the  report  of  a  master. 

1 1(  on  the  hearing,  there  should  be  doubt  as  to  the  practicability  of 


Tir        1,^.— 


:  »-  order  «:«. 


-■unni-  mtstr'?  rfport. 


-  .•  .|ji-ii32iii-  M^irs  ftud  »t1V, 


-~~  .  -  T  :>  -.li  — -  .1  -r  ;i.:ii  c  leiji  E/ihf«  Wain, 
—  "li— -  i'-".  -r.r-i^  r">  >--:>ii.TT-.  J  •hn  li.  Meirfi  and 
"""  >■  ;i:;-T-T--.  Ti-v^  :.:s^r-:T  T-a-  Ij-vi  •::  rl»i-  31«I  of  (Vto- 
■"•-  -*"  -     I  ~  :"..  ':r-  a.:..::  ;.'.!  t**:  fari  ^--aKii  in  the  bill, 

■  ■': ,'  -i---.^  L  :i^  •■..•n--~  :  -r  -la^::?  t.  iTi*-K  ihai  panition  of 
■;*■  ;ti;  .-  T-:^  t:  t.-  -  v-^.'.iit-  jr^~:  r-rf^a-iii^-  T-:^  the  owners, 
■iu:  ■■.!•>—.  _  «i;..  N--  r-. :'.'>'£.'•  <z  Tas  £j«l.  <*n  th*  2d  of 
•'■-'-■^-  -  *~i-  -i-  ri-rT  ■:  :\:Vr-^  I  w-.^-  v:iTtivil.  refi-mnp  it  to  • 
"■^-'-"'•'  r^-j'-r:  trj-.  t-^.:-  .;■:'  :*>r  Ttini**.  ami  whether  the 
.iTj-i  '«.-i..:  '.^  ■i:\-i.i.>;  •»•.'.':,  .-  jrre:  -.-n^iniliiie  to  the  owners, 

■  u'i  If.  '::,  :.i-  ■■yin':.-^.  i-  ■■>.:•.'.■'.  n  ■:  :•■.  :-:•  .iiviW.  wheiher  it 
-.•i'.iji']  i*:  -.:.]  a?  a  -wh'-U  T  :2  r«T"."(->.  and  whether,  in  case 
'■J'-alK  It,-:  -i.-w^r  ■>i'thewi.i..w  ..:R:.-Kai>l  Wain.  tl«*ased,  ia 
ifi'r  i'r'.j»':nv,.lK.ii].l  i-r-  i-xiv;.;.-.!  :V-.m  ihi-  jale.  or  lie  -iold  with 
til'-  jjr'.jy-m-,  Tli^r  luasti-r  wu-  tiirwuil  to  ivi»i>n  i»n  the  14th 
•if  JhU;  I '•74.  I'ndw  tht-  .Tiler,  ihe  ma.-Tor  f^ok  a  vqtv  con- 
-I'l'-ral.Itr  aifj'rtitit 'rf'  le-rini-iiiv,  .M-w  than  thirtr  iritneseea 
w<-f.;  .rxairiiriMl.  The  t-oan-^]  tyf  the  answwing  defendants 
**»■  i»r<«i<nt  at  liw;  examination,  and  took  pan  therein.  He 
'rfTwwl  wiiinj-rfjr,  wh«»  were  sworn  ami  examined  in  reUtion  to 

•rnlyrt  nuitttrn  f,f  the  reference.     The  master  reported  that 
->»|»«rty  ouuU  wjt  be  divided  without  great  pr^ndice  tc 
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the  owners,  and  that  it  should,  therefore,  be  sold ;  tliat  the 
dower  right  should  be  sold  with  it,  and  that  the  property 
should  be  sold  in  certain  designated  parcels.     The  report  was 
filed  on  the  30th  of  August,  1875,  and  thereupon  an  order 
was  entered,  directing  that  the  defendants  be  notified  of  the 
filing  of  the  report,  and  requiring  them  to  file  their  objections 
to  it  on  or  before  the  14th  of  September  then  next.     The 
counsel  of  the  complainant,  on  that  day,  moved  that  the  report 
be  confirmed.     The  counsel  of  the  answering  defendants  inter- 
po^ied  the  objection  that  the  order  of  reference  was  irregular, 
in  view  of  the  fact  that  the  answw  was  on  file  when  it  was 
made.     He  insisted  that,  according  to  the  practice,  the  caase 
should  have  been  set  down.     There  are  no  merits  in  the 
objection.     The  only  matter  in  controversy,  the  divisibility  of 
the  property,  may,  by  leave  of  the  court,  be  heard  on  the  evi- 
dence, on  exceptions  to  the  master's  report.     The  answering 
defendants  have  had  full  opportunity  to  produce  testimony  on 
the  subject.     They  not  only  did  not  move  to  set  aside  the 
order  of  reference,  but  making  no  objection  to  it,  they  took 
part  in  the  proceedings  under  the  reference.     They  may  fairly 
be  presumed  to  have  consented  to  the  order.     They  will  be 
held  to  have  waived  the  irr^ularity.     The  counsel  also  in- 
sisted that  the  practice  was  settled  by  the  decision  of  the  Court 
of  Appeals  in  Bentley  v.  Long  Dock  Co.,  and  that,  according 
to  that  case,  no  sale  can  regularly  be  ordered,  unless  commis- 
aooere  shall  have  reported  that  the  partition  cannot  be  made 
witfiout  great  prejudice.     Such,  however,  is  not  the  practice. 
The  court  usually  determines  on  the  hearing,  on  the  evidence, 
•9  to  the  divisibility  of  the  jn-operty.     In  case  of  default,  it 
determines  the  question  on  the  evidence,  and  the  report  of  a 
iBBter.     Thompmm  v.  Hardman,  6  Johns,  C.  R.  436.     If,  on  ' 
the  hearing,  there  should  be  doubt  as  to  the  practicability 
of  partition  without  great  prejudice,  it  may  appoint  commis- 
dinars  to  divide,  and  should  they  report  against  partition,  may 
Older  sale.    The  course  which  was  directed  to  be  taken  in 
Benflqr  r.  The  Long  Dock  Co.  was  exceptional.     In  that 
«»e  tiwre  was  an  appeal  from  the  order  for  sale.     The  Court 
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•of  Appeals  were  not  satisfied  by  the  j)roofs,  of  the  necessitj'  of 
a  sale.  They,  therefore,  onierecl  that  commissioners  should 
be  appointed  to  make  i)artition,  and  that  in  case  the  commis- 
sioners should  be  of  opinion  that  partition  could  not  be  made 
without  great  prejudice*,  they  should  so  reix)rt.  No  opinion 
of  the  Court  of  Ap])eals  in  the  case  is  extant.  The  ortler  for 
sale  was  not  reversed  for  irregularity,  although  it  was  subject 
to  the  same  objec^tions,  in  all  resix^cts,  as  the  onier  of  reference 
in  this  cause,  but,  as  appears  by  the  dwrec,  (1  McCaHer  486,) 
l)ecause  the  court  were  "  not  satisfial  by  the  proofs,"  that  the 
prqperty  could  not  be  partitione<l  without  great  prejudice. 
The  answering  defendants  will  be  heard  on  the  merits  of  the 
niiister's  report,  on  exceptions  thereto. 


Tkrhunk  r^.  Taylor  and  others. 

1.  A  mortgage  free  from  umiry  in  its  inception,  is  not  affected  by  a  s»ub- 
ficquent  agreement  to  forbear  suit  in  consideration  of  the  payment  of 
illegal  interest. 

2.  Interest  paid  in  excess  of  the  legal  rate,  under  agreement  for  its  pay- 
ment, in  consideration  of  forbearance  to  sue,  will  be  credited  on  the 
amount  due  on  the  mortgage. 

3.  Complainant's  title,  stated  in  the  bill,  not  being  complete,  he  wan 
permitted,  at  the  hearing,  to  amend  his  bill  by  setting  up  his  title  proved 
in  the  cause,  to  the  mortgage,  as  administrator ;  his  title,  though  questioned 
on  the  hearing,  not  being  ([uestioned  by  the  answer. 


Bill   to   foreclose*.      On   final   hearing   on   pleadings   and 
proofs. 

Mr,  J,  C\  PauUaony  for  complainant. 

Mr,  Z,  31,  Ward,  for  Nathaniel  Taylor. 
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The  Chancellor. 

The  defendant,  Taylor,  allies,  in  his  answer,  the  payment 
by  him  to  the  complainant  of  usurious  interest  on  the  com- 
plainant's mortgage,  pursuant  to  an  agreement  between  them, 
by  which,  in  consideration  of  such  payment,  the  complainant 
agreed  ^vith  him  to  forbear  bringing  suit  on  the  mortgage. 
The  mortgage  was  given  by  the  defendant  to  William  and 
Alfred  Stoutenborough,  by  whom  it  was  assigned  to  the  com- 
plainant's  sister,   who   died   intestate,   and   the  complainant 
became    her   administrator.      The  complainant,  in   his   bill, 
which  is  filed  in  his  individual  right,  and  not  in  the  repre- 
^•ntative  capacity  of  administrator  of  his  sister,  claims  to  be 
the  owner  of  the  mortgage,  by  verbal  assignments  from  the 
jK'rsons  who,  besides  himself,  were  entitled  to  dLstributive  shares 
of  his  sister's  estate.     The  agreement  set  up  in  the  answer  Ls 
stated   to  have  been  made  with  the  complainant.     It  is  not 
alleged  that  the  mortgage  was  usurious  in  its  inception.     The 
?ul>j?equent  agreement  to  forbear  suit,  in  consideration  of  the 
pavnient    of  illegal  interest,  would  not  aftect  the  mortgage. 
Doiinington  v.  Meeker ,  3  Stockt.  362.     Any  interest  which 
might    have  been  paid  in  excess  of  the  legal  rate,  under  an 
a^rr^^^^^^^t    f^^  ^'^^  payment  thereof,  in  consideration  of  for- 
Irii ranee  to  sue,  would  be  credited  to  the  defendant  on  the 
amount  of  the  money  due  on  the  mortgage.     Niyhtingale  v. 
Meginnis,  5  IVoawi  461 ;  Trmdell  v.  Joiies,  8  C.  E,  Green  121 ; 
•S.  C\,  on  appeal,  lb,  554.   The  proof,  however,  docs  not  satisfy 
nie  that  the  agreement  set  up  in  the  answer  was  made.     On 
the  other  hand,  the  weight  of  the  evidence  is,  that  the  trifling 
<unii?  paid  by  Taylor  to  the  complainant,  were  gratuities  paid 
in  con.-?ideration  of  dilatoriness  in  paying  the  interest. 

The  objection  is  made  on  behalf  of  Taylor,  that  the  com- 
plainant has  not  proved  his  title  to  the  mortgage.  The 
answer,  however,  does  not  question  the  c*omplainant's  title. 
The  complainant  does  not  show  a  complete  title  to  the  mort- 
gage^ by  his  bill.  He  does  not  state  that  it  was  assigned  to 
him  by  all  the  persons  who,  besides  himself,  were  entitled  to 
di^tril>utive  shares,  but  only  by  some  of  them,  and  such  is 

Vol*.    XII*  F 


?2  ilASD^  ry  «  HJLNCERY. 

th«r  pn»r.  H-r  hit  fC'  ^  rviieni*  ht?  lecrers  of  adnuDistra- 
rii'Q.  h«'W-.^v^r.  act  I  h.»r  will  hi*:  p»rrmitKd  to  amend  his  bill  bv 
-s^trincr  '^p  Ii>  rItI-=  :•>  :htr  ni'>rtj:aire.  as  aiiministratory  and 
wbrn  ho  rhiili  hiivr  -H-  AdrQiiel  his  bLU.  he  will  be  entitled  to 
a  ile^petr  t'.«r  rh»^  print-ipal  and  inttrtrft  *:•(  his  mortgage^  wittv 


BlVKELEW    rx.   SnEDEKER. 

1.  A  CcKUc:  in  ciMxnioa  Ls  nx  chiTpjable  lo  lii*  co-tenant  for  the  latter** 
.«hare  oc  the  rencdl  r:ii-i^  oi  the  pr«aiL>«8w  which  ar«  eqoallj  open  to  an^. 
mar  be  occupied  br  both. 

2.  A  tenant  in  common  who  cnlcirates  the  land  and  receives  the  entix'^ 
proceeds*  is  ch;irB:eable  to  his  co-tenan:  il>r  his  share  of  the  profits. 


Bill  for  pcirtition  and  ucwanr.     Oa  exceptions  to  master 
n?p  »rt  of  atvouut. 

J/r.  2).  i?.  Boo*t\  for  exLvptiiuis. 

The  Chancellor, 

The  bill  states  that  from  on  or  about  the  1st  day  of  Apri 
1869,  up  to  the  time  of  filing  the  bill,  the  defendant  had  sol^^ 
porsession  of  the  pn^perty,  and  liad  received  all  the  rents— ^ 
i.^ues  and  profits  thereof,  and  had  neglected  and  refused  tC^ 
account  to  the  complainant  for  her  share,  and  had  appro-^-^ 
priated  all  of  them  to  her  own  exclusive  use,  and  it  piays 
account  and  payment  accordingly.  The  answer  denies  tha. 
the  defendant  had  had  possession  of  the  part  of  the  dwelling-  - — ' 
house,  which,  by  the  agreement  of  the  parties,  (who  are  sisters  D 
had  been  set  apart  for  the  occupation  of  the  complainant^  bi»-^ 
alleges  that,  on  the  other  hand,  it  had  been  anoccopied  and  5»^ 
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tlie  disposal  of  the  latter  ever  since  she  left  the  premises.     It 
denies,  also,  that  the  defendant  had  sole  possession  of  the  land 
prior  to  August,  1874,  but  admits  that  since  that  time  she  has 
kd  such  possession,  and  states  that  she  has,  since  then,  culti- 
vated the  property,  or  so  much  thereof  as  was  capable  of 
cultivation,  and  haa  received   the  rents,  issues  and  profits 
thereof.     It  alleges  that  such  sole  possession  was  with  the 
consent  of  the  complainant,  and  that  the  defendant  cultivated 
the  land  for  the  common  use  and  benefit  of  the  complainant 
and  defendant,  and  that  in  cultivating  the  property  and  pay- 
ing taxes,  and  for  repairs  and  improvements,  the  latter  has 
!?pent  large  sums  of  her  own  money  as  well  as  that  which  was 
received  by  her  from  the  products  of  the  farm,  for  which  she 
should  be  credited,  and  has  been  put  to  great  trouble,  for 
vhich  she  ought  to  be  compensated.     The  defendant  denies 
any  indebtedness  to  the  complainant  for  the  use  of  the  prop- 
erty, and  claims  that,  on  the  other  hand,  she  should  be  paid 
for  superintending  and   conducting   the   cultivation  of  the 
premises  since  April  1st,  1869,  from  which  time  to  the  time 
of  filing  the  bill,  she  claims  to  have  had  full  charge  of  the 
cultivation  of  the  property  for  herself  and  the  complainant. 
Under  the  reference  ordered  to  take  the  account,  the  master 
has  reported  that  there  is  due  to  the  complainant  from  the 
defendant  $189.     He  has  charged  the  latter  with  $35  a  year, 
as  the  complainant's  share  of  the  rents  and  profits.     The  de- 
fendant has  excepted  to  the  report.     I  am  of  opinion  that  the 
charge  is  excessive.     The  defendant  is  not  chargeable  with 
rent  for  the  half  of  the  house.     The  complainant  left  the 
pfemises  of  her  own  accord,  and  there  Ls  no  evidence  of  any 
exclosion  of  her  by  the  defendant  from  any  part  of  the  prop- 
erty.   On  the  contrary,  the  evidence  is,  that  the  complainant 
voluntarily  left  the  premises  on  account  of  some  disagreement 
Jwtween  her  and  the  defendant,  but  there  is  no  evidence  as  to 
4e  cause  of  her  departure.     The  defendant  is  only  chargeable 
*i4  the  rents,  issues  or  profits  of  the  land,  because  she  culti- 
lied  the  land  and  received  the  benefit  of  its  entire  product. 
He  annual  value  fixed  bv  the  master  included  the  value  of 
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ii.tiTxr?*  £x*!:?inic»  •.  Imuoer. 


th-  i?f>*-.  T  'Jiy-  -iT-c:  •:  "x^  sji^-'slI  rvctil  \-:i!ae  of  the 
':rLLj{.z:^.  L'.  ]r:fc<:.  zi."  -iloLr*  c  >  Tift-^-rr.  The  detVndant 
'i-  *l\\  >  ''ii-r-*'-  "v-.-::!  z«  Ti«:«>-  t:  zik*<,  rkia  •■«>r4ialf  of  the 
r±-T  >c*-t-   . '!*-»-    c -I.-  !:iz«:   •un-'^irr-i '^  "^r-^ia-it:  1><>8-     In 

i-j;'-     V  :>    •  c_-.  -ijni.-:  F-i  i  -.t-r^  c  ""^t^-  -ukivaied  it  that. 
j-'sz      T-    :•  r-r-iiLz:  ini*.  :">  ■•-c?:£:    c  iai:'  --t  :be  pn:iduct^s^ 
• :  'r-r.:  ;■  -i'.     »  -i*  'i-'i.  :  ••  '^'  j-t^r.  "••-  ^rbar^vJ  with  th^^ 
vi".:-      :     .:>-.:jj-:vr     :  zi>:    :•?•  •::vt*.  ^birrvrr  ihi-y  wer*^ 
>i-  -;.  •:'•:  '-iv^    r-llz  :z  tit  jz-i-^tiz:  :\^  ti>r  nLirl  pnrvha>^^t 
'-  ..-7  i:i»:  :•::    c  :ir  'i^ctirrir.  izfi  :"■*■  :bt-  rvjiairv  to  tin 
'tim.     I  *.:i:  ::.  c  i'- !-    :*     in'r-rT.-'rr.   :r».-ci  :hr  rxnik-nce  wlrx^ii 
•^  ^i.l    ♦.  :r--:  :r  '.*t  --i--.  :      •:  i-sTir^W  :o  :he  t.vmpkiiiisinr, 
A-  ::-  .^r-^i'.:    :  :r-  >..••  •::.:.      I  >v:?»:^  rfii>  ikx  nn^re  beca usst? 
I  -a^  •-: -i  ''.*-■  ^li :  :    -:«j.>  trr*^:    l::iiirt:i:>  :hr  iP.Hible  and  ex— 
:*-r-*»     •:'  i  z--^-  -j.  ••   ;::.     I  '-a-z-  c  vi'y.:i<,  however,  that  xh^^ 
'"  'I r--^ ^    :'::.-    :  t^r:  i -  -  -.v i !  I  "•  ♦.  ►  n^ r  »I.h. i.  *rby  iht  rxjireseion  ow 
:..-:  ■.  :* -v-  .  :'  ::>     /.  --.r:  x-  :••  :h^   j^rliMpSes  on  which  the 
i*-"^   :-.:  -:.    :M  '-.r  rL.k-.i:.  ::-  irrlv-.  a:  a  sirtiai*ti»rv  and  inex- 

m 

T:  -  rlr^:  j.:.-i  ::.:ri  -.  x-n  ::•■■^^  arv  a:y»wt*l.  The  second, 
■^:.:  r.  ^-  <i.-?-/»i  -r.  ::.-  n:  ::-;i'.".'  -A-t^r.-.v  of  inttrv^st  to  the  defend- 
inr.  :i  rtivrLrn:^  :.:>;.!-.  '-v  h-.r.  a::\i  wi:h  which  Ae  is  credited, 
:•  r.  :  j^V.-w-.^i,  : ■  r  ::>    r^-j.^-::  rJut:  the  niaster  allowed  no 

i    •->  A-'.]  :;.•:  *•  :iw:ir»U»i  :•'  v::h»r  |<iny  on  the  exceptions. 


\\'.*.ii\%  AKiiV  KxK*  rT«»i>  rrf.  Di'N'^TER  and  others. 

Wf.rfi-  a  '.-^zs'.-.-r  .nicfc^i  L:*  rxec'j:>r*  :o  par.  as  h»  soo'*  deftdi,  to  the 
*.T.,l-ir*.ti  jf  £.>  -*/r..  i:  :hv  la;ttr  -h.^uld  Uare  anv  chitdren,  m  ram  of 
ayjU0:r,  iLe  *x*<ytryr»  were  i^nlered  to  invtst  ihe  niao«T,  and  to  pay  the 
inTJ!:ns^  drjiiiif  tht  life  of  the  «oo.  to  the  re^idiarr  legatees. 
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Bill  for  construction  of  will. 

Mr,  J.  V,  Voorhees  and  Messrs.  Bartine  (S;  Davis,  for  coni- 
plainantB. 

The  Chanceli>or. 

The  will  of  Oliver  Woodward,  deceased,  after  directing 
paymeat  of  the  testator's  debts  and  funeral  expenses,  gives  to 
his  widow,  household  and  kitchen  furniture  to  the  value  of 
$200,  and  the  interest  of  ^3000  of  his  personal  proi)erty, 
dnring  her  widowhood.     It  then  proceeils  as  follows : 

"And  afiter  the  decease  of  said  Phebe,  my  beloved  wife, 
tbe  aforesaid  amount  of  $3000  to  return  to  my  estate,  aud  be 
^aally  divided  among  my  lawful  heirs,  as  I  sliall  order. 

"I  do  will  and  order  that  my  real  estate  be  sold  at  the 
sliest  and  most  convenient  time,  at  public  sale ;  the  said  time 
Dot  to  exceed  two  years  from  the  time  of  my  decrease,  and 
that  the  proceeds  of  my  real  estate,  with  the  remainder  of  my 
{wi^nal  property,  be  divided  and  apportioned  among  my 
children,  grandchildren,  and  heirs,  as  I  shall  further  order. 

"Idoonler,  will  and  bequeath,  as  a  lega(*y  to  my  eldest 

««,  Austin  Woodward,  the  interest  accruing  from  $7(K),  to  l)e 

paid  to  said  Austin  semi-annually,  during  his  natural  life,  by 

my  executors ;  the  $700  to  be  taken  from  my  estate  for  said 

parpjse  and  intent,  and  to  be  held  by  my  said  executors ;  and 

after  decease  of  said  Austin  Woodward,  the   said  amount, 

^700,  to  return  to  my  estate,  and  be  ecjually  divided,  and  paid 

to  my  la>\^ul  heirs.    I  further  bequeath  all  my  wearing  apparel 

to  said  AiLstin  Woodward. 

''  If  my  son,  Austin  Woodward,  should  die,  leaving  lawful 
isKue,  then  it  is  my  will  that  such  heir  or  heirs  shall  Ik?  paid 
to  them  the  said  sum  of  $700,  and  the  additional  sum  of  $800, 
to  be  jjaid  out  as  directed  in  this  my  last  will  and  t<»stament. 
"  And  I  do  order  and  will  that  all  moneys  returning  to  my 
estate^  occasioned  by  death  or  other  delinquencies,  at  future 
tune  after  my  decease,  shall  be  proportioned  and  paid  to  my 
Jawfal  heirs,  with  the  exception  of  said  Austin  W(X)dward ; 
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the  understanding  Ixnng  that  said  Austin  Woodward  has  rz 
eeive^l  out  of  luy  estate,  at  sundry  times,  wish,  notes,  bone 
and  suffieient  in  amount  to  an  ecjuivalent  of  his  share  of  lu 
estate.  I  order  and  will  that  my  executors  pay  to  Sarah,  wi 
of  Austin  Woixlward,  $100,  as  a  legacy,  to  be  taken  froi 
my  estate,  and  to  be  paid  to  Sarah  two  months  after  a: 
decease,  or  earlier,  if  convenient  for  my  executors  so  to  do. 

"  I  will  and  becjueath  to  my  son,  Theodore  Wood  wan 
?500,  independent  of  his  equal  share  of  the  proceeds  of  n 
estate.  I  will  and  l>equeath  to  my  son,  Abraham  B.  Wor 
ward,  #500,  as  a  legiicy,  independent  of  his  equal  share  of  1 
proceeds  of  my  estate,  provideil  that  he  return  home  witk 
two  years  after  my  decease ;  his  absence  being  of  a  charac^ 
to  supi>ose  him  dead,  I  therefore  order  that  if  no  intelligei 
of  him  is  obtained  before  the  expiration  of  said  term — t 
years — it  shall  not  be  obligatory  on  the  executors  to  hold  1 
amount  of  his  share  of  my  estate  for  him,  but  to  make 
equal  distribution,  and  to  pay  to  each  heir  their  proportio 
the  executors  not  held  responsible  in  case  of  his  (said  Ab> 
ham  B.  Woodward's)  return. 

"  I  will  and  bequeath  to  my  daughter  Elizabeth  E.,  \^ 
of  Francis  A.  Drake,  as  a  legacy,  $800 ;  the  said  Elizafcn 
to  receive  the  interest  accruing  from  said  amount,  semi-am 
ally  durmg  her  natural  life ;  my  executors  to  invest  the  & 
S800  in  or  on  good  and  sufficient  security ;  the  said  $800 
be  exclusively  indej)endent  of  the  indebtedness  due  me  fr« 
the  estate  of  Amedee  Sanders,  now  deceased,  for  whieJ 
hold  lx)nds  against  said  estate,  now  held,  by  will  of  Ame< 
Sanders,  by  my  daughter  Elizabeth  E.,  now  wife  of  FraU 
A.  Drake ;  the  said  $800,  after  the  decease  of  Elizabeth,  to 
equally  divided  among  her  children  that  she  now  has  or  on 
hereafter  have,  share  and  share  alike ;  but  in  case  of  deceJ 
of  said  Elizabeth  and  all  her  children,  the  said  princi[)al  si 
of  $800  to  return  to  my  estate  and  be  equally  divided  amo 
my  lawful  heirs  that  be  surviving. 

"  I  will  and  bequeath  my  daughter  Ann  Augasta,  wife 
John  B.  Dunster,  as  a  legacy,  $1500,  independent  of   I 
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i'iare  of  proceeds  of  my  estate ;  the  said  Ann  Augusta  to 

«o]d  the  amount  of  the  proportion  of  my  estate  in  trust  for 

ber  children  during  their  minority,  and  pay  or  cause  to  be 

paid  to  each  and  all  their  share  and  amount  held  by  her,  as 

^hey,  the  children,  arrive  at  age ;  said  Ann  Augusta  to  receive 

the  interest  accruing  from  the  principal  held  by  her  in  trust 

for  her  children;    in  case  of  death  of  any  of  said  children 

during  their  minority,  the  share  or  portion   of  said  child 

deceased  to  be  divided  among  the  remaining  children;  but 

in  case  of  all  the  children  of  Ann  Augusta  Dunster  decease, 

then  the  said  amount  to  be  retained  and  held  by  said  Ann 

Augusta  for  her  use  and  benefit  during  her  natural  life,  and 

at  her  decease  to  return  to  my  estate  and  be  equally  divided 

aniong  my  surviving  heirs. 

**  I  will  and  bequeath  to  my  daughter  Mary  Jane,  wife  of 

Jacob  G.  Ballentine,  as  a  legacy,  ^1500,  independent  of  her 

^Juu^  of  proceeds  of  my  estate ;  the  said  Mary  Jane  to  hold 

^he  amount  of  her  proportion  of  my  estate  in  trast  for  her 

^'hildren,  during  their  minority,  and  to  pay  or  cause  to  pay  to 

^54c?h  and  all  their  share  and  amount  held  by  her,  as  they,  the 

^'liildren,  arrive  at  age ;  said  Mary  Jane  to  receive  the  interest 

^^XTuing  from  the  principal  held  by  her  in   trust  for  her 

^"Hildren ;   in  case  of   the  decease  of  any  of  said  children 

^^iring  their  minority,  the  share  of  said  child  deceased  to  be 

^^iiially  divided  among  the  remaining  children  of  said  Mary 

^^ne  Ballentine ;  the  said  amount  to  be  retained  and  held  by 

'^^id  Mary  Jane  for  her  use  and   benefit  during  her  natural 

*  *fe,  and  at  her  decease  to  return  to  my  estate  and  be  equally 

Winded  among  my  surviving  heirs. 

"  I  further  will  to  each  of  my  grandchildren,  Oliver  Wood- 
^^ard  Sanders,  son  of  my  daughter,  Elizabeth  Drake,  and 
^^live  Dunster,  son  of  my  daughter,  Ann  Augusta  Dunster, 
i  *2o0  each,  to  be  paid  to  their  representatives  as  soon  as  con- 
I  lenient  after  my  decease,  providing  they  are  minors. 
K  "I  will  and  direct  that  my  executors  erect  a  head-stone  for 
V    Myself  and  wife,  not  to  exceed  $100  for  each  head-stone. 

m 


88  CASES  IN  CHANCERY. 

Woodward's  Executors  r.  Dunster. 

"  I  will  and  order  mv  executors  to  have  or  to  cause  to  ha 
all  my  will  faithfully  carried  out ;  the  understanding  l)eii 
that  the  legacies  given  to  the  several  heirs  is  to  niake  i 
equivalent  with  each  of  my  children,  and  receive  each  : 
equal  portion  of  my  estate,  independent  of  the  legacies  to 
taken  from  the  proceeds  of  my  estate,  real  and  personal." 

The  testator  did  not  die  intestate  of  any  part  of  his  esta 
He  directs  that  his  real  estate  be  converted  into  money,  a 
that  the  proc^eeds  thereof  and  the  residue  of  his  persoi 
property  remaining  after  paying  his  tlehts  and  funeral  c 
penses,  and  taking  out  a  specific  legacy  of  the  value  of  S2( 
to  his  widow,  and  the  sum  of  $3000  to  be  invested,  that  ? 
may  have  the  interest  of  it,  "  be  divided  and  apportioi: 
among"  his  "children,  grandchildren,  and  heirs,  as" 
"shall  further  order."  He  also  provides  that  all  mon^ 
"  returning  to  his  estate  "  shall  be  "  proportioned  and  p: 
to  "  his  "  lawful  heirs,"  with  the  exception  of  his  son  AusI 
who,  he  says,  has  received  his  full  share  of  the  estate  alrea< 
Near  the  close  of  the  will,  he  declares  it  to  be  his  "  unci 
standing"  that  the  legacies  of  specified  sums  given  to 
children,  are  to  make  them  equal  with  each  other  in  tli 
participation  in  his  estate,  and  that  each  of  them  is  to  rece 
an  equal  portion  of  his  estate,  in  addition  to  their  legacies. 

Austin  is  excluded  from  participation  in  the  estate  beyc 
the  specific  gift  of  wearing  apparel  and  the  gift  of  the  intei 
of  $700  for  life.     The  rest  of  the  children  (except  Abrahi 
who  has  not  been  heard  from  since  1862,)  are  entitle<l  to 
equal  division  of  the  residue  of  the  estate  which  will  ren» 
after  deducting  the  debts  and  funeral  and  testamentary 
penses,  the  specific  legacies,  the  legacies  of  specified  sum."r- 
money,  and  the  slims  to  be  invested  for  the  benefit  of 
widow  and  Austin  respectively,  and  $800  to  be  held  until 
be  ascertained  whether  the  latter  shall  die  without  law* 
issue  or  not.      They  will  be  entitled  to  an  equal   divi.^ 
among  them,  also,  of  the  $3000  on  the  death  of  the  wide 
and  of  the  $700  and  $800  on  the  death  of  Austin  with< 
leaving  lawful  issue.     The  executors  should  invest  the  $8C 
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and  if  Austin  leave  lawful  issue  at  his  death,  such  issue  will 
be  entitled  to  the  principal.  The  interest,  in  the  meantime,. 
^ill  belong  to  those  entitled  to  the  residue  of  the  estate.  2 
^fer  on  Legacies  1306.  The  question  was  raised  on  the 
hearing,  whether  the  testator\s  daughter,  Elizabeth  E.  Drake, 
to  whom  the  interest  of  $800  is  given  for  life,  and  as  to 
whose  participation  in  the  residue  no  particular  mention  is 
made,  is  entitled  to  such  participation.  The  testator's  inten- 
tion is  to  be  drawn  from  the  will.  There  is  nothing  in  it  to 
exclude  Mrs.  Drake  from  participation  in  the  residue.  The 
testator's  declaration  of  his  intention,  near  the  close  of  the 
^11,  that  his  children  are  each  to  receive  an  equal  portion  of 
Ws  estate,  over  and  above  the  legacies,  applies  to  her.  When 
the  testator  intended  to  exclude  Austin  from  a  participation 
in  the  residue,  he  did  so  in  express  and  unequivocal  terms. 
There  is  no  language  in  the  will  expressive  of  an  intention  to- 
exclude  Mrs.  Drake. 


RuDDEROw's  Executrix  vs.  Xiei.d  and  wife. 

•^  power  to  »ell  all  or  any  portion  of  testator's  residuary  real  estate,  at 
.  *  ^retion  of  his  executors,  held  not  to  be  affected  as  to  a  share  thereof, 
^  ^derige  of  that  share,  the  testator  having  evidently  intended  that  the 
^^*«  shonld  be  subject  to  the  power. 


-Bill  for  sj)ecific  performance.     On  final  hejiring  on  bill  and 
^^^er.  . 

-Vr.  W,  P,  Douglass,  for  complainant. 

J/r.  Peter  BervUey,  for  defendants. 

The  Chancelix)r. 

The  will  of  John  Rudderow,  deceased,  dated  March  6th,. 
*^7,  contains  the  following  gifts  and  directions :     "  First.  I 
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•give  and  devise  unto  my  son,  Edward  S.  Rudderow,  tl 
•dwelling-house,  and  lot  of  land  and  premises  wherein  he  nc 
Tesides,  situate  on  the  easterly  side  of  Grove  street,  in  Jers- 
City,  in  the  county  of  Hudson  aforesaid,  and  now  known  1 
rthe  street  number  one  hundred  and  forty  (140),  and  being  t" 
house  and  premises  next  north  of  and  adjoining  the  house  ai 
3)remises  situate  on  the  northeasterly  corner  of  Grove  ai 
York  streets,  in  Jersey  City  aforesaid,  to  have  and  to  he 
the  same  unto  him,  his  heirs  and  assigns,  to  his  and  their  o^ 
proper  use,  benefit  and  behoof,  forever. 

"  Second.  I  order  and  direct  all  my  just  debts  and  expen? 
1o  be  fully  paid  and  satisfied,  as  soon  as  conveniently  can 
after  my  decease. 

"Third.  All  the  rest  and  residue  of  my  estate,  real  and  p€ 
sonal,  I  dispose  of  as  follows,  viz.:  The  equal  one-thii 
part  thereof  I  give,  devise  and  bequeath  unto  my  belove 
wife,  Ann  B.  D.  Rudderow,  to  have  and  to  hold  the  san: 
unto  her  own  proper  use,  benefit  and  behoof,  for  and  durin 
the  term  of  her  natural  life,  in  lieu  of  her  dower  in  my  estati 
The  other  two  equal  third  parts  thereof,  and,  also,  the  remaii 
der  of  the  former  third  thereof,  after  the  termination  of  m 
said  wife's  interest  therein,  I  divide  into  five  equal  shares,  ai 
one  of  said  shares  I  give,  devise  and  bequeath  unto  my  sa; 
son,  Edward  S.  Rudderow,  in  addition  to  the  said  dwellinj 
Jiouse,  and  lot  of  land  and  premises  hereinbefore  devised 
him,  to  have  and  to  hold  the  sjime  unto  him,  his  heirs,  execi 
tors,  administrators  and  assigns,  to  his  and  their  own  prop 
luse,  benefit  and  behoof  forever;  and  the  four  other  shar 
thereof,  I  give,  devise  and  bequeath  unto  my  executrix  ai 
executors  hereinafter  named,  and  to  the  survivors  and  sun 
vor  of  them,  in  trust,  nevertheless,  to  collect  and  receive  tl 
rents,  issues  and  profits  of  the  real  estate,  and  the  interest  ar 
income  of  the  personal  estate,  and  to  pay  over  the  same  un 
my  four  daughters,  viz. :  Emma  Louisa,  Catharine  Am 
Geraldine  Hull,  and  Fanny  Fowler,  in  equal  proportioi 
share  and  share  alike,  during  the  term  of  their  natural  liv 
respectively ;  and  in  case  of  the  death  of  either  of  my 
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Aiughters,  leaving  lawful  ifssue  her  then  surviving,  to  pay 
over  and  convey  the  share  so  held  in  trust  for  said  daughter 
^>  dying,  in  both  the  principal  and  income  thereof,  to  such 
t«uew surviving;  and  in  case  of  the  death  of  either  of  my  said 
Jaughters  without  leaving  lawful  Lssue  of  her  then  surviving, 
to  pay  over  and  convey  the  share  so  held  in  trust  for  said 
slaughter  so  dying,  in  both  the  principal  and  income  thereof, 
to  her  brother,  my  son,  the  said  Edward  S.  Rudderow,  and  to 
Wsfi^iers,  my  said  daughters,  then  living,  and  to  the  lawful 
i>!?ue  of  any  such  sister  Avho  may  have  died  l)efore  her  leaving 
la^^ful  issue,  such  issue  to  take  its  mother's  share  therein. 

"  Fourth.    I  give  full  power  and  authority  to  my  executrix 
and  executors  hereinafter  named,  and  to  the  survivors  and 
^univor  of  them,  at  any  time  in  their  discretion,  to  grant,  sell 
and  convey  my  real  estate,  and  any  part  or  portion  thereof, 
except  the  said  dwelling-house,  and  lot  of  land,  and  premises 
nonibered  one  hundred  and  forty.  Grove  street,  hereinbefore 
devL^  to  my  said  son,  Edward  S.  Rudderow,  and  to  execute 
^«<1  deliver  good  and  sufficient  deeds  of  conveyance  for  the 
^wiie  in  fee  simple,  and  to  receive  the  purchase  money  and 
^ve  receipts  for  the  same ;  and  the  purchaser  or  purchasers 
^hereof  having  paid,  or  secured  to  be  paid  the  said  purchase 
^*oney,  shall  not  be  held  responsible  for  the  proper  applica- 
tion thereof;  and  I  do  order  and  direct  my  said  executrix  and 
^Xecutors  to  invest  so  much  of  the  said  purchase  money  as 
^Kall  be  derived  from  the  shares  of  my  said  wife  and  daughters 
^*x  said  real  estate  so  sold,  and,  also,  in  their  shares  of  my  per- 
**^^>nal  estate,  in  good  and  sufficient  securities  on  bond  or  mort- 
H^,  or  otherwise,  at  their  discretion,  and  to  pay  over  the 
interest  and  income  thereof,  and,  also,  the  principal  thereof, 
^'hether  derived  from  real  or  jxirsonal  estate,  as  is  herein  above 
Mentioned;  and  I  also  hereby  authorise  and   empower   my 
^  executrix  and  executors,  and  the  survivors  and  survivor 
of  them,  in  their  discretion,  to  pay  over  to  my  sjiid  daughters 
L     «ny  part  of  the  principal  from  which  the  income  herein  above 
I     *ppTopriated  to  my  said  daughters  Ls  derived,  anything  here- 
m    >abefoTe  contained  to  the  contrary  notwithstiuiding,  if  they, 
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my  said  executrix  and  executors,  or  the  survivors  or  survi 
of  them,  shall  think  proper  so  to  do/' 

In  1874,  the  will  \va.s  proved  by  Ann  Rudderow, 
widow,  and  Edward  S.  Rudderow,  the  son  of  the  testa 
The  latter  died  in  January,  1875,  without  having  alienee 
encumbered  in  any  way  his  interest  in  the  residue  of 
father's  estate.  The  defendant,  Margaret  Nield,  on  or  al 
the  1st  of  April,  1875,  purchased  of  the  complainant, . 
Rudderow,  as  surviving  executrix  of  the  will,  a  lot  of  lan< 
Hudson  county,  which  constituted  part  of  the  residue  of 
estate,  and  an  agreement  in  writing  l)etween  the  latter  and 
defendants  was  made  accordingly.  The  bill  is  fileil  to  con 
specific  j)erformance  of  that  agreement,  and  the  questior 
whether  the  surviving  executrix  has  power  to  c*onvey  the  ' 
to  the  interest  given  by  the  will  to  Edward  S.  Rudderow 
the  land  which  Is  jmrt  of  the  residue.  The  defendants'  cc 
sel  insists  that  because  the  debts  have  been  paid  out  of 
jxjrsonal  estate,  and  there  is,  therefore,  no  occtision  for  recoi 
to  a  sale  of  real  estate  on  that  account,  the  jx)wer  of  sah 
the  will  is  at  an  end,  so  far  as  the  interest  given  to  Edwar 
concerned. 

The  power  of  sale  was  not  given  with  reference  to  the  j 
ment  of  the  debts,  but  with  reference  to  the  investment  oi 
much  of  the  residue  as  was  real  estate.  The  testator  evidei 
intended  tliat  the  share  of  Edward  should  be  subject  to  ' 
power.  This  is  shown  by  the  language  of  the  power,  wl 
includes  in  terms  all  the  testator's  real  estate,  with  the  sii 
exception  of  the  house  and  lot  specifically  devised  to  Edw 
It  is  evidenced  by  that  exception  itself  alsOj  which,  notw 
standing  Edward's  interest  in  the  residue,  is  confined  to 
land  si)ecifi(?illy  given  to  him ;  and  it  is  further  shown  by 
express  and  distinct  provision  made  for  the  investment  of 
shares  of  the  widow  and  daughters,  out  of  the  procecnL 
such  real  estate  as  might  be  sold  pursuant  to  the  jxiwer, 
the  consequent  separation  of  those  shares  therefrom,  i 
therefore,  from  Edward's  share  thereof,  which  woukl 
derived  from  the  sale  of  his  interest.     Edward's  mtere?*i 
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the  real  estate  comprised  in  the  residue,  was  held  by  him  in 
his  lifetime,  and  since  his  death,  has  been  held  by  his  widow 
ami  children,  subject  to  the  power  of  sale.  1  Eedfield  on 
nm,  451 ;  Bacot  v.  Wdmore,  2  C.  E.  Green  250;  Wet- 
mn  V.  mdrner,  6  C.  E.  Green  242. 

The  defendant,  Margaret,  will  be  decreed  to  perform  her 
wntrart  specifically. 


Wii^Kixs  V8.  Kirkbride  and  others. 

!•  A  forecloeture  suit  is  not  a  proper  proceeding  in  which  to  litigate  the 
"ghtsofa  party  claiming  title  to  the  mortgaged  premises  in  hostility  to 

^e  mortgagor. 

-•  Remainder-men  who  have  not  joined  in  a  mortgage  in  fee,  made  by 
"Jclife  teDant,  are  neither  necessary  nor  proper  parlies  to  a  foreclosure  suit 
^■n  the  mortgage. 

^-  A  decree  in  a  foreclosure  suit,  where  the  prayer  of  the  bill  is  that  the 

iiiongsgor  and  holders  of  encumbrances  subsequent  to  the  complainant's 

fliortgage,  may  be  foreclosed  of  all  equity  of  redemption  in  the  mortgaged 

P'^miges,  will  not  bind  parties  who  have  not  joined  in  the  mortgage,  hold- 

%  etates  in  remainder  created  prior  to  the  mortgage. 

"^  Remainder-men,  in  such  case,  will  not  be  barred  by  estoppel,  although 
^*  mortgage  sought  to  be  foreclosed  assumes  to  convey  an  estate  in  fee, 
*'id  they  knew  it,  and  were  aware  of  the  foreclosure  proceedings. 


lill  to  foreclose.     On  petition  of  Ella  C.  Stoy  and  others, 
^-^  ^  admitted  as  parties  defendant  to  the  suit. 

J/i*.  C.  E.  Hendrichon  and  3Ir.  A.  Brotvnin//,  for  i^eti- 

-Ifr.  John  C.  Ten  Eyck  and  3fr,  P.  L.  Voorhees,  for  com- 
iWt. 
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The  Chan'cellor. 

The  bill  in  this  cause  was  filed  for  foreclosure  and  sale 
premises  in  Burlington  county^  mortgaged  to  the  complainar 
assignor  by  Phineas  Kirkbride.  The  mortgage  is,  by 
terms,  in  fee.  The  premises  are  said  in  the  bill  to  be 
same  which  were  conveyed  to  the  mortgagor  by  Robert 
Kirkbride  and  his  wife.  Besides  the  complainant's  mortg;; 
there  are  other  subsequent  encumbrances  (mortgages  and  jn' 
ments)  on  the  projx^rty.  The  prayer  for  relief  is  in  the  u^^ 
form.  The  parties  defendant  to  the  bill  are  the  mortga; 
and  the  holders  of  encumbrances  subsequent  to  that  of 
complainant.  The  petitioners  are  children  of  Robert 
Kirkbride.  They  apply  to  be  made  parties  defendant,  on  t 
ground  that  they  have  an  interest  in  the  mortgaged  premis 
They  allege  that,  as  to  part  of  the  property,  Robert  W.  Kir 
bride,  their  father,  never  had  more  tlian  a  life  estate  there! 
and  that  they  have,  and,  prior  to  the  making  of  the  complai 
ant's  mortgage,  had,  and  ever  since  have  had,  and  still  lia^ 
a  vested  remainder  in  fee  therein;  and  that,^as  to  the  re 
they  have  had  for  the  same  time,  and  still  have,  a  continge 
remainder  in  fee  therein.  It  appears  that  the  premises  w( 
the  property  of  their  grandfather,  the  father  of  Robert  ^ 
Kirkbride,  and  that  by  the  will  of  the  former,  part  of  1 
property  was  devLsed  to  their  father  for  life,  with  remaim 
in  fee  to  them,  and  the  rest  to  Phineas  Kirkbride,  who 
their  brother,  with  a  contingent  remainder  in  fee  to  them ;  a 
and  that  their  father  and  brother  ignored  the  will,  (whi 
though  lodged  in  the  surrogate's  office  soon  after  the  death 
the  testator,  was  not  proved  until  after  the  commencement 
this  suit,)  and,  the  former  claiming  the  mortgaged  premi 
by  descent,  conveyed  them  to  Phineas  by  his  deed  in  i 
The  petitioners  seek  to  be  made  parties  for  the  purpose 
setting  up  and  litigating  their  title  to  the  remainders  abo 
mentioned,  as  against  the  encumbrances  mentioned  in  the  b 
It  is  not  necessary  for  their  protection  that  they  should 
admitted.  As  the  case  stands,  no  right  of  theirs  can  be  afiec 
by  the  decree.     Nor  would  they  be  proper  parties.     "  So 
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a?  mere  legal  rights  are  concerned,"  says  Chancellor  Walworth, 
in  Eagk  Fire  Ins.  Co.  v.  Lent,  6  Paige  635,  "  on  a  bill  of 
foreclosure,  the  only  proper  parties  are  the  mortgagor  and 
mortgagee,  and  those  who  have  acquired  rights  or  interests 
nnder  them  subsequent  to  the  mortgage ;  and  the  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgage,  a  party  defendant 
for  the  purpose  of  trying  the  validity  of  his  adverse  claim  of 
title  in  this  court."     See  also  Holcomb  v.  Holcomb,  2  Barb.  S.. 
C.  R  20;   Qyming  v.  Smith,  6  N.  F.  82 ;   Lee  v.  Parker,  43. 
Barb.  611 ;  Lyman  v.  Little,  15  Verm*  676 ;   3Iole  v.  Smith, 
Jacob  490 ;  Tasker  v.  SmaU,  3  M.  &  C.  63.      Prior  encum- 
brancers are  made  parties  in  order  that  their  claims  may  be 
paid  out  of  the  proceeds  of  the  sale.     A  foreclosure  suit  is  not 
a  proper  proceeding  in  which  to  litigate  the  rights  of  a  party 
olaiming  title  to  the  mortgaged  premises  in  hostility  to  the 
mortgagor.     Ijewis  v.  Smith,  9  N.    Y.  602,  514 ;    Bogey  v. 
>hk,  4  Jcmes'  Eq.  174 ;  Jones  v.  St.  John,  4  Sandf.  C.  R.  208. 
The  petitioners^  counsel,  however,  contend  that  should  the 
petitioners,  now  that  they  have  notice  of  the  pendency  of  this 
^ttit,  and  of  the  fact  that  the  complainant's  mortgage  assumes 
to  convey  an  estate  in  fee,  fail  to  set  up  and  litigate  their  title 
in  this  suit,  they  will  be  liable  to  be  held  to  be  estopped  from 
setting  it  up  hereafter,  on  the  ground  of  acquiescence.     There 
i^no  occasion  for  such  apprehension.     As  before  remarked, 
the  decree  will  not  bind  them..    The  bill  prays  that  the  de- 
fendants, the  mortgagor  and  holders  of  encumbrances  subse- 
quent to  the  complainant's  mortgage,  may  be  foreclosed  of  all 
e<iuity  of  redemption  in  the  mortgaged  premises.     Its  object 
Js  the  extinguishment  of  the  equitable  title  of  the  defendants. 
The  title  (rf  the  petitioners  cannot  be  affected  by  the  decree  or 
^  sale  under  it,  for  they  are  neither  parties  nor  privies  to 
the  suit,  nor  will  their  rights  have  been  litigated  or  in  any 
^y  called  in  question.     In  Wade  v.  MiUer,  3  Vroom  296,  it 
^  held  that  a  decree  in  a  foreclosure  suit  to  which  a  widow 
^  a  party  on  other  grounds  than  that  of  her  claim  to  dower 
la  the  niortg^ged  premises,  would  not  cut  off  her  dower  whicL 
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was  paramount  to  the  lien  of  the  mortgage,  although  she  was 
a  party  to  the  suit ;  the  bill  making  no  allusion  to  her  claim 
of  (lower.     See  also,  to  the  same  eifect,  IjCiois  v.  Smith,  ubi 
»upra.      In  Munday  v.  Vailj  5  Vroovi  418,  which  was  an 
action  of  ejectment,  the  court  compared  a  decree  in  equity, 
which  was  relied  on  by  the  defendant  in  his  defence,  and 
on  which  his  defence  depended,  with  the  issue  in  the  suit 
in  which  it  was  entered,  and  finding  that  part  of  it  (the  part 
on  which  the  defendant's  title  depended)  was  outside  of  the 
issue,  held  it  to  be  a  nullity,  so  far  as  that  part  of  it  was  con- 
cerned, although  the  plaintiif  was  a  jmrty  defendant  to  tlvo 
suit  in  equity. 

The  petition  will  be  dismissed,  with  costs. 


V 


Alpaugh  vs,  Robersox  and  others. 

1.  The  cancellation  or  destruction  of  a  deed  by  consent  of  parties,  w-^  ^^ 
not  divest  the  grantee  of  an  estate  thereby  granted  to  him  and  vested  -^''^ 
him  by  virtue  thereof,  and  re-vest  it  in  the  grantor ;  and  this  is  equi- 
true  as  to  a  deed  made  under  the  "  act  to  secure  to  creditors  an  equal  an^ 
just  division  of  the  estates  of  debtors  who  convey  to  assignees  for  the  ben^^^ 
fit  of  creditors/'  as  to  any  other. 

2.  By  a  conveyance  made  under  that  act,  the  real  and  personal  estate 
the  assignor  passes  to  the  assignee  and  continues  in  him,  notwithstandiDi 
the  destruction  of  the  deed. 

3.  The  execution  of  such  a  conveyance  is  the  creation  of  a  trust  whicfa^^ 
exists,  notwithstanding  the  destruction  of  the  instrument,  and  which  the^^ 
Court  of  Chancery  will  establish  and  execute. 

4.  Upon  a  renunciation  by  the  assignee  of  his  trust,  under  such  a  convey-"^^ 
ance,  application  should  be  made  to  the  Court  of  Chancery  to  appoint  a.^ 
trustee  in  his  stead. 

5.  Where,  after  the  destruction  of  a  conveyance  made  under  the  act  "  tO' 
secure  to  creditors  an  equal  and  just  division,''  &c.,  the  grantor  made  an 
assignment  to  other  assignees,  such  assignees  were  enjoined. 

6.  In  such  a  case,  declared,  that  if  consent  be  given,  the  trust  ander  the 
original  assignment  will  be  established  by  decree  of  the  court,  and  m  new 
trustee  or  trustees  appointed  under  it;  otherwise,  a  reoeiver  will  be 
appointed. 
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Jiill  to  establish  a  tnist  under  a  canceled  deed  of  assign- 
iieut  for  the  benefit  of  creditors.     Motion  for  injunction. 

J/r.  /.  T.  Bird,  for  motion. 

J//-.  J.  N,  VoorheeSy  contra. 

The  Chanceij.or. 

The   bill   states   that    Andrew   Roberson,  of    Hunterdon 
county,  being  largely  indebted  to  the  complainant  and  others, 
\>\\  the  6th  of  April,  1876,  assigned,  for  the  benefit  of  his 
creditors,  to  Gabriel  H.  Slater,  of  that  county,  by  deed  duly 
executed,  acknowledged  and  delivered,  all  his  estate,  real  and 
\>ersonal,  in  pursuance  of  and  in  accordance  with  the  provi- 
?ioiis  of  the  act  "  to  secure  to  creditors  an  equal  and  just  divi- 
sion of  the  estates  of  debtors  who  convey  to  assignees  for  the 
^Huefit  of  creditors  ; "  that  the  deed  was,  after  its  execution, 
1^'ft  with  a  gentleman  who  w  as  attorney  for  both  the  assignor 
and  assignee ;  that  Slater,  before  the  execution  of  the  deed, 
'igreed  with  Roberson  that  he  would  accept  it,  and  would  exc- 
'Ute  the  trust  which,  by  law,  would  devolve  upon  him  in  the 
I'Muises ;  and  it  also  alleges,  that  after  the  execution  of  the 
^W,  he  stated  tliat  he  had  been  appointed  assignee.  The  bill 
^'irther  states  that  about  two  davs  after  the  execution  and 
Jflivcn^  of  the  deed.  Slater  being  unable  to  give  the  security 
^{uired  by  the  act,  the  deed  was,  by  consent  of  Roberson  and 
'slater,  destroyed,  and  the  former  executed  and  delivered  a 
^'^w  deed  of  the  same  character  and  in  accordance  with  the 
I'rovisions  of  the  act,  to  Moses  K.  Everitt  and  Peter  S.  Kug- 
'^r,  who  accepted  it,  and  having  given  bond  according  to  law, 
entered  upon  the  discharge  of  their  duties  as  assignees  under 
it.   The  bill  charges  that  no  title  passed  by  this  latter  deed, 
^'Ul  that  the  title  to  the  real  and  personal  estate  of  the  assignor 
^lill  remains  in  Slater,  and  it  prays  that  the  deed  to  Slater 
3nd  the  trust  thereby  created,  may  be  established,  and  that  a 
tnistee  or  trustees  may  be  appointed  to  execute  the  trust.     It 
pfavs  an  injunction  against  Everitt  and  Kugler,  and  for  the 
Vol.  XII.  a 
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appointment  of  a  receiver.  The  counsel  of  the  assignor  ai  n 
of  Messrs.  Everitt  and  Kugler,  on  the  argument  of  tl^^ 
motion,  admitted  the  truth  of  the  facts  stated  in  the  bill. 

The  cancellation  of  a  deed  by  consent  of  parties,  will  ik.     < 
divest  the  grantee  of  an  estate  thereby  granted  to  him  a^^ 
vested  in  him  by  virtue  thereof,  and  re-vest  it  in  the  grant<^  :»• 
and  this  is  equally  true  as  to  a  deed  made  under  the  cmx.* 
referred  to,  as  it  is  as  to  one  having  no  reference  to  it.  The  tL-€:J< 
to  the  real  and  personal  estate  of  the  assignor,  passed  to  Sla-:t«r 
by  the  deed  to  him,  and  still  remains  in  him.     Moreover,  "tlie 
execution  of  the  deed  to  Slater  was  the  creation  of  a  trust, 
which,  notwithstanding   the  destruction  of  that  instrumeut, 
still  exists,  and  which  this  court  will  establish  and  exectit^- 
ScuU  V.  Beeves,  2  Green's  C.  R.  85 ;  S.  C,  Id.  131 ;  Read  \r- 
Robinson,  6  Watts  &  Serg,  332 ;  Seal  v.  Diiffy,  4  Barr  27^  - 
On  Slater's  renunciation  of  the  trust,  application  should  har^ 
been  made  to  this  court  to  appoint  a  trustee  or  trustees  in  hL^ 
stead.   ScvM  v.  Reeves,  supra;  Burrill  on  Assignments  282. 

The  injunction  will  be  granted,  and  unless  consent  is  give^-^ 
to  the  making  of  a  decree  establishing  the  trust  under  the  deec^ 
to  Slater,  and  the  appointment  of  a  trustee  or  trustees  under  if  ^ 
a  receiver  will  be  appointed. 


The  Washington  Building  and  Loan  Association  r^ 

Beaghen  and  others. 

A  mortgagee  of  land,  holding  an  assignment  of  stock  as  collateral  to  hi* 
mortgage,  released  the  latter,  with  actual  notice  of  the  existence  of  a  subse* 
quent  mortgage  on  the  land  ;  heldy  that  the  prior  mortgage  waa,  so  far  as 
the  right  of  the  subsequent  one  was  concerned,  satisfied  to  the  extent  of  the 
value  of  the  stock. 


On  final  hearing  on  pleadings  and  proo&» 
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J//".  0,  Jeffen/y  for  complainants. 

-Vr.  G.  A.  Allen,  for  the  administrators  of  Mary  A.  Aller. 

J/r.  /.  Vlietj  for  Creveling,  Spangenberg  and  Cook. 

The  Chancellor. 

This  is  a  suit  for  the  foreclosure  and  sale  of  mortgaged  prem- 
ie in  Warren  county.  There  are  numerous  mortgages  on  the 
property.  Of  these,  the  first  was  given  to  the  complainants,  by 
>^hom  it  is  now  held.     The  next  two  are  dated  on  the  same 
4iy;  one  of  them  was  given  to  Spangenberg  and  Creveling, 
and  the  other  to  the  complainants,  and  they  are  still  held  by 
those  to  whom  they  were  given.     The  fourth  was  given  to 
Joseph  B.  Cornish  and  Benjamin  C.  Osbom,  by  whom  it  was 
assigned  to  Oscar  Jeffery,  who  assigned  it  to  the  complainants, 
^ho  now  hold  it..    The  fifth  was  given  to  Mary  A.  Aller, 
(now  deceased,)  by  whose  administrators  it  is  now  held.     The 
sixth  was  given  to  Adam  W.  Creveling,  the  seventh  to  the 
«>mplainants,  and  the  eighth  to  Creveling,  Sjiangenberg  and 
Cook,  and  the  mortgagees  still  hold  them.     There  are  other 
mortgages  upon  the  property,  but  they  are  not  involved  in  or 
affected  by  the  questions  in  this  suit.  When  the  complainants' 
Sm  mortgage  was  given,  the  mortgagor,  Beaghen,  who  was 
the  owner  of  certain  shares  of  the  ciipital  stock  of  the  com- 
plainants, assigned  to  them  eight  of  those  shares  as  collateral 
j^^curity  for  the  payment  of  the  mortgage.   After  their  secxjnd 
mortgage  was  given,  they  held  them  in  like  manner  as  collat- 
eral to  that  mortgage  also.     After  the  filing  of  the  bill  in  this 
(tmse,  Creveling  and  Spangenberg  requested  Beaghen  to  assign 
those  shares  to  them,  and  he  did  so  in  consideration  of  the 
payment  by  them  to  him  of  ^12.80,  their  acceptance  of  an 
order  upon  themselves  in  his  favor  for  goods  to  the  amount  of 
|100,  the  payment  of  the  dues  and  fines  in  arrear  on  the  stock, 
1121.66,  and  their  agreement  to  credit  the  balance  of  the  price 
opon  their  mortgage  above  referred  to  as  the  eighth.     The 
price  agreed  upon  between  them  and  him  for  the  stock  was 
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$782.88.     The  amount  credited  on  the  mortgage,  therefore, 
in  resiKKl  of  the  st(X'k,  was  $548.42.     After  this  transfer  had 
been  made,  the  Ix^ard   of  directors  of  the  complainants,  as 
apiK^irs  by  their  resoUition  in  their  book  of  minutes,  consented 
to  it  on  condition  that  Crevelingand  Spangenberg  should  exe- 
cute a  lH)nd  (to  Ik?  securcnl  by  mortgage)  to  the  complainant^, 
to  pay    all  the  mortgages  which  the   latter   held,  made  by 
Beaghen,  with  all  arrears  of  interest,  and  also  all  fines  due 
them  from  him.  Crcveling  and  Spangenlx^rg  acconlingly  gave 
to  the  complainants  their  bond  in  the  |K?nalty  of  $3200,  and 
condition(»d  that  they  should  well  and  truly  pay  to  the  com- 
plainants the  principal,  SI  600,  of  all  the  bonds  and  mortgages 
given  by  R^ighen,  held  by  the  complainants,  with  all  arrears 
of  inter(»st.     The  condition  is  prefaced  with  the  statement  tliiit 
the  complainants,  at  the  date  of  the  bond,  held  four  bonds 
and  mortgag<^  given  by  Beaghen,  amounting  in  all  to  tlie  sum 
of  $1(>00,  for  which  sum,  with  arrears  of  interest,  they  had 
then  begun  suit ;  and  that  he  had  assigned  all  his  interest  in 
their  capital  stock  to  Creveling  and  Spangenberg.    It  appears, 
by  the  testimony,  that  this  bond  was  given  (and  it  was  so 
understo(Kl  by  the  parties  to  it)  tus  security  that  the  mortgaged 
premises  shouhl,  on  side  under  foreclosure,  bring  the  amount 
of  the  complainants'  mortgagees.     By  a  by-law  of  the  com- 
plainants,  in  force  when  the  consent  to  the  transfer  of  the  stock 
to  Creveling  and  Spangenberg  was  given,  it  was  provided  that  z 
no  share  should  be  transf(Tred  while  any  fine  or  any  due  o 
any  kind  against   the  owner  thereof   remained  unpaid,  no 
until  the  transferree  should  have  assumed  all  the  obligations  oft"* 
the  original  stoi'kholder  to  the  company.     Mary  A.  Aller'fis  * 
administrators  insist  that  the  complainants  in  thus  relinquish- ^c: 
ing  their  claim  ui)on  the  stock,  beaime  bound  in  equity,  ai#B 
l)etwei*n  them  and  the  holders  of  the  Allcr  mortgage,  to  allow^^ 
and  (Tedit  on  those  of  the  complainants'  mortgages  which  ai^  . 
I)rior  to  that  mortgage,  the  amount  of  the  value  of  the  stoc-;^:^* 
at  the  time  when  the  consent  to  the  transfer  was  given.    T 
stock  was  pledged  to  the  complainants  for  the  payment  *- 
their  mortgage  debts.     At  the  time  of  consenting  to  the 
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fer,  they  had  actual  notice  of  the  A  Her  mortgage,  and  the 
holders  of  that  mortgage  had  an  equity  to  require  tliem  to 
have  recourse  for  the  payment  of  their  first  and  second  mort- 
gages to  the  stock,  a  fund  on  which  the  Aller  mortgage  was 
not  a  lien,  before  looking  to  the  mortgaged  land.     Herbert  v. 
3/ecA.  Build,  and  Loan  Assoc.,  2  C.  E,  Green  497.     With 
knowledge  of  the  equitable  rights  of  the  holders  of  that  mort- 
gage in  the  premises,  they  relinquished  their  crlaim  upon  the 
stock  as  security  for  the  payment  of  their  mortgage  debts. 
That  they  then  had  actual  notice  of  the  Aller  mortgage  is 
shown  by  the  testimony,  and  indeed,  it  is  not  denied.  Besides, 
both  Creveling  and  Spangenberg  were  directors  of  the  asso- 
ciation, and  were  present  at  the  meeting  at  which  the  resolu- 
tion of  consent  was  passed,  and  voted  in  favor  of  it,  and  as 
before  remarked,  the  relinquishment  took  place  after  the  bill 
in  this  cause  was  filed.     As  against  the  Aller  mortgage,  the 
«)niplainant8'  first  and  second  mortgages  must  be  held  to  have 
l*en  paid  to  the  extent  of  the  value  of  the  stock  at  the  time 
of  relinquishment. 

The  mortgage  to  Cornish  and  Osborn  was,  as  before  stated, 

4e  fourth  mortgage  upon  the  premises.     When  it  was  near 

^ts  maturity,  Beaghen,  who  then  had  two  shares  of  the  stock 

^f  the  association  in  addition  to  the  eight  above  mentioned, 

'^ttght  a  loan  from  the  association  upon   those  two  shares, 

^ich  were  then  unpledged.  It  was  awarded  to  him  on  terms 

^hit  its  re-payment  should  be  secured  by  the  transfer  of  the 

^'ornfeh  and  Osborn  mortgage,  in   order  to  pay  which  he 

'lesired  the  loan,  and  should  execute  a  bond  and  mortgage  to 

*fce  complainants  on  the  mortgaged  premises,  and  assign  to 

^m  the  two  shares  of  stoc^k  as  further  security.     Those  of 

^  defendants  who  are  holders  of  mortgages  executed  prior 

^<>  the  making  of  that  loan,  insist  that  as  the  loan  was  obtained 

L       ^  order  to  enable  Beaghen  to  pay  the  amount  of  that  mort- 

h       Pge  to  the  holder  thereof,  and  part  of  the  money  was  used 

B      for  that  purpose,  the  mortgage  was  paid  oif,  and  therefore 

H     ^ht  not  to  be  set  up  as  a  valid  and  subsisting  encumbrance. 

m    It^  clearly  part  of  the  terms  on  which  the  loan  was  made. 
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that  that  mortgage,  wliich  was  then  held  by  Mr.  Jeffery, 
should  be  assigned  to  the  complainants  as  security  for  it.  This 
appears  by  the  resolution  of  the  board  granting  the  loan,  and 
it  is  evident  that  Beaghen  so  understood  the  matter.  The 
complainants  are  entitled  to  the  benefit  of  the  security  of  that 
mortgage  acc'ordingly. 


The  Cairo  and  Fulton  Railroad  Company  vs,  Tixrs 

AND   SC'UDDER. 

1.  £k|uit7  will  relieve  a  party  against  a  judgment  at  law  when  it9  justice 
can  be  impeached  by  facts,  or  on  grounds,  of  which  the  party  seeking  it* 
aid  could  not  have  availed  himself  at  law,  or  of  which  he  was  prevented 
from  availing  himself  by  fraud  or  accident,  or  the  act  of  the  opfKMite  partj 
unmixed  with  any  fraud  or  negligence  on  his  part. 

2.  If  new  testimony  be  relied  on  as  a  ground  for  equitable  interference 
with  the  judgment,  and  such  testimony  could,  with  proper  care  and  dili- 
gence, have  been  procured  in  time  to  have  been  available  at  law,  it  cannot 
be  available  in  this  court  as  the  ground  for  such  equitable  interference. 

3.  Nor  will  equity  interfere  when  the  facts,  though  discovered  since  the 
trial,  might  have  been  established  at  the  trial  upon  cross-examination. 

4.  It  will  not  suffice  to  show  that  injustice  has  been  done  by  the  judg- 
ment against  which  relief  is  sought,  but  it  must  appear  that  this  result  was 
not  caused  by  any  inattention  or  negligence  on  the  part  of  the  person 
aggrieved,  and  he  must  show  a  clear  case  of  diligence  to  entitle  him  to  an 
injunction. 


Bill  for  relief  against  judgment  at  law.  Motion  to  dissolve 
injunction,  on  bill  and  answer,  and  affidavits  annexed  thereto 
resiKXJtively. 

Mr,  Joseph  C,  Potts  and  3L\  Cortlamlt  Parker j  for  the 
motion. 

Mr.  T.  N.  McCatie)*,  contra. 
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The  Chancellor. 

The  bill  is  filed  to  restrain  the  defendants,  Titus  andScudder, 
from  proceeding,  by  suit  in  Missouri,  to  recover  the  unpaid 
balance  of  the  amount  of  a  judgment  recovered  in  the  Supreme 
('ourt  of  this  state,  in  their  favor,  against  the  complainants, 
The  Cairo  and  Fulton  Railroad  Company,  for  $17,750,  besides 
ccjcsts.     The  company  have  paid  on  account  of  the  judgment, 
^9669.35,  which,  they  allege,  is  a  far  larger  sum  than  is  due 
to  Titus  and  Scudder  on  the  transaction  upon  which  the  judg- 
ment was  founded.     Their  claim  for  relief  is  based  on  the 
allegation  that  since  the  recovery  of  the  judgment,  they  have 
<li?<»overed  evidence  of  which  thev  and  their  attorney  and 
<:*ounsel  were  entirely  ignorant  at  the  time  of  the  trial,  and 
jiiibfiequently  thereto,  and  until  after  the  entry  of  final  judg- 
ment, and  until  within  a  few  days  before  the  filing  of  the  bill, 
A\'hich  would  have  been  most  material  to  their  defence,  and 
^vould  at  least  have  prevented  a  judgment  against  them  for 
more  than  $5000,  and  interest  thereon  from  1868,  and  costs 
of  suit.     The  action  at  law  arose  out  of  a  transaction  which 
trwjk  place  between  Columbus  B.  Guthrie  and  Titus  and  Scud- 
<ler,  in  the  year  just  mentioned,  in  which,  as  the  latter  allege, 
Outhrie,  as  agent  for  the  company,  sold  to  them  for  the  con- 
>iideration  of  $5000,  paid  by  them  to  him,  twenty-five  of  the 
interest-bearing  bonds  of  $1000  each,  which  were  to  be  issued 
thereafter  by  the  company  to  Guthrie,  under  a  contract  entered 
into  by  Guthrie  and  Joseph  C.  Potts  with  them,  for  the  con- 
>truetion   of  the   company's   railroad.     Payment   under  the 
<h>iitract  was  to  be  made  in  bonds  of  the  company.     The  con- 
tract was  then  subsisting.     Dr,  Guthrie,  in  pursuance  of  the 
«ale  of  the  twenty-five  bonds  to  Titus  and  Scudder,  obtained 
from  the  then  president  of  the  company  his  official  acceptance 
of  two  orders^,  one  for  fifteen,  and  the  other  for  ten  of  the 
liond^,  which  were  therein  declared  to  be  delivenible  out  of 
the  bonds  to  which  Guthrie,  (between  whom  and  Mr.  Potts 
£ome  arrangement  for  division  of  the  bonds,  or  some  part  of 
them^  deliverable  under  the  contract,  had  been  made,)  would 
be  entitled  umder  that  contract.     The  suit  at  law  was  b^un 
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on  the  28th  of  November,  1871.     Jurisdiction  of  the  com|>an\ 
was  obtained  by  their  appearance  to  the  action,  in  pursuanc 
of  an  agreement  made  between  them  and  the  attorney  of  Titii 
and  Scudder,  whereby,  in  consideration  of  his  delivering  t 
them  certain  bonds  of  the  company  in  his  hands,  or  under  h 
control,  to  w  hich  they  laid  claim,  and  their  claim  to  w^hich 
was  not  disposed  to  question,  excrept  in  order  to  acquire  a  li 
thereon,  (which  it  was  supposed  he  could  do  by  attachmen 
to  secure  the  payment  of  Titus  and  Scudder's  claim  agaii^  ==?t 
the  company  for  damages  for  their  allegeii  refusal  to  deli^^  ^r 
the  twenty-five  lx)nds  mentioned  in  the  acceptances,  or  twenty'— 
five   other    gold-bearing  bonds,  which    Titus   and    ScudA<*r 
allegwl  they  had,  at  the  request  of  the  (X)mpany,  subsequent:!^' 
agreed  to  receive  instead  of  those  mentioned  in  the  acceptancr<?==>, 
the  company  agreed  to  api)ear  to  the  suit.     The  declaratioii, 
as  originally  filed,  was  expressly  based  on  the  acceptances,  a.ii<i 
on  them  alone.     It  was  subsequently  amended  by  the  addi- 
tion of  a  count,  declaring  on  the  liability  of  the  company     a3s^ 
upon  a  sale  of  the  Iwnds  by  them  to  Titus  and  Sc*udder.     T'l'ie^ 
issue  was  tried  before  Justice  Bedle,  without  a  jury,  a  jix^*^' 
having  been  waived  by  the  parties.     At  the  trial,  Dr.  Gutlxm— le^ 
was  sworn  as  a  w^itness  for  Titus  and  Scudder.     The  compi*  "■-'*>' 
resisted  the  claim  on  which  the  suit  was  brought,  on    t^^^ 
ground  that  the  acceptances  were  conditional,  and  that    t  i^^ 
contingency — that  Guthrie  should  be  entitled  to  the  bond^ 
on  which,  ac(X)rding  to  the  acceptances,  the  liability  depend ^^^y 
did  not  api)ear  to  have  happened ;  and  further,  that  as  to    '•^he 
liability,  as  upon  a  sale  of  the  bonds  to  Titas  and  Scuddex*        "X 
Guthrie,  as  agent  of  the  company,  there  w^as  no  sufficient  ^^  ^'^' 
dence  of  his  authority  to  bind  the  company  in  the  preiiii^^ 
The  finding  of  the  judge  was,  on  the  cx)ming  in  of  the  pos^ 
reviewed  on  a  motion  for  a  new  trial,  with  a  result  adven^^^^  ^^ 
the  company.     Titiis  and  Scudder  v.  Cairo  and  Futton  i?-       ^' 
Co,,  8  Vroom  98.     The  bill  states  that  since  the  entry  of      ^^^ 
final  judgment,  the  company  have  discovered  that  about       ™^ 
time  of  the  transaction  between  Guthrie  and  Titus  and  S^"**"". 
der,  in  which  the  liability  in  resi)ect  of  which,  the  suit  at   ^^^ 
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^  brought,  was  claimed  to  have  originated,  an  agreement  in 

^'ng  between  those  parties,  and  constituting  part  of  the 

'^'^osaction,  was  executed   by  Titus   and  Scudder  and  Dr. 

^Qthrie,  by  which  an  option  was  given  to  the  latter  to  redeem 

^^e  bonds  on  the  payment  of  $5000  and  interest ;  and  they 

^*iege  that  the  existence  of  that  agreement  was  not  known  to 

^**ein,  or  their  attorneys  or  counsel,  until  after  the  entry  of 

^*^e  judgment,  and  shortly  before  the  filing  of  the  bill  in  this 

^Ose.     They  insist  that  if  it  had  been  known  to  them,  or 

■^^ir  attorneys  or  counsel,  at  the  time  of  the  trial,  or  l)efore 

^^  entry  of  the  judgment,  they  could  have  availed  themselves 

f*  it  in  the  action  at  law ;  that  if  it  had  been  known  to  them 

t     the  time  of  the  trial,  they  could  have  introduced  it,  and  the 

^lict  of  it  would  have  been  at  least  to  have  discharged  them 

^•'Cim  all  liability  beyond  the  $5000  and  interest;  for,  that 

Rrreement  having  been  made  by  Guthrie  as  part  of  the  trans- 

crtfon  from  which  their  liability  was  claimed  to  have  arisen^ 

r"    he  were  hpld  to  have  been  their  agent  in  that  transaction,. 

t».^y  would  have  been  entitled  to  the  benefit  of  the  agreement 

redemption ;  and  if,  though  its  existence  was  not  known 

them  at  the  time  of  the  trial,  it  had  come  to  their  knowl- 

ge  in  time  to  have  enabled  them  to  have  availed  themselves 

it  on  their  application  for  a  new  trial,  they  could  have  ob- 

^^^■Joed  a  new  trial  on  the  strength  of  it.     Titus  and  Scudder 

t^^ve  answered  the  bill,  and  allege  in  their  answer  that  the 

LM.^«n8action  in  reference  to  the  bonds,  was  with  Guthrie  for  and 

^^  agent  of  the  company,  and  that  they  so  understood  the 

^"^^tter  at  the  time ;  that  the  existence  of  the  agreement  in 

^^cstion  was  not  remembered  by  them  at  the  time  of  the  trial,. 

'  *^  inquiry  was  made  of  them  on  the  subject  then,)  but  that 

"^-  Guthrie  did  remember  it,  and  would  have  testified  in 

^^6^  to  it  if  he  had  been  interrogated  on  the  subject ;  that 

^^  agreement  for  redemption,  alleged  in  the  bill,  did  not 

^^^  and  that  the  agreement  which  was  made  on  the  subject 

^  the  re-payment  by  Dr.  Guthrie  of  the  $5000,  with  interest,. 

I  ^  Qonnecfcion  with  non-delivery  of  the  bonds,  was  an  under- 

^•*ing  by  lum  to  repay  to  them  $6000  and  interest,  provided 
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the  bonds  should  not  be  delivered  to  them  in  one  year  fp 
the  1st  day  of  May,  1868,  which,  they  insist,  did  not  g 
him  a  right  to  redeem,  and,  if  it  did,  it  did  not  enure  to  1 
benefit  of  the  company.  They  also  insist  that  the  compa 
was  guilty  of  negligence  in  not  ascertaining  the  fact  of  i 
existence  of  the  agreement  before  or  at  the  trial,  or  in  time 
avail  themselves  of  it  on  the  motion  for  a  new  trial. 

Equity  will  relieve  a  party  against  a  judgment  at  law  wl 
its  justice  can  be  impeached  by  facts,  or  on  grounds,  of  whi 
the  party  seeking  its  aid  could  not  have  availed  himself 
law,  or  of  which  he  was  prevented  from  availing  himself 
fraud  or  accident,  or  the  act  of  the  opposite  party  unmix 
with  any  fraud  or  negligence  on  his  part ;  or,  as  it  is  stated 
Chief  Justice  Marshall,  in  Marine  Ins.  Co.  v.  Hodgson 
Oranch  335,  "  any  fact  which  clearly  proves  it  to  be  agaij 
conscience  to  execute  a  judgment,  and  of  which  the  injur 
party  could  not  have  availed  himself  in  a  court  of  law,  or 
which  he  might  have  availed  himself  at  law,  but  was  p 
vented  by  fraud  or  accident,  unmixed  with  any  fault  or  neg 
gence  in  himself  or  his  agent,  will  justify  an  application  tc 
Court  of  Chancery."  If  new  testimony  be  relied  upon  a$ 
ground  for  equitable  interference  with  the  judgment,  and  si 
testimony  could,  with  proper  care  and  diligence,  have  b( 
procured  in  time  to  have  been  available  at  law,  it  cannot 
available  in  this  court  as  the  ground  for  such  equitable  int 
ferenoe.  Glover  v.  Hedges,  Saxt.  113,  119.  It  will  i 
suffice  to  show  that  injustice  has  been  done  by  the  judgm< 
against  which  relief  is  sought,  but  it  must  appear  that  t 
result  was  not  caused  by  any  inattention  or  negligence  on  i 
part  of  the  person  aggrieved,  and  he  must  show  a  clear  c 
of  diligence  to  entitle  himself  to  an  injunction.  High  on  . 
junctions,  §  85 ;  BaJteman  v.  WiUoe,  1  Sch.  &  Lef.  204. 
Vaughn  v.  Johnson,  1  Stockt.  173,  Chancellor  William.* 
said :  "  As  a  general  rule  this  court  will  not  interfere  w 
a  judgment  of  a  court  of  law,  on  the  ground  that  a  witu 
was  mistaken  as  to  a  fact  on  which  the  defence  turned,  or  t 
he  swore  corruptly."     See  also  Smith  v.  Lovcry,  1  Johns. 
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A  320.  The  judgment  against  which  relief  is  sought  in  this 
(^iie,  does  not,  apart  from  the  question  as  to  the  right  to 
redeem,  appear  to  be  against  conscience,  either  as  to  the 
amount  of  damages  or  otherwise.  If,  as  Titus  and  Scudder 
allege,  and  as  appears  to  have  been  adjudged  in  the  suit  at 
law,  Dr.  Guthrie  was  the  agent  of  the  company  in  the  trans- 
aciioa  of  the  sale  of  the  bonds,  the  latter  have  no  rea.son  to 
(tjraplain  of  the  result  of  the  suit.  If  their  agent,  in  a  fair 
teiness  transaction,  sold  to  Titus  and  Scudder,  for  $5000, 
twenty-five  of  their  bonds,  not  yet  issued,  to  be  of  the  nomi- 
nal value  of  $1000  each,  no  ground  for  complaint  is  to  be 
found  in  the  fact  that,  by  the  transaction,  Titus  and  Scudder, 
if  permitted  to  collect  the  amount  of  the  judgment,  will  have 
^ped  a  large  profit.  Especially  is  this  the  case,  if,  as  api^ears 
ky  the  opinion  of  the  court  in  the  case  at  law,  the  company 
^ere  proved  to  have  promised,  after  the  bargain  had  been 
Jnade  and  the  acceptances  given,  to  deliver  to  Titus  and 
Scudder  gold-bearing  bonds  of  the  same  amount  in  considera- 
ti'»n  of  their  agreement  to  discharge  the  company  from  their 
•^ligation  to  issue  the  currency  bonds  mentioned  in  the  accep- 
tance?. 

It  ij*,  however,  as  before  stated,  insisted  by  the  company 

"'at,  conceding  that  Guthrie  was  their  agent  in  making  the 

^J^in,  they  are  entitled  to  the  benefit  of  the  agreement  for 

'^femption  made  by  him.      But  the  agreement,  (which  is  not 

'^t  out  in  the  bill,  but  is  set  out  in  the  words  of  the  instrument 

^n  the  answer,  and  verified  by  affidavit,)  does  not  give  to 

^  Guthrie  the  option  to  take  the  bonds  on  the  re-payment 

^  15000  and  interest,  in  ca^je  the  bonds  should  not  be  de- 

l^^red  m  one  year  from  May  1st,  1868.     Titus  and  Scudder 

^  Dot  agree  to  waive  delivery  on  the  re-payment  of  the 

W)0o,\rith  interest,  within  the  time  s|)ecified  in  the  provision, 

^  that  Dr.  Guthrie  should  have  the  right  to  take  the  bonds, 

;|  m  (ase  of  such  re-payment,  within  the  period  limited ;  but 

^  Jigreement  shows  a  sale  of  the  bonds  by  Dr.  Guthrie  to 

iitog  and  Scudder,  and  an  agreement  by  the  former  to  re-pay 

^  loOOO  and  interest,  in  case  the  bonds  should,  for  any 
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caiise,  not  be  delivered  within  the  time  limited.  The  agr 
ment  is  not  in  the  alternative,  to  deliver  the  bonds  or  re-jj 
the  money,  but  it  is  for  the  deliver}-  of  the  bonds,  \\*ith  pro^ 
sion  for  Titas  and  Scuddcr's  benefit,  that,  if  they  saw  fit 
claim  it,  they  might,  in  ease  the  bonds  should  not  be  deliven 
within  the  year  specified,  demand  a  re-payment  of  the 
money,  with  interest,  and  relinquish  their  claim  to  the  bond 
This  agreement  did  not  deprive  Titus  and  Scudder  of  tl: 
right  to  insist  on  delivery  of  the  bonds,  at  any  time  after  tl 
limited  period,  if  they  saw  fit  not  to  demand  re-payment  < 
the  S5000,  with  interest.  That  such  was  their  imderstandin 
of  the  agreement  apj)ears  from  the  fact  that,  after  the  exeei 
tion  of  the  agreement,  they  obtained  from  Mr.  Potts  a  writtc 
guarantee  that  the  bonds  would  be  issued.  The  constructic 
put  by  the  company  on  the  agreement  for  re-payment,  cann( 
prevail.  Its  effect  would  have  been  to  sec»ure  the  bonds  i 
Titus  and  Scudder,  if  issued  within  the  year,  and  there  wi 
no  value  in  them  beyond  the  amount  of  $5000  and  inter©?' 
and  in  case  there  was  any  such  value  beyond  that  amount, 
deprive  them  of  the  advantage  of  it,  and  secure  it  to  D 
Guthrie  or  the  company.  A  fair  and  just  constniction  of  tl 
agreement  would  give  to  them  the  right  to  the  bonds  abs* 
lutely,  if  issued  at  all,  and  whenever  issued,  with  an  optic 
on  their  part  to  look  to  Dr.  Guthrie  for  the  re-payment  of  tl 
consideration  money,  with  interest,  if  the  delivery  should  1 
delayed  beyond  the  period  fixed  in  that  behalf,  in  the  agre 
ment. 

The  company,  then,  if  their  right  to  the  benefit  of  tl 
agreement  were  conceded,  had,  in  this  view  of  the  matter,  t 
right  of  redemption.  The  transaction  was  not  a  mere  rnor 
gage.  The  evidence  of  the  agreement,  if  it  had  been  pP 
sented  at  the  trial,  could  not  have  availed  them.  But  thei 
is  another  pertinent  consideration  in  the  case.  The  evident 
might  have  been  had  upon  the  trial.  A  witness  placed  o 
the  stand  by  Titus  and  Scudder  was  ready  to  give  it,  an 
would  have  done  so  if  he  had  been  inquired  of  ooncerning  i 
It  appears,  from  the  affidavit  attached  to  the  bill,  that  he  ^ 
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<^\y  restrained  from  giving  it  without  inquiry,  by  his  views 
<»f  propriety  in  giving  his  testimony,  and  that  inasnmeh  as 
no  inquiry  on  the  subject  was  made  by  either  side,  he  sup- 
po^  that  the  fact  of  the  existence  of  the  agreement  for 
I^payment  was  not  material  to  the  issue,  and  therefore  did 
not  refer  to  it.     Inquiry  on  the  part  of  the  w>mpany,  who 
were  defending  on  tlie  ground  that  the  transaction  was  Dr. 
(lUthrie's  private  matter,  and  was  not  on  their  behalf  or 
acwont,  as   to   what    papers   were   executed  or   agreements 
niatle  between  the  parties,  was  rcjisonably  to  have  been  ex- 
pected, especially   in  view  of  the  fact  that  Mr.  Marquand, 
vhft,  jts  vice-president  of  the  cf)mpany,  signed  their  ap|)ear- 
^m  in  the  action,  says,  in  his  affidavit  attached  to  the  bill, 
that  he  understcKxl  from  the  attorney  of  Titus  and  Scudder, 
at  the  time  when  the  agreement  that  the  comi)any  should 
appear  to  the  suit,  was  made,  that  the  claim  of  Titus  and 
•Siidder  was  for  the  sum  of  SoOOO.     In  Taylor  v.  Sheppardy 
1  y.  <$•  C.  {Exe.)  271,  it  wa«  held  that  a  bill  in  equity  to  set 
a>kle  a  venlict,  was  not  siL^tainable  where  the  facts  on  which 
ttebill  wa*i  foundeil,  though  discovered  since  the  trial,  might 
WU»en  established  at  the  trial,   upon  cross-examination. 
'n  i^mth  v.  IjOtrry,  1  Jolm^.  C.  F.  320,  it  was  held   that  an 
'ojunctiou  would  not  Ik?  gninted  to  stay  pr(K*eedings  at  law  on 
a  judgment,  on  the  ground  that  the  defendant  at  law  was 
Pt^vented,  by  public  business,  from  making  due  preparations 
^'>Und  attending  at  the  trial,  and   that  the  plaintiff  had,  on 
toe  evidence  of  one  witness,  whom  he  had  suborned  to  swear 
^*^ly,  recovered  a  judgment   for  a  much   largiT  sum   in 
uiges  than  he  was  entitled  to,  and  that  the  Supreme  Court 
refased  to  grant  a  new  trial  in  the  cause.     In  that  case, 
(^liancellor  Kent  said:    "It   would  be   setting  a   i)recedent 
■^tet  ineouvenient  to  the  public,  for  this  court  to  interfere  in 
*<a^like  this,  of  the  alleged  perjury  of  a  witness  on  a  qucs- 
"<*  as  to  the  amount  of  damages,  and  to  provide  for  a  new 
^,  when  an  applicatien  for  a  new  trial  has  already  been 
™ed  at  law,  and  when  courts  of  law  exercise  a  most  liberal 
•w  equitable  discretion  on  tlie  subject  of  new  trials,  and 
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when  the  injury  complained  of  is,  in  a  great  degree,  to 
imputed  to  the  party's  own  want  of  preparation."  In  Fi 
V.  JaynCj  6  Johns,  C.  R.  479,  the  same  Chancellor  said:  ' 
is  the  settled  doctrine  of  this  court,  as  well  as  of  courts 
law,  that  a  party  is  not  entitled  to  relief  after  verdict,  uj 
testimony  which,  with  ordinary  care  and  diligence,  he  mi| 
have  produced  upon  the  trial  at  law.  It  would  be  establi 
ing  a  grievous  precedent,  and  one  of  great  public  inconve 
ence,  to  interfere  in  any  other  case  than  one  of  indispensa 
necessity  and  wholly  free  from  any  kind  of  negligence." 

It  is  further  to  be  remarked  that  the  judgment  in 
case  before  me  did  not  depend  on  the  liability  of  the  cc 
|>any  through  the  alleged  agency  of  Guthrie.  Conced 
that  the  latter  was  acting  merely  in  his  own  behalf,  and 
no  wise  represented  the  company  in  the  transaction  ^ 
Titus  and  Scudder,  and  that  the  acceptances  were  mei 
conditional,  and  that  there  was  no  evidence  that  the  com 
gency  had  happened,  the  Supreme  Court  held  the  comp 
liable,  by  reason  of  their  having,  with  knowledge  of 
rights  of  Titus  and  Scudder  in  the  premises,  agreed,  with 
their  consent,  to  a  rescission  of  the  contract  between  the  c< 
pany  and  Messrs.  Potts  and  Guthrie,  under  which  the  bo 
mentioned  in  the  acceptances  were  to  be  issued ;  and  also, 
the  ground  of  a  stipulation  on  the  part  of  the  company  \ 
Titus  and  Scudder,  to  deliver  to  them  gold-bearing  boi 
instead  of  the  twenty-five  bonds  mentioned  in  the  aca 
ances  (which  were  currency  bonds),  which  contract  was  l 
by  the  Supreme  Court  to  have  been  made  on  a  valid  \ 
HufBcient  consideration. 

The  injunction  must  be  dissolved,  with  costs. 


CoE  V8,  The  New  Jersey  Midland  Railway  Compa: 

1.  Equity  will,  as  a  matter  of  coarse,  and  without  any  agreement  to  I 
effect,  substitute,  in  thA  place  of  a  creditor,  a  person  who  advances  mo 
to  pay  the  debt  for  which  he  is  bound  as  surety. 
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2.  A  director  of  an  insolvent  railroad  company  is  entitled  to  reimburse- 
mentoutof  the  funds  in  the  hands  of  a  receiver,  for  advances  made  by 
iiimlosave  the  property  against  an  unquestionable  lien.  To  the  amount 
ofrach  advances,  his  claim  is  paramount  to  that  of  mortgagees  whose- 
eocQinbrauces  are  subordinate  to  the  lien. 

3.  A  person  who  pays  a  debt  of  a  railroad  company,  incurred  under 
coDtncts  of  purchase  for  rolling  stock,  which,  if  not  paid,  would  entail 
ierioQi  loss  and  embarrassment  to  the  company,  under  agreement  with  the 
compsDy  for  security  for  re-payment  by  subrogation  to  the  rights  of  the 
Teodon  under  the  contract,  is  entitled  to  be  subrogated  to  the  righta  of  the- 
Todon  to  the  amount  of  his  advances. 

i  That  the  whole  debt  has  not  been  paid,  under  the  contract,  is  no 
oijectioD  to  the  subrogation  of  the  party  making  such  payment.  Such  sub- 
rogation is  subject  to  the  rights  of  the  vendors  under  the  contract,  but  is 
nperior  to  any  claim  of  the  receivers  upon  the  property,  in  respect  to  pay- 
Bents  made  bv  them  under  the  same  contract. 


On  petition  for  subrogation. 

ilr.  John  Linn,  for  petitioner. 

Jfr.  Ashbd  G-reen  and  J/r.  B.   Willimnson,  for  the  com- 
plainant 


The  Chancellor. 

The  New  Jersey  Midland  Railway  Company  is  an  insol- 
^^nt  corporation.  Its  effects  are  in  the  hands  of  receivers, 
appointed  by  this  court  by  two  orders,  one  in  a  suit  in  iasol- 
^ency  and  the  other  in  a  suit  for  foreclosure  of  the  first  mort- 
?ige  on  its  property.  In  the  last  mentioned  suit,  Cornelius 
A.  Wortendyke  has  filed  a  petition  in  behalf  of  himself  and 
ftrtain  others,  who,  with  him,  before  the  proceedings  in. 
in^lvency,  advanced  money  upon  contracts  which  the  com- 
pany had  made  with  certain  vendors  of  locomotive  engines 
^  railroad  cars.  These  advances  were  made  to  enable  the 
^pany  to  meet  its  engagements  to  pay  installments  of  money 
*i  account  of  rent,  or,  as  it  may  more  accurately  be  termed, 
pwdttse  money  of  engines  and  cars  delivered  to  it  by  those 
''•dors  as  upon  lease,  but  on  agreement  that  on  the  payment 
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of  the  rent  in  full,  according  to  the  contract,  the  comj 
should  become  the  owner  of  the  demised  rolling  stot^k. 
agreement  provided,  also,  for  the  re-taking  of  the  property 
the  lessors  into  their  possession,  in  default  of  payraen 
rent.  There  was,  therefore,  a  consequent  liability  to  lost 
the  comjmny,  in  case  of  inability  to  meet  its  engageme 
The  petitioner  and  all  the  others,  except  four,  in  whose  be 
he  appears,  were  guanintors  of  the  company  on  the  contn 
and  all  those  by  whom  the  payments  were  made,  were,  at 
time  of  making  them,  directors  of  the  comiwny.  The  c 
plainant  claims  that  the  rolling  stock  is  (.^vered  by  his  m 
gage.  The  petitioner  prays  to  be  subrogated  to  the  righb 
the  lessors  for  the  payments.  All  jmrties  in  interest  I 
had  notice  of  this  application.  The  (»omplainant's  cou 
took  part  in  the  examination  of  the  witnesses  in  suppor 
the  petition,  and  on  the  hearing  of  the  order  to  show  a 
granted  on  the  petition,  op|K)sed  the  granting  of  the  n 
prayed  for.  Their  opposition  was,  however,  solely  ii|)on 
merits,  no  objection  being  made  to  the  form  of  the  proceedi 
but,  on  the  contrary,  they  expressed  a  willingness  that 
matter  should  be  disposed  of  on  the  petition  and  testim< 
The  payments  in  respect  of  which  subrogation  is  sou 
were  made  under  circumstances  which  entitle  those  by  wl 
they  were  made  to  substitution.  Some  of  those  persons  ^ 
sureties  for  the  payment  of  that  money,  and,  irrespectiv 
suretyship,  the  money  was  paid  by  all  of  them  at  the  req 
of  the  company,  and  on  the  understanding  that  they  woul< 
subrogated  to  the  rights  of  the  lessors  in  respect  thereto, 
is  proved  that  these  i)ayments  were  made  in  pursuance  an< 
jmrtial  execution  of  an  arrangement  by  which,  for  the  n 
of  the  company,  it  had  been  agree<l  that  a  rolling  stock  c 
pany  should  be  formed  by  the  persons  who  made  the  j 
ments,  and  that  the  rolling  stock  company  should  take 
assignment,  the  contnicts  of  the  railroad  company  for 
rolling  stock  which  the  latter  held  under  lease,  and  pro^ 
the  meaas  for  paying  the  rent.  The  railroad  company,  ut 
this  arrangement,  was  to  become  the  lessee  or  vendee  of 
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rolling  stock  eonij)any,  in  respe<'t  to  the  engines  and  ears,  on 
more  favomble  terms  than  those  of  the  contracts,  and  so  would 
hm  relief  fn)m  the  stringc^nt  terms  imposwl  by  the  contracts, 
aud  with  which,  in  its  then  embarrassed  condition,  it  was 
unable  to  comply,  and  a  non-compliance  with  which,  threatened 
^uch  :<erions  cons4X]uenc(»s.     At  the  time  when  these  payments 
^en-  made,  it  was  understoiKl  l)etween  the  railroad  company 
Jind  those  who  made  them,  that  thev  were  made  on  account  of 
the  rolling  stock  company,  which  had  b(H3n  incorporated,  but 
had  not  yet  l)een  formally  organized,  although  it  apjK^ars  to 
have  had  a  temporary-  organization.     Again,  those  who  made 
these  payments  were  directors  of  the  railroad  company.     As 
>uch,they  were  in  the  position  of  tnistei's,  and  they  are,  there- 
fore, apart  from  other  considerations  in  favor  of  substitution, 
«ititled  to   re-iniburs(»ment   out  of  the   trust   property   for 
advances  made  by   them  to  save  that   profXTty.     It  would 
n^festly  be  gross  injustice  to  give  to  the  mortgagees  or  other 
<T^itors  of  the  railroad  company,  the  lx?nefit  of  those  advances 
3t  the  expense  of  those  by  whom  they  were  made.     It  was 
^rpied  by  the  c»omj)lainant\s  counsel,  that  the  payments  under 
^^'HMdcration  must  l>e  regarded  as  voluntary',  and  that,  there- 
^'►re,  no  right  of  subnotion  can  be  gained  by  means  of  them. 
The  guarantors  wen*  in  no  sense  volunt(H?rs ;  and  as  to  the 
'^heis,  these  jjayments  were  indeed  made  to  relieve  the  rail- 
^•ad  company  and  were  made  directly  to  it,  but  they  were, 
^*?vertheless,  made  on  an  understanding  that  those  by  whom 
ih(v  were  made,  were  to  have  security  for  their  re-payment  by 
*ubrogation,  through  the  arrangement  by  which  the  rolling 
'^"^'k  company  was  to  have  an  assignment  of  the  contracts.  In 
fmne  V.  Hathaway,  3  Verm,  212,  it  was  held  that  if  a  j>er- 
^tiwho  has  agreed  with  a  debtor  to  advance  the  money  (to  be 
Tj.^  *<*turHl  by  mortgage  on  land)  to  discharge  a  debt  which  is 
'^^'^  by  encumbrance  on  thiit  land,  himself  i)ays  the  debt 
^1  ^ith  the  money  and  discharges  the  encumbrance,  he  is  not  to 
»t^|  *  ^garded  as  a  volunteer.     After  such  an  agreement  with 
"*  debtor,  he  will  not  be  coasidered  a  stranger  with  regard 
^Ae  deU  he  has  paid,  but  in  equitj-  may  l>e  entitlwl  to  the 

W.  XII.  H 


114  CASES  IN  CHANCERY, 


Yard  r.  Yard. 


benefit  of  the  security  which  he  has  satisfied  with  the  expe^ 
tion  of  receiving  a  new  mortgage  or  lien  on  tlie  land  for 
money  paid. 

In  view  of  the  resolutions  of  the  boartl  of  directors  of 
railroad  company  on  the  subject,  and  of  the  testimony  g: 
erally,  none  of  the  payments  in  question  can  be  held  to  h^ 
l)een  merely  voluntary  and  made  solely  on  the  faith  of 
credit  of  the  railroad  com})any.  As  to  the  guarantors,  tl 
claim  to  subrogation  does  not  depend  on  request  or  agreenic 
Equity  will,  as  a  matter  of  wurse,  and  without  any  agr 
ment  to  that  effect,  substitute  in  the  place  of  the  creditor 
})erson  who  advances  money  to  i>ay  the  debt  for  which  he 
l)ound  as  suretv. 

But  it  is  urged  that  no  subrogation  can  take  place  hei 
because  the  whole  debt  lias  not  yet  been  i)aid^  and  becaa- 
since  the  payments  in  question,  there  have  been  other  pa 
inents  made  under  the  same  contracts,  on  account  of  the  sai 
rolling  stock,  by  the  receivers.  The  subrogation  decreed  w 
be  subject  to  the  rights  of  the  lessors,  to  which  it  will  accoi 
ingly  be  postponed.  The  right  to  it  is  superior  to  any  cla 
of  the  receivers  upon  the  pro^x^rty  in  respect  to  paymei 
made  by  them,  for  they  represent  the  railrf^ad  company  or 
mortgagees  of  the  property. 


Yard's  Executor  and  another  vs.  Yard  and  othei-s. 

Conveyances  set  aside,  on  Ihe  ground  that  at  the  time  of  their  execut 
the  grantor  was  in  such  condition  as  to  subject  him  to  the  influence 
those  in  whose  favor  thej  were  made,  to  such  an  extent  as  to  deprive  1 
of  his  free  agency,  and  that  the  deeds  were  not  those  of  the  grantor,  bui 
the  grantees. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  pro< 
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ilr,  G.  D.  W,  Vroom  and  Mr.  J,  Wilson,  for  com|)laiiiants. 
Mr,  E,  L.  Camjjben,  for  clefeiidants. 

The  Chancellor. 

Jose})h  Yard,  late  of  Trenton,  died  on  the  13th  of  May, 
^  872.    He  was  never  married.     He  had  a  son,  William  M. 
Yard,  who  is  one  of  the  complainants.     He  had  two  l)rother8, 
Jethro  and  Archibald  W.,  and  a  sister  Ann.     He,  and  Jethro 
^tii  Ann,  who  were  both  unmarried,  lived  together.     Jethro, 
<  who  was  a  quiet,  nervous,  eccentric  man,  of  no  force  of  char- 
acler,  and  probably  of  no  basiness  qualifications,)  and  he  were 
in  business  together  as  partners  in  the  manufacture  of  soap. 
Joseph  Yard^s  pro})erty  consisted  of  an  undivided  half  of  the 
^*<«p-house  property,  which  was  situated  in  Broad  street,  in 
Trenton,  and  was  owned  by  him  and  Jethro  as  tenants  in 
common,  and  was  subject  to  a  mortgage  of  $1500 ;  his  interest 
in  the  stock  and  fixtiu'es  of  the  soap  factory,  and  the  debts 
<We  the  firm,  which  were  of  no  considerable  amount,  and  the 
property,  a  house  and  lot  in  Iyaml>erton  street,  in  Trenton,  on 
^hich  he  lived.     He  was  a  man  of  intellig(»nce  and  of  con- 
siderable self  culture.     In  his  opinions  he  was  positive,  and  in 
"ii  disposition,  decided.     His  brother  Archibald  says,  "  his 
way  of  doing  business  was  to  say  he  wanted  it  done,  and  when 
"^wanted  anything  done,  he  wanted  it  done  right  away.''    He 
^•^  very  loquacious ;  "  all  he  wanted,"  says  one  of  the  wit- 
nesses, "  was  a  good  listener."  He  was  decided  in  his  likes  and 
d^ikes.     He  was,  says  Dr.  Coleman,  a  good  hater,  but  only 
*fom  cause.     He  was  of  impetuous  temper,  but  quickly  c^me 
to  himself,  and  was  ready  to  make  amends.     For  some  years 
Wore  his  death  he  had  been  afflicted  with  an  organic  disease. 
His  feebleness  was  increased  by  a  severe  injury  received  by 
kim  in  8epteml)er,  1871,  in  falling  down  the  stairs  of  his 
bouse.    From  that  time  till  his  death  he  appears  to  have  done 
no  work.     On  the  12th  of  April,  1869,  he  executed  his  will, 
hf  which  he  devised  and  bequeathed  all  of  his  estate  to  his 
CBeeator^  the  complainant  Randolph  Moore,  in  trust,  for  the 
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usje  of  hw  brother  and  sister,  Jethro  and  Ann,  and  the  su 
vor  of  them  for  life,  and  after  their  death  to  his  son,  the  c 
phiinant,  William  M.  Yard,  with  provision  that  in  case  of 
death  of  his  son  Ix'fore  them,  or  the  snrvivor  of  them, 
estate  shonld  go  to  them,  or  to  the  survivor  of  them.  W 
he  made  this  will  he  wjis,  as  is  admitted  bv  the  auswei 
giKxl  health  and  of  unim|)aired  mental  faculties.  Betv 
him  and  his  son  there  was  a  sincere  attachment,  which  < 
tinned  to  the  end  of  his  life.  On  the  other  hand,  his  bro 
Archibald  and  his  sister  not  only  regjirded  his  son  with 
favor,  but  in  their  conduct  towards  him  evinced  \yof>\ 
dislike,  and  treated  him  with  contempt,  and  even  with  ha 
ness,  when  he  «ime  to  the  house  to  see  his  father  in  his  se^ 
illness.  When  the  testator  went  to  make  his  will,  he  saic 
his  son,  "  I  am  going  to  make  my  will ;  I  want  to  recogi 
you,  my  son."  In  his  will  he  sjx^aks  of  him  ac(X)rdingl> 
his  "  son,  William  M.  Yard,  l)orn  of  Abjail  Currv.^'  Will 
served  him  in  his  business,  receiving  no  compensation  ex( 
his  sup]K>rt.,  and  a  trifling  sum  of  pocket  money  from  time 
time,  but  having  the  assurance  from  his  father  that  he  wo 
suct^eed  to  his  interest  and  ]>ro])erty,  and  he  apjiears  to  h 
served  accordingly,  managing  the  business  during  the  testat 
illness  down  to  the  time  when  An'hibald  W.  Yard  took  j 
session  of  the  soap-house  projxirty,  a  few  days  before 
testiitor's  death. 

In  the  testiitor's  last  illness  he  was  attended  up  to  the 
or  9th  of  May,  and,  therefore,  within  four  or  five  days  of 
death,  by  Dr.  James  B.  Coleman.  In  1871,  and  up 
August  of  that  y«ir,  he  had  had  for  his  j)hysician.  Dr.  J 
B.  Ribble,  but  l)eing  dissatisfitxl  with  him  at  that  time, 
had  dis<^iarged  him.  Dr.  Kibble  says  he  was  not  fornu 
dischargt»d,  but  the  evidencv  shows  clearly  that  he  was  in 
discharged,  and  so  understo<xl  it.  William  jVI.  Yard  5 
tliat  his  father  was  sick  with  erysipelas  before  his  fall 
1871 ;  that  he  then  bectunc  dissatisfied  with  Dr.  Ribble, ; 
wished  huii,  William,  to  go  and  pay  Dr.  Ribble  off;  that 
testator  "  wanted  to  get  clear  of  him."     William  express 
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^"^luctance  to  do  tlie  errand  becaase  of  its  unpleasant  character, 
2i?taggested  that  the  testator  send  John  Hopping.  Hopping 
c^cDrroborates  William  on  this  point.  He  says  that  he  went  to 
^^^^  Dr.  Ribble  at  one  time,  and  paid  him  a  bill,  and  that  the 
testator  told  him  William  would  not  go  for  him.  Dr.  Ribble 
s=^ffiy8  that  the  testator  sent  the  money  by  Hopping  on  the  12th 
oi*  August,  1871,  and  that  he  never  attended  the  testator  after 
tiliat,  until  a  few  days  before  his  death. 

On  the  20th  of  April,  1872,  twenty-thrc»c»  days  before  his 
<T.€ath,  the  testator,  with  Jethro,  conveyed  to  Archibald  Yard 
t:lie  soap-house  property,  with  the  utensils  and  fixtures,  for 
't^le  consideration  of  $7000,  of  which  $1500  were   paid  in 
rnoiiey,  and  $4000  were  secured  by  a  mortgage  on  the  prop- 
erty, Diade  in  favor  of  Jethro  and  Ann.     There  was,  as  before 
>>tated,  a  mortgage  for  $1500  on  the  property  at  the  time  of 
trie  conveyance,  and  the  amount  of  this  was  computed  as  part 
of  the  purchase  money.     On  the  same  day,  he  execute<l  a  deed 
^^  Jethro  and  Ann  for  the  nominal  consideration  of  $1,  for 
his  dwelling-house  and  lot,  for  their  lives,  and  the  life  of 
^he  survivor  of  them.     On  the  3d  day  of  May  following, 
*Tethro  and  Ann  re-conveyed  the  property  to  the  testator,  and 
tliree  days  afterwards  he  conveye^l  the  premises  to  them  in 
^^.    By  these  conveyances,  (for  the  conveyanct*  to  Archibald 
''^eluded  the  soap-house  fixtures,)  he  disposed  of  all  his  prop- 
^^\    After  his  death  his  will  was  admitted  to  probate,  and 
^^e  complainants,  the  executor  and  William  M.  Yard,  filed 
^^^ir  bill  in  this  cause  to  set  aside  the  conveyance  by  the 
^^tator  to  Archibald,  and  the  last-men tioneil  conveyance  to 
''Hhro  and  Ann,  on  the  ground  that  they  were  fniudulently 
^tmned.     Their  allegation  Is,  that  at  the  time  when  they 
^^re  made,  the  testator  was  mentally  incomi>etent  to  make 
^*^<im,  and  that  they  were  procnired  through  undue  influence. 
''he  testator  was   then   grievously  afHicted  with   a   mortal 
^^\n€98.     He  was  of  advanced  years,  having  passed  the  ordi- 
^ry  limit  of  human  life.     His  memory  was  so  defective  tliat, 
^la  the  27th  day  of  April,  he  had  no  rec*ollection  whatever  of 
^lift  conveyance  to  Jethro  and  Ann,  which  he  had  exec^uted 
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but  seven  days  before ;  nor  had  he  any  recollection  what< 
of  tlie  transaction.      His  appearance  had,  before  that  ti 
changed  mast  noticeably.      He  no  longer  took  notice  of 
ac*fiuaintances.     He  was  silent,  and  his  look  was  vacant, 
was  a  mere  wreck  of  his  former  self. 

The  evidence  is,  that,  in  the  conveyance  to  Archib 
the  latter  was  the  chief  actor.  He  applied  to  Randc 
H.  Moore  in  the  month  of  March,  1872,  to  draw  a  i 
from  Jethro  and  the  testator  to  him  for  the  soajv-hc 
property,  conveying  it  for  the  consideration  of  $7000 
$5500  over  the  mortgage  upon  it,  and  to  draw  a  m 
gage,  to  l>e  executed  by  him  and  his  wife,  to  the  test 
and  Jethro,  for  $4000  of  the  purchase  money.  The  pa 
were  drawn ;  but,  between  that  time  and  the  1st  of  April 
informed  Mr.  Moore  that  the  testator  and  Jethro  had  refi 
to  make  the  conveyance.  On  the  20th  of  April  he  a| 
applied  to  Mr.  Moore,  and  requested  him  to  prepare 
papers,  in  order  that  they  might  l>e  executed  immediai 
and  directed  him  to  draw  the  mortgage  for  $40(K)  in  fav( 
Jethro  and  Ann,  instead  of  the  testator  and  Jethro. 
papers  which  had  been  drawn  on  the  former  application, 
not  been  destroyed.  Mr.  Moore  altered  the  mortgage  to  « 
form  to  the  directions  of  Archibald,  and  went,  on  that  da; 
the  house  of  the  testator,  to  which  the  latter  was  confined 
illness,  and  they  were  then  and  there  executed.  Mr.  M 
testifies,  that,  when  he  entered  the  house,  the  testator  saw  1 
and  raised  his  hand  and  said,  "  a  i>en ;  ^'  that  he,  Moore,  t 
said,  "  Mr.  Yard,  I  want  to  read  the  papers  to  you  before 
execute  them ; ''  tliat  he  then  took  the  papers  from  his  po( 
and  read  them' to  him ;  that  he  was  very  jmrticular  in  read 
and  explaining  them  to  him  ;  that  the  testator  said  "  yes '' 
"no,"  and  talked  very  little,  if  any;  that  the  testator  sig 
the  deed,  as  did  Jetliro  also;  that  Mr.  Moore  felt  satis 
that  the  testator  was  a  very  sick  man,  and  he  commence 
conversation  with  tlie  testator,  and  tried  to  talk  with  I 
but  the  testator  seemed  exhausted  and  vacant,  and  appes 
to  have  such  a  singular  look  that  he  did  not  seem  natu 
Mr.  Moore  says  he  was  struck  with  it  at  the  moment,  an 
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iinmediatelv  occurred  to  him  that  the  testator  was  not  fit  to 
<lo  the  business  he  had  transac^d  with  him,  and  he  felt  very 
^unpleasantly  about  it.  It  appears  that  Mr.  Moore  com- 
niunicated  to  Archibald,  on  his  way  to  the  testator's  house,  on 
that  occasion,  the  fact  that  the  testator  had  made  a  will.  On 
xlie  same  day,  and  about  an  hour  after  Mr.  Moore  had  re- 
.  turned  to  his  office  from  the  hoase  of  the  testator,  which  he 
left  soon  after  the  deed  was  executed,  Archibald  came  to  Mr. 
^loore's  office  and  requested  him  to  draw  a  deed  from  the 
testator  to  Jethro  and  Ann,  for  the  testator's  homestead  prop- 
^^Tt}'.  Mr.  Moore  refused,  on  the  ground  that  the  testator  was 
Tiot,  in  his  opinion,  in  a  fit  condition  to  execute  any  pai)er. 
The  following  week  Archibald  went  to  Mr.  Moore  and  told 
bini  the  teetator  wanted  his  will.  Mr.  Moore  told  him  he 
'^'Vould  go  to  the  testator's  house  and  take  the  will  with  him. 
Shortly  afterwards,  Jethro  came  with  the  like  request,  and, 
^w)rding  to  Mr.  Moore's  impression,  said  the  testator  wanted 
the  \rill,  to  destroy  or  cancel  it.  He  received  a  similar  reply 
to  that  which  had  been  given  to  Archibald.  On  the  27th  of 
April,  Archibald  employed  a  lawyer,  Mr.  Isaac  W.  I^nning, 
^'>  get  the  will  from  Mr.  Moore.  Mr.  Lanning  made  a 
^tten  demand  for  it  on  Mr.  Moore,  but  the  latter  de(»lined, 
^  before,  to  give  it  up.  On  the  8th  of  May  Mr.  Moore  went 
^'»  the  testator's  hoase,  in  company  with  Dr.  Coleman,  taking 
^^  will  with  him.  He  took  Dr.  Coleman  with  him  in  order 
^^l  he  might  have  the  benefit  of  the  opinion  of  a  j>erson 
^^nijietent  to  judge  as  to  the  testator's  mental  capacity.  At 
^He  interview  which  he  and  Dr.  Coleman  then  had  with  the 
^*^tator,  Jethro  and  Ann  were  present.  The  testator  was 
'ying:  on  the  bed  in  the  same  room  in  which  the  deed  was 
executed.  Mr.  Moore  then  reminded  the  testator  that  he  had 
pi^pareil  the  will  for  him,  and  that  the  testator  had  given  it 
^'*Mm  to  keep  for  him,  and  then  said,  "  by  this  will  you  have 
?^ven  to  Jethro  and  Ann  all  your  property,  both  real  and 
I*^nal,  during  their  natural  lives,  and  at  their  death  it  is  to 
P  to  William  M.  Yard — what  do  you  want  me  to  do  with 
^will?"    The  testator,  in  a  broken  voice,  replied,  "keep  it." 


120  CASES  IN  CHANX'ERY. 


Yard  v.  Yard. 


Late  in  the  afternoon  of  the  same  dav  on  which  Mr.  Moc 
refused  to  draw   the   deed  to   Jethro  and  Ann,  Archibc 
employed  Judge  Reed  to  draw  it.     He  told  Judge  Reed  tl 
the  testator  was  sick,  and  desired  to  make  some  dispositioix 
his  property  in  Lamberton  street,  so  as  to  provide  for    ] 
brother  and  sister,  Jethro  and  Ann,  during  their  lives ;  tl 
he  wanted  the  property  to  go  to  them  for  their  lives,  and  th 
to  his  heirs,  and  that  he  wanted  the  deed  drawn  at  one 
Judge  Reed  drew  the  deed  and  went  with  it  to  Arehibsilci 
house,  according  to  appointment.     While  there,  Archibald 
wife  told  him  that  the  testator  was  weak ;  that  it  was  vei 
difficult  and  painful  for  him  to  converse,  and,  then^forc,  1 
talked  but  verv  seldom,  and  only  when  it  was  absolute* 
necessary,  but  his  mind  was  clear,  and  he  understoo<l  ever^ 
thing  as  well  as  ever.     Judge  Reed  a<:xx)rdingly  went  to  t  - 
testator's  house  with  Archibald,  and  witnessed  the  exec*uti^ 
of  the  deed  and  took  the  acknowleilgment.     The  testator, 
the  interview  which  Judge  Reed  had  with  him  on  that  occ 
sion,  did  not  articulate  a  single  word.     When  Judge  Ree 
after  explaining  the  paper  U)  him,  asked  him  if  he  desired 
sign  it,  he  said  nothing,  but  "  half  nodded  and  made  a  nor: 
as  of  assent."     He  was  raised  up  in  the  l)ed  by  Ann  ar 
Archibald,  and,  with  a  great  deal  of  difficulty,  signed  tz 
deed.      To   the  usual   question   put   to   him   to   obtain   I 
acknowledgment,  he  assented,  in  like  manner,  by  an  inartic. 
late  sound,  but  said  not  a  word.     Judge  Reeil  says  that, 
that  time,  he  knew  nothing  of  the  testator's  mental  conditio 
and  that  as  to  his  making  no  articulate  demonstration, 
relied  on  what  Archibald's  wife  told  him  in  reference  to  "« 
testator,  as  a  sufficient  explanation.     When  Mr.  I^anning, 
the  27th  of   April,  went  to  see  the  testator   in   r^rd 
obtaining  the  will  from  Mr.  Moore,  he  found  him  lying 
had.     Jethro  and  Ann,  and  Archibald  and  his  wife,  were 
there.     Mr.  Lanning  says  :     "  After  I  went  in,  I  S})oke 
Mr.  Joseph  Yard,  and  had  some  conversation  with  him 
the  presence  of  the  other  t)ersons,  or  some  of  them,  and  nf^ 
a  few  moments'  conversation  with  Mr.  Joseph  Yard,  I   i 
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^  t^*€sted  the  other  persons  to  leave  the  room,  sajnng  to  them 

^Hfit  I  wished  to  have  a  private  eouversation  with  Mr.  Joseph 

JL^ard;  they   then   passed   into   the  adjoining   room,  and  I 

^^losed  the  door  myself,  between  the  two  rooms;  I  then  spoke 

to  ilr.  Joseph  Yard  about  his  having  sold  his  property  on 

Bxoad  street,  called  the  soap-house  property;  I  told  him  I 

^sid  heard  that  he  had  sold  that,  and  he  replied  that  he  had ; 

r    then  asked  him  in  reference  to  the  deed  to  his  brother 

J^thro  and  his  sister  Ann,  for  the  T^mterton  street  property, 

a.K:id  whether  he  had  made  a  deed  to  them  of  that  proiM?rty ; 

fci.^  replied  that  he  had  no  knowledge  or  recollection  of  that ; 

I    then  asked  him  if  he  did  not  remember  Judge  Reed  having 

i  >€3en  there  with  a  deed,  which  he  signed  and  acknowledged 

ixm  the  presence  of  Judge  Reed ;  he  said  he  had  no  re(X)llec- 

t:i€)n  of  it;  he  said  he  had  no  recollection  of  Judge  Reed 

Viaving  been  there,  or  of  his  having  signed  any  pajier  in  his 

l>iesence ;  I  then  asked  him  if  he  had  made  a  will ;  he  said 

tiliat  he  hatl ;  I  asked  him  who  had  it ;  he  replied,  '  Randolph 

^loore ;'  I  then  put  this  question  to  him,  ^  Mr.  Yard,  in  that 

'^^l,did  you  make  any  provision  for  your  son  William?'  he 

answered,  *yes  ;'  I  then  asked  him  this  question,  *  Mr.  Yard, 

^oyou  wish  William  to  have  any  of  your  property  V  he  said, 

*'  jes,  I  do;^  I  then  put  this  question  to  him,  'Mr.  Yard,  have 

yoQ  meant  or  intended  to  make  any  deed,  or  do  anything 

"^hich  will  deprive  William  of  any  interest  or  advantage 

^'Mch  he  might  derive  from  your  property  under  that  will  ?^ 

^  answered,  *  no,  sir,  I  have  not ;'  I  then  asked  him,  '  do 

y<Hi  wish  to  have  that  will  delivered  to  you  or  any  other 

l^t^n?'  he  answered,  'I  don't;'  I  then  said  to  him,  'Mr. 

*^,  do  I  understand  you  to  say  that  you  wish  that  will  ta 

''''^^in  as  it  is,  and  that  Mr.  Moore  shall  hold  it  ?'  he  an- 

'^^ered, '  yes,  sir  ;'  I  then  cautioned  him  against  signing  any 

P^per  unless  under  legal  advice.     I  then  stepped  out  of  the 

'^m  and  had  a  conversation  with   Mr.  Archibald  W.  Yard, 

*^  told  him  (Archibald)  that  Joseph  had  no  recollection  of 

^  deed  drawn  by  Judge  Reed — that  he  did  not  appear  to 

^tt^ember  anything  about  it ;  Archibald  then  stepped  into  the 
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room  where  Joseph  was  lying,  went  to  the  bed-side 
Joseph,  and  asked  him  this  question,  '  Joseph,  don't  y< 
remember  signing  a  deed  last  Saturday,  when  Judge  Re 
was  here?'  Joseph  answered,  'I  do  not;'  Archibald  th 
said  to  him,  *  don't  you  remember  his  having  a  paper  for  y 
to  sign,  and  that  you  signed  it  ?'  and  Joseph  answered  him,  *  i 
I  don't ;'  Archibald  then  addressed  himself  to  me,  and  said, ' 
doesn't  appear  to  remember  it.'  I  then  said  to  Archibald  tl 
the  property  ought  to  be  re-conveyed  by  Ann  and  Jethro 
Joseph,  as  I  considered  his  deed  to  them  to  be  invalid  a 
worthless,  and  that  after  so  re-conveying  the  property 
Joseph,  let  every  thing  remain  until  Joseph  recovered  fn 
his  illness  and  his  mind  became  fit  for  the  transaction  of  bu 
ness ;  as  I  was  then  about  leaving  the  house,  I  said  to  Josej 
in  the  presence  of  the  other  parties,  or  some  of  them,  that 
would  call  and  see  him  at  any  time  he  might  desire  an  int 
view  with  me,  and  I  then  left  the  house.  On  the  3d  of  M 
following,  Mr.  Archibald  W.  Yard  called  at  my  office  a 
produced  the  deed  drawn  by  Judge  Reed ;  it  was  the  d< 
from  Joseph  to  Ann  and  Jethro  Yard  ;  he  stated  to  me  tl 
he  borrowed  the  deed  from  the  county  clerk ;  he  left  that  d< 
with  me,  for  mc  to  draw  a  deed  of  re-conveyance  of  that  pn 
^rtj'^  by  Ann  and  Jethro  Yard  to  Joseph  Yard ;  he  said 
had  been  to  Mr.  Richey's  office :  that  Mr.  Richey  was  si 
that  morning,  and  he  had  there  l)een  referred  to  me  as  havi 
some  knowledge  of  the  matter ;  I  promised  to  draw  the  d< 
re-conveying  the  property  from  Ann  and  Jethro  to  Jose] 
and  would  see  them  at  the  house  at  two  o'clock  in  the  aft 
noon ;  I  drew  it,  and  t<x>k  it  w^ith  the  other  deed — the  di 
drawn  by  Judge  Reed — to  the  house,  at  the  hour  named,  fl 
Ann  and  Jethro  executed  it  in  my  presence ;  I  took  tli 
acknowledgment,  and  then  had  l)Oth  deeds  in  my  hand,  fl 
took  both  deeds  to  the  clerk's  office  for  record ;  the  first  d< 
had  been  entered  in  the  clerk's  office,  but  had  not  been  actun 
recorded ;  some  one  asked  me  how  much  was  to  be  paid 
drawing  the  deed;  I  replied  that  my  charges  in  this  ^ 
would  be  $1.50 ;  that  the  new  deed  reijuired  a  revenue  sta^ 
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of  fifty  cents,  whicrh  would  make  $2.(X) ;  Joseph  then  put  his 
hand  in  his  pocket  and  took  out  some  money ;  the  sum  of 
12.00  was  again  named ;  Ann  and  Jethro  were  there ;  Ann 
pasficd  across  the  room  from  where  Joseph  was  sitting,  and  as 
^'he  handed  me  the  money — two  bank  bills — she  remarked, 
that  he  (Joseph)  doesn't  ap|>ear  much  like  a  man  w^hose  mind 
i>  not  fit  for  business,  from  the  wav  he  counts  money  :  as  she 
placed  the  bills  in  my  hand,  I  saw  that  one  of  them  was  a 
«.00  bill,  and  I  said  to  her,  here  are  $6.00  instead  of  S2.00, 
and  then  Ann  and  Jethro,  l>etween  them,  corrected  the  amount." 
Three  days  after  the  re-conveyance  to  the  testator  ha<l  l^een 
thus  made,  the  testator  made  another  deed,  as  before  mentioned, 
<'««uvenng  the  profMjrt^'  to  Jethro  and  Ann  in  fee  simple.  This 
<leed  was  drawn  by  Mr.  Gef>rge  W.  Smythe,  a  counscllor-at- 
W,  who  was  employed  for  the  purpose  by  Archibald's  wife, 
.^hibivld  was  present  when  that  deed  was  signed,  and  so  were 
Ann  and  Jethro.     Archibald's  wife  gave  Mr.  Smythe  instruc- 
tions in  reference*  to  the  dee<l,  and  requasted  him  to  go  to  the 
tfetator's  house  and  see  him  on  the  subject.     Mr.  Smythe  tes- 
tifies that  he  went  there  and  found  him  lying  on  the  bed.  He 
'•Tated  to  the  testator  what  Archibald's  wife  had  told  him,  and 
hesavs  that  the  testator  assented  to  the  correctness  of  the  state- 
nient* ;  that  he  then  drew  the  decnl,  and  went  to  Dr.  Kibble's 
'&v.  and  a*«ked  him  to  go  with  him  to  witness  the  execution 
'Jt  the  deed.     Dr.  Ribble  went  with  him,  and  the  deed  was 
^'xeioited  by  the  testator,  lx)th  of  them  signing  it  as  witnesses, 
'^hen  asked  as  to  his  reason  for  re([uesting  Dr.  Ribble  to  wit - 
D^  the  execution  of  the  deed  with  him,  Mr  Smvthe  savs :  ^^  1 
^'>n't  pememl^er  now  the  exact  reiison  which  weighed  on  my 
^ind,  why  I  had  it  signed   by  two  witnesses;  I   think  it 
*^^tirred  to  me  that  Mr.  Yard  was  old  and  sick,  and  Mr. 
I«iuing  said  the  deed  ought  not  to  be  written  ;  I  thought  it 
^<»ild  be  ver\*  proi)er  to  call  on  Dr.  Ribble,  who,  as  I  under- 
*^,  wa^  then  the  attending  physician  of  Mr.  Yard,  and  ask 
hitn  to  go  down  with  me  to  sec  Joseph  Y'ard  and  attest  the 
**«cotion  of  the  deed ;    I   knew  that   Dr.   Ribble  was  his 
l«ysoian,  because  I  think  Mrs.  Yard  told  me  so  that  morn- 
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iiig ;  it  is  my  impression  that  she  told  mc  Dr.  Coleman  ha 
l)een  his  physician,  and  tliat  he  had  discharged  him  and  en 
ployed  Dr.  Ribblc  ;  I  went  after  Dr.  Ribble  about  thn 
o'clock,  and  asked  him  to  go  down  with  me  and  see  Mr.  Yar 
and  be  the  attesting  witness  to  the  deed,  and  he  consenteil  1 
do  so ;  I  don't  remember  whether  Dr.  Ribble  said,  at  tk 
time,  that  he  was  Joseph  Yaixi's  physician  ;  I  only  asked  hii 
to  go  with  me  to  witness  the  deed."  Dr.  Ribble,  it  may  I 
oliserved,  swears  that  he  suggested  to  the  testator  that  Jethr 
and  Ann  should  re-convey  the  homestead  property  to  the  te 
tator,  in  order  that  the  latter  might  c^onvey  it  to  them  in  ft 
simple  ;  but  it  is  entirely  clear  that  the  re-conveyance  was  tl 
result  of  Mr.  I^mning's  advice  and  not  of  Dr.  Ribble's  suj 
gestion.  Dr.  Ribble  appears  to  have  taken  much  interest  in  tli 
disposition  of  the  testator's  property.  He,  as  before  stated,  ha 
Ixjen  discharged  by  the  testator  in  1 871 .  He  says  he  \\us  re-en 
ployed  by  the  testator  very  shortly  before  hLs  death.  His  re-ii 
troiluction  to  the  testator,  as  his  physician,  was  through  tl 
iastrumentality  of  Archibald  W.  Yard.  He,  after  the  testate 
hail  been  pronounced  by  Dr.  C-oleman  incapable  of  transiictin 
business,  employed  Dr.  Ribble  to  visit  the  testator  with  a  vie\ 
as  they  say,  of  forming  a  judgment  as  to  his  mental  capacity 
This  visit.  Dr.  Ribble  says,  was  in  the  latter  part  of  Apri 
It  must  have  l)een  after  the  20th,  for  it  was  after  the  (\(sA  t 
Archil)ald  had  been  executed.  It  was,  therefore,  at  tl 
earliest,  within  alx)ut  three  weeks  of  the  time  of  the  testator 
death.  He  says,  as  the  result  of  his  examination,  that  1 
found  the  testator's'  mind  entirely  sound,  his  memon'  as  ^^ 
as  it  ever  was,  his  reasoning  faculties  in  good  condition,  h 
speech  connected,  his  temj>cr  cheerful,  his  humor  jocose,  an 
he  says  there  was  nothing  unusual  in  his  manner  or  api>ea 
ance,  or  expression  of  countenance.  He  immediately  rei>ort( 
the  result  of  liLs  investigation  to  Archibald.  His  next  visi 
he  alleges,  was  due  to  accident.  He  then  went  to  the  test 
tor's  house,  not  to  see  him,  but  to  see  Archibald's  wife,  wl 
was  under  his  medical  care.  On  going  to  her  house  he  foun 
he  says,  tliat  she  was  not  at  home,  but  had  gone  to  the  test 
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lor*  house.  He  followed  her  there,  and  there  had  another 
interview  with  the  testator.  In  this  interview,  he  says,  the 
latter  said  he  had  eonveyed  his  homestead  property,  by  dee<l, 
to  Jetliro  and  Ann  for  life,  and  aske<l  his  adviee  an  to  how  he 
«)ul(l  best  convey  the  property  to  them  in  fee.  Dr.  Ribble 
S1VS  ho  advised  him  to  do  it  bv  deed,  "as  deeds  were  less 
likeh*  to  b(*  contested  than  wills."  The  unusual  character  of 
this  professional  visit — the  physician  following  up  his  patient 
without  any  reason  for  doing  so,  connwted  with  her  state  of 
health ;  the  suggestion  which  Dr.  Ribble  sjiys  he  made  as  to 
tk*  c-onijjarative  liability  of  the  conveyance  to  l)e  "  contested," 
and  the  fact  that  he  says  he  advised  the  re-conveyance  by 
Jethro  and  Ann  to  the  tc^stator,  wherejis  that  re-con vevance 
va.^,  undoubtedly,  the  result  of  the  advice  of  Jlr.  Lanning ; 
and  the  fact  that  he  was  called  by  ilr.  Smythe  to  sign,  as  a 
witness,  the  deed  to  Jethro  and  Ann,  in  fee  simple,  are  worthy 
vf  remark.  That  he  wa.s  re-introduced  to  the  testator  bv 
Arvhiljald,  with  a  view  to  the  establishment  of  the  convey- 
ance to  him,  and  to  the  execution  and  establishment  of  that 
vhieh  he  pro{)oscd  that  the  testator  should  execute  in  favor 
<>^Vnn  and  Jethro,  is  manifest. 

Ih".  Kibble's  description  of  the  testator's  ap}>earance  and 

<^ndition,  is  at  variance  with  the  proof  in  the  cause.     Dr. 

James  B.  Coleman,  who  is  a  disinterested  witness,  testifies 

^t  he  noticeil  a  marked  change  in  the  testator  in  April, 

l^TO ;  that  he  then  begim  to  grow  weak-minded  and  incapa- 

We of traasacting  any  but  routine  business;  that  on  the  12th 

rf  April,  1872,  and  from  that  time  to  the  8th  of  May  follow- 

^M  visited  him  as  his  attending  physician  constantly,  daily, 

*rf  5C»metimes  twice  a  day,  and,  during  the  whole  time,  he  was 

^«ring  from  softening  of  the  brain  and  general  breaking 

*^  of  his  svstem,  and  was  entirelv  inifit  for  business — in- 

^We  of  doing  anything  that  required  any  operation  of  the 

•iukI,  and   incapable  of  connecting   antecedents   with  their 

*^**^nents.     He  says  that  when  he  visited  him  on  the  8th 

^May,  he  ^vas  in  a  dull,  stultified  c^ondition,  his  mind  slug- 

P«  and  obtuse,  and  entirely  different  from  what  he  was  when 


126  CASES  IN  CHANCERY. 


Yard  v.  Yard. 


lie  was  him^^elf.  Dr.  Skolton,  who  was  an  old  aeqiiaintaiio 
of  the  testator,  tc^stifies  that  he  hist  saw  him  six  weeks  or  tw 
months  before  his  death ;  that  his  j)eret*ptive  faeultiee  wer 
ver}'  mueh  impaired,  and  he  eonsidered  liis  mind  was  ven 
miieli  impaireil ;  that  he  noticed  a  very  decided  change  in  his 
intellectual  powers  and  in  his  judgment ;  and  that  his  dlsea* 
was  softening  of  the  brain.  Mr.  Mimiih?,  on  the  20th  of  April, 
f(»und  him  verv  sick.  He  sjivs  he  seemed  va«mt  aucl  ex- 
hausted,  and  l(X)keil  vacant  and  wild ;  that  he  apfjeared  to 
him  to  have  such  a  singular  look  that  he  did  not  seem  naturalt 
and  Mr.  Mcx)re  was  immediately  impresswl  with  his  incaijacit}' 
to  do  the  business  which  he  had  tnmsacted  with  him— the 
execution  of  the  deed  to  Archibald  for  the  soai>-housc  prop- 
erty ;  that  the  testator,  in  rising  from  the  IxkI  to  sign  that 
deed,  was  assisted  by  Ann,  and  that  immediately  after  he  had 
signed  it  he  lay  down  again,  and  seemed  to  be  exhaasteJ. 
Mr.  Moore  says  that  it  is  his  impression,  that  when  Archi- 
bald c'ame  to  him  to  get  him  to  attend  to  that  business,  Archi- 
bald told  him  that  the  testator  was  confined  to  the  house,  and 
wjis  not  able  to  get  out.  He  testifies  that  on  the  day  on 
which  Dr.  Coleman  and  he  went  to  see  the  testator  together 
(which  Dr.  Coleman  siiys  was  on  the  8th  of  ilay,)  the  testatoi 
did  not  speak  to  any  one  but  very  little,  and  that  he  onb 
sjxike  when  s|K)ken  to,  and  then  with  difficulty.  Jmlge  Ree< 
siiys,  that  on  the  20th  of  April,  when  he  went  to  the  tt-^stator' 
house  to  witness  the  execnition  of  the  det^l  he  had  drawn  a 
Archibald's  request,  in  favor  of  Jethro  and  Ann,  the  testato 
was  in  bed,  and  that  in  the  whole  interview  the  te:^tator  di< 
not  speak  a  word,  but  made  an  inarticulate  noise.  Saniut 
Mellor  saw  the  testator  two  or  three  weeks  l)efore  he  diec 
and,  on  that  occjision,  whicJi  nhw  a  visit  of  two  hours,  th 
testator  said  nothing  he  could  understand.  He  says  the 
he  eoidd  not  speak,  and  kept  muttering  something  tltf 
the  witness  could  not  understand,  and  that  during  all  th 
time  he  and  his  wife  were  in  the  hoase,.  on  that  viiji 
neither  of  them  could  hold  any  conversation  with,  hin 
He  says  that  before  the  testator  was  confined  to.  his  bee 
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le  saw  him  in  the  alley  which  led  from  the  t<'Stator's  dwell- 
ing-house  to  the  soap-house,  and  though  he  spoke  to  him, 
4e  tetator  did  not  recognize  him,  but  stared  at  him ;  and 
vien  William^  who  was  with  the  testator,  informed  him 
vio  Mr.  Mellor  was,  the  testator  muttered  or  said  something 
which  Mr.  Mellor  could  not  understand.     Mrs.  Mellor  savs 

• 

tkat,  on  the  occasion  of  the  \nsit  by  her  and  her  husband  ta 
the  testator,  she  took  hold  of  the  testator's  hand,  and  he 
looked  at  her  and  made  a  noise,  but  she  could  not  understand 
what  he  said  or  tried  to  say.  Dr.  Waldburg  Coleman  was 
called  to  attend  the  testator  on  the  occasion  of  his  fall,  in  the 
aatunm  of  1871.  He  says  he  answered  his  questions  as  if 
his  mind  was  disturbed;  that  his  answers  were  very  slow, 
and  he  thought  his  mind  was  a  good  deal  disturbed ;  tliat  his 
disordered  mental  condition  was  more  than  could  be  accounted 
for  by  the  bruises  he  had  received,  and  that  he  thought  he 
^childish.  Mr.  Slack,  an  old  acquaintance  of  the  testator 
and  a  pall-bearer  at  his  funeral,  says  that  the  testator  aj)- 
peared  to  be  very  much  broken  up  from  the  effect  of  the  fall ; 
that  after  the  fall  he  noticed  a  A^ry  perceptible  change  in 
him;  that  his  memory  appeareil  to  have  failed,  and  his  mind 
«^  weak,  and,  to  a  great  extent,  gone,  and  that  he  would  talk 
very  little,  and  "would  sometimes  commence  in  the  usual 
way,  and  that  what  he  wanted  to  say  would  slip  from  him," 
and  that  his  loss  of  mind  was  very  perceptible.  To  the 
ame  effect  is  the  testimony  of  William  M.  Yard.  He  says, 
ppeakmg  of  the  testator's  c*ondition  after  the  fall,  that  he  has 
«en  him  often  forget  what  he  attempteil  to  talk  about ;  that 
there  was  a  great  change  in  his  conversational  powers;  that 
1«  became  stupid  and  childish,  and  his  eyes  would  glare,  and 
4at  between  the  12th  of  April  and  the  12th  of  May,  he  held 
»  conversation  with  anybody.  John  Miller,  the  barber, 
•ys  that  after  the  fall,  the  testator  came  to  his  shop  to  get 
Aived,  generally  three  times  a  week;  that  his  son  William 
•  (me  of  his  men  came  with  him ;  that  he  always  had  some- 
kidjr  with  him ;  that  he  looked  as  if  he  had  had  a  stroke  of 
i  ptiijm ;  that  he  was  changed  in  the  face ;  that  he  did  not 
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apjK'jir  to  have  anything  to  say  to  anyl^xly ;  that  sonietioB^ 
men  in  the  shop  who  knew  him,  Avonid  s|x^k  to  him,  and  J^ 
MOuM  not  aaswer  ;  that  he  "  kintl  of  mnrmure*! ;"  that  th^ 
lised  to  have  to  lift  him  into  tlie  luirlx^rV  ehair  and  out  agai  M 
and  that  when  he  paid  tor  his  .shaving,  he  handed  the  mon^ 
to  his  son,  that  he  mij^rht  pay  for  liim,  as  if  he  did  not  kno^ 
the  ditterenee  in  the  j)ieees  of  money.  And  the  witness  sa^^ 
tlie  testator  did  not  know  tlie  difference.  He  sjivs  that  befo* 
the  fall,  he  always  tidked  to  his  old  friends — to  him,  M' 
Hutehinson,  Mr.  Carlylc,and  others — but  after  the  fall  he  di 
not.  John  Birt,  who  was  an  old  acquaintance  of  the  testate- 
and  saw  him  frequently,  sjiys  he  notict»il  a  decideil  change  i 
him  while  as  yet  ho  came  to  the  s<»tn>-hoa<e.  He  appeare 
to  him  to  be  becoming  more  childish.  Mr.  Alexander  I- 
Kickey  was  accustomed  to  see  the  testiitor  at  the  soap-houe 
for  two  or  three  vears  before  his  death.  He  savs  tliat  before  hi 
death  he  perceived  that  he  was  failing  in  health  and  thougt" 
and  seemed  to  be  getting  feeble,  and  that  on  one  octusion  wh.^ 
he  saw  him  there,  at  about  ten  o'clock  in  the  morning,  t ' 
tt»stator  did  not  talk  at  all,  and  ditl  not  recognize  him  at  fiir: 
when  the  witnc»ss  sjx^ke  to  him,  though  he  did  afterward: 
He  adds  that  the  testator  grew  worse  after  that.  Mrs.  Aitk« 
a  witness  adled  for  the  defendants,  says  that  about  two  wee? 
lK»fore  the  testator  died,  she  went  to  see  him,  and  that  & 
thought  he  was  too  low  to  talk  with  him.  Judge  Scudil< 
M'ho  from  his  bovhood  had  known  the  tt^stiitor,  testifies  tli 
the  La^t  time  he  sjiw  him  wa«,  as  neiirlv  as  he  can  recoiled 
about  three  or  four  months  before  his  dwith ;  that  he  tli< 
met  the  tc^stator  and  liLs  son  in  the  stret^t,  in  Trenton ;  th 
William  sjioke  to  his  father,  and  sjiid  to  him,  **  father,  th 
is  Judge  Sciidder ;"  that  he  raise<l  his  eyes  and  looked  at  tl 
judge,  but  Judge  Scudder  doubts  whether  he  recognized  hin 
and  he  says  that  if  he  did,  he  showwl  no  in(*Iination  to  speii 
or  converse  with  liim,  and  that  when  he  was  well  he  alwflj 
six>ke  to  him  on  the  strec^t,  and  it  was  difficult  to  get  a^vn 
from  him,  he  was  "such  a  talker."  He  says  his  coimtenan* 
was  very  nuich  changed,  particularly  his  eyes  and  oheefc- 
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^v  were  very  much  altered,  and  he  walked  slowly  and  with 
^Och  difficulty,  and  that  he  was  a  wreck  of  what  he  had 
'^n.    Dr.  Bibble  himself  says  that  the  testator  died  from 
^^haustion  from  chronic  Bright's  disease ;  that  he  first  visited 
«iiii,  professionally,  in  his  last  sickness,  on  the  6th  of  May  ; 
that  from  that  time  to  the  time  of  his  death,  which  occurreil 
^ven  days  afterwards,  he  visited  him  very  frequently — some- 
iines  four,  five,  and  six  times  a  day,  sometimes  three,  very 
f^rely  less  than  twice  a  day ;  that  he  visited  him  so  often  be- 
•xiuse  he  was  verv^  sick,  and  that  he  visited  him  from  two  to  six 
imeg  a  day,  at  least,  professionally.    The  evidence  which  this 
rtateraent  affords  of  the  condition  of  the  testator,  of  itself  casts 
KTave  doubt,  to  say  the  least  of  it,  upon  the  accuracy  of  the 
testimony  of  Dr.  Ribble  in  regard  to  the  testator's  condition 
when  he  visited  him  at  the  request  of  Archibald  W.  Yard. 
It  is  by  no  means  likely  that  a  person  of  the  advanced  age  of 
the  testator,  suffering  under  the  disease  with  which  he  was 
afflicted,  to  such  an  extent  as  to  require  from  two  to  six  visits 
a  day  from  his  attending  physician,  would,  two  weeks  before 
that  time,  have  been  not  only  cheerful,  but  mirthful  and  jocu- 
W,  telling  amiLsing  stories  himself,  and  laughing  at  them, 
and  relishing  the  jokes  of  others.     Yet,  Dr.  Ribble  sjiys  this 
'vas  the  testator's  condition  at  that  time.     The  like  considera- 
tions apply  to  the  testimony  of  those  witnesses  on  the  ]>art  of 
^^  defendants  who  speak  of  the  testator's  habits  and  actions 
in  the  last  days  of  hLs  life  ;  of  his  skill  in  card  playing,  of  his 
novel  reading,  and  smoking  and  jesting. 

The  testimony  leads  me  to  the  conclusion  that  at  the 
"nie  when  the  deeds  in  question  were  made,  the  testator 
**8  of  feeble  mind ;  that  he  was  c^onstantly  subjected  to 
"^  influence  of  his  brothers  and  sister,  who  exercised  it 
^  their  own  favor,  and  were  actuated  by  a  double  pur- 
»l  P^  to  obtain,  his  property  for  themselves,  and  to  prevent 
M  ^testator's  son  from  getting  any  part  of  it.  The  deeds 
M  ^  not  the  deeds  of  the  testator,  but  of  those  by  whom  he 
fM   ^surrounded.     His  condition  was  such  as  to  subject  him 
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to  their  influence  to  such  an  extent  as  to  deprive  him  c 
free  agency. 

It  may  bo  ol)serve(l  that  Archibald's  account  of  the  1 
action  of  the  sale  of  the  soap-house  proj)erty  to  him  ii? 
tradicted  in  material  respects.  He  says  that  in  March, '. 
the  testator  oflered  to  sell  that  proj)erty  to  him,  givin 
his  reiison,  that  his  health  was  failing ;  that  he  acoepte 
offer  and  agreed  to  take  the  proi)erty,  and  that  on  the  1 
April  he  went  to  see  him  to  get  him  to  fulfill  his  contract 
he  refused,  saying  that  he  had  got  better  and  had  sen 
more  stock.  He  says  that  on  the  20th  of  April  the  te 
sent  for  him  to  endorse  a  note,  to  Ixj  given  in  renewal  o 
which  he  had  endorsed  for  the  testator's  firm,  and  whici 
testator  wanted  to  renew,  and  he  did  it  for  him;  tlia 
testiitor  said  he  was  sorry  he  had  not  fulfilled  his  l)arga 
sell  the  projKjrty  to  Archibald  ;  that  Archibald  said  it  W8 
too  late  to  do  so,  and  the  testator  Siiid  he  would  complet 
sale  that  day,  and  recj nested  Archibald  to  go  to  Mr.  J 
and  get  the  iMijK^rs  drawn.  Now,  the  evidence  is  tha 
note  of  which  Archibjild  spoke  was  discounted  by  the  Tr 
Banking  Company  on  the  26th  of  January,  1872,  am: 
jMiyable  at  four  months  from  its  date.  It  was  not  due,  t 
fore,  until  the  latter  part  of  May  following.  Further,  A 
bald  says  that  when  he  went  to  the  soaj>-house  on  the 
of  April,  he  got  there  about  two  o'clock  in  the  after 
Hopping,  a  witness  for  the  defendant,  testifies  as  to  that 
He  says  the  testator  was  at  the  soap-house  in  the  morn 
little  while ;  that  the  testator  paid  him  on  that  day,  and 
after  he  had  paid  him  the  witness  took  him  do^^^l  to  the 
house  and  brought  him  l)ack  again;  that  the  testator 
there  only  a  very  few  minutes ;  that  the  witness  doej 
remember  that  any  one  else  was  at  the  soap-house  whc 
took  him  down,  and  that  he  does  not  rememl)er  that  an> 
came  in  while  he  was  there.  He  says  the  testator  was 
there  afterwards. 

The  conveyances  in  question  were  made  under  such  cii 
8t4UK%s  that  they  ought  not  to  \)e  permitted  to  stand. 
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<Jeed  to  Archibald  as  to  the  testator's  interest  in  the  property 
thereby  conveyed,  and  the  sale  of  the  testator's  interest  in 
the  soap-house  stock  and  fixtures  and  utensils,  will  be  set 
aside  bs  having  been  obtained  by  frai^d.     So,  also,  will  the 
deed  to  Jethro  and  Ann  for  the  Lamberton  street  property,  in 
fee  simple.     Archibald  will   be  required  to  account  to  the 
complainant,  Randolph  H.  Moore,  executor,  for  the  half  of 
the  rents  and  profits  of  the  soap-house  property,  and  for  half 
of  the  personal  property  just  referred  to.     In  the  account  he 
will  be  allowed  one-half  of  the  $1500  paid  by  him,  and  one- 
half  of  all  principal  and  interest,  or  either  of  them,  which  he 
may  have  paid  on  the  mortgage  for  $1500,  subject  to  which 
the  soap-house  property  was  conveyed  to  him.     He  will  also 
he  allowed  one-half  of  the  cost  of  the  improvements  put  by 
him  on  the  property — the  pavement,  flooring,  ceiling,  stair- 
ways, sills,  <S:c. 


Bush  axd  Howard  vs.  Cushmax. 

!•  A  mortagor  who  procurea  a  third  party  to  purchase  a  mortgage  given 
»y  him  and  receives  the  whole  proceeds,  will  not  be  permitted  to  assail 
ii8  Talidity. 

^  The  assignee  of  a  mortgage  or  any  other  chof^e  in  action,  takes  it  sub- 
J^  to  all  equities  and  defences  existing  between  the  original  parties  at  the 
^^e  of  the  assignment.  No  rights  accruing  after  the  a&signment,  or  de- 
"fnces  springing  from  defaults,  or  even  fraud  of  the  assignor,  committed 
^Wquent  to  the  assignment,  and  which  had  no  existence,  and  were  simply 
P^bilitieg  at  the  time  of  the  assignment,  can  afli?ct  the  assignee. 


^  final  hearing  on  bill,  answer  and  proofs. 
^-^  I  em  Abbett,  for  complainants. 
^'^  W.  S.  Whitehead,  fur  defendant. 
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TuE  Yice-Chancellor. 

There  are  two  unanswerable  objections  to  the  defence  ml 
posed  in  this  case :  First,  that  the  complainants  pardia 
the  mortgage  at  the  request  of  the  defendant,  and  he  cam 
therefore,  be  permitted  to  assail  its  validity ;  and  second, 
breach  of  contract  imputed  by  the  defendant  to  the  assigi 
and  upon  which  his  whole  defence  rests,  was  committed  s 
sequent  to  the  assignment  of  the  mortgage. 

The  mortgage  sought  to  be  foreclosed  was  made  Auj 
25th,  1873,  by  the  defendant,  Robert  M.  Cushman,  to  T 
Ham  A.  Ellis  and  Clarence  M.  Johnson,  pursuant  to  an  ag 
ment  bearing  date  August  26th,  1873,  made  by  the  defend 
and  his  brother  William,  under  the  name  of  E.  M.  Cushi 
&  Co.,  and  the  mortgagees,  under  the  name  of  W.  A.  Elli 
Co.,  whereby  the  last-named  firm  agreed  to  advance  to  R. 
Cushman  &  Co.  $5000  on  that  day,  to  be  secured  by 
mortgage  in  suit,  and  also  the  further  sum  of  $10,000^  at  s 
times  and  in  such  amounts  as  they  might  desire,  to  be  secc 
by  a  mortgage  on  their  real  and  personal  property  in  Te 
to  enable  them  to  start  and  carry  on  the  hide  and  tal 
business  in  Aranzas  county,  Texas.  The  agreement  also  < 
tained  a  contract  of  purchase  by  W.  A.  Ellis  &  Co.  of 
hides  and  tallow,  at  certain  fixed  prices,  to  be  made  by  R. 
Cushman  &  Co.  during  the  following  season,  embracing 
period  between  September  1st,  1873,  and  February  Ist,  If 
The  defendant  alleges  that  W.  A.  Ellis  &  Co.  frauduler 
refused  to  make  the  additional  advance  of  $10,000,  or  i 
part  of  it,  and  to  receive  and  pay  for  the  hides  and  tall 
delivered  to  them,  except  the  first  lot,  and  that,  in  oonseque 
of  their  breach  of  contract,  R.  M.  Cushman  &  Co.  have  s 
tained  a  loss  of  over  $12,000. 

The  defendant  claims  that  it  was  well  understood  by  b 
parties,  that  the  advance  of  $5000  would  be  of  no  advantage 
benefit  to  R.  M.  Cushman  &  Co.,  unless  W.  A.  Elli»  & 
accepted  the  hides  and  tallow,  according  to  the  contract,  \ 
made  the  advance  of  the  additional  $10,000  when  requii 
that  the  venture  was  for  the  joint  benefit  of  both  parties,  i 
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that  it  was  obvious  from  the  outset  it  could  only  be  made  suc- 
cessful by  the  fulfillment  of  the  contract  by  both ;  that  the 
giving  of  the  mortgage  in  suit,  was  merely  an  initiatory  step 
in  the  general  scheme^  and  W.  A.  Ellis  &  Co.  having,  by  their 
breach  of  faith,  made  the  venture  ruinous  to  R.  M.  Cushman 
&  Co.,  would  not,  if  they  were  complainants,  be  permitted  to 
enforce  the  mortgage.  It  is  also  claimed  that  the  mortgage 
in  the  hands  of  the  complainants  is  subject  to  all  the  defences 
and  equities  which  might  be  invoked  against  it,  if  W.  A.  Ellis 
A  Co.  were  seeking  to  collect  it,  whether  they  arose  prior  or 
^abeeqaent  to  the  assignment. 

The  proofs  establish,  beyond  all  dispute,  that  prior  to  the 
execution  of  the  mortgage,  the  defendant  applied  to  the  com- 
plainant, Myron  P.  Bush,  to  lend  J5000  to  W.  A.  Ellis  & 
Co.,  on  the  mortgage,  and  take  an  assignment  of  it,  and  ex- 
hibited to  him  an  abstract  of  his  title  to  the  mortgaged  prem- 
ises; that  Mr.  Bush  declined  to  make  the  loan  until  a  further 
search  of  the  title  had  been  made,  and  the  mortgage  had  been 
approved  by  counsel ;  that  the  defendant  thereupon  retained 
« lawyer,  selected  by  Mr.  Bush,  who,  in  company  with  the 
defendant,  examined  the  mortgaged  premises,  and  also  made 
*  search  of  the  title.     He  subsequently  passed  the  title  and 
approved  the  security.     The  assignment  to  the  complainant' 
^  executed,  and  the  money  paid,  in  the  presence  of  the 
defendant ;  and  immediately  after,  and  while  all  the  parties 
»ere  still  in  the  office  of  the  counsel,  W.  A.  Ellis  &  Co.  passed 
to  the  defendant  their  check  for  the  amount  loaned  by  the 
^Qiplainants.     The  contract  between  R.  M.  Cushman  &  Co., 
^  the  assignment  to  the  complainant,  bear  the  same  date. 

These  facts  clearly  prove  the  complainant  invested  his 
money  in  the  purchase  of  the  mortgage,  through  the  procure- 
^t  of  the  defendant.  In  fact,  he  made  the  sale  and  received 
^  whole  proceeds.  He  cannot,  therefore,  l)e  permitted  to 
^^  its  validity-  The  doctrine  of  equitable  estopi)el,  as  it  is 
<*lled,  has  its  foundation  in  the  plainest  principles  of  natural 
^ce.  It  will  not  permit  a  person,  either  by  word  or  act, 
^represent  a. security  issued  by  him  to  be  good,  and  thereby 
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induce  another  to  give  his  money  for  it,  and  then,  when  h 
required  to  pay  it,  repudiate  the  truth  of  his  representati 
and  escape  its  payment,  by  showing,  as  between  himself  a 
the  person  to  whom  it  was  issued,  it  was  invalid.  No  ref 
enoe  to  books  is  necessary  in  vindication  of  a  principle 
clearly  fundamental  in  every  system  of  laws  framed  to  p 
mote  justice.  I  refer  to  the  following  authorities  simply 
show  how  the  doctrine  has  been  applied  :  Martin  v.  Righ 
2  Stockt.  525;  Lee  v.  Kirkpatrick,  1  McCarter  267 ;  Den, 
Baldwin,  1  Zab.  403  ;  2  Smith's  Lead.  Cos.  647,  660;  Sfo\ 
Eq.  Jur.,  §  1542. 

But  had  the  defendant  had  no  connection  with  the  tram 
of  the  mortgage  to  the  complainants,  I  am  at  a  loss  to  disco 
upon  what  principle  he  could  invoke  against  the  complains 
the  default  or  breach  of  contract  of  the  assignor,  commit 
subsequent  to  the  transfer.  Unquestionably,  the  assignee  < 
mortgage,  or  any  other  chose  in  action,  takes  it  subject  to 
equities  and  defences  existing  between  the  original  partie 
the  time  of  the  assignment,  but  I  do  not  understand  that  1 
rule  embraces  equities  or  defences  springing  from  defaults 
even  fraud  of  the  assignor,  committed  subsequent  to  the  assi 
ment,  and  which  had  no  existence,  and  were  simply  po 
bilities,  at  the  time  of  the  assignment.  The  rule  exclu 
defences  and  rights  accruing  after  the  assignment.  Corr 
V.  Bryan,  2  iStock,  146 ;  Losey  v.  Simpson,  3  Stockt.  2. 
Coster  V.  Griswdd,  4  Edwards'  Ch.  374,  marrf  I ;  Murrai 
Lylbum,  2  John's  Ch.  442 ;  2  Lead.  Oas.  in  Eq.,  pi.  2,  2 
There  can  be  no  doubt  the  mortgage  was  a  perfect  security 
the  time  the  complainants'  money  was  passed  to  the  defend 
and  the  transfer  of  the  mortgage  was  made.  No  subsequ 
act  or  default  of  the  assignor  could  impair  or  destroy  it. 

The  complainants  are  entitled  to  a  decree.  I  will  so  adv 
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1.  A  gift  to  A,  "or  to  his  heirs,"  ''or  to  his  representatives/'  is  an  ahso- 
^Qte  gift  to  A,  on  condition  that  he  is  alive  on  the  death  of  the  testator ;  but, 
^f  be  dies  in  the  lifetime  of  the  testator,  the  gift  takes  effect  in  favor  of  the 
other  persons  described  as  substitutes  of  the  primary  legatee. 

2.  In  a  gift  of  personal  property,  where  the  substitutes  of  the  primary 
l«Siteeare  described  by  the  word  "representatives,''  those  will  take  who 
bave  the  right  to  represent  the  primary  legatee  as  next  of  kin,  under  the 
suuate  of  distribotion,  and  not  his  executors  or  administrators. 

3.  If  such  next  of  kin  have  left  a  will,  the  legacy  passed  by  that ;  if  not, 
the  rights  of  creditors,  if  he  had  any,  take  precedence  of  those  of  his  next 
of  kin. 

4.  A  gift  of  a  legacy  by  a  creditor  to  his  debtor,  whether  the  debt  arose 
Mre  or  alter  the  making  of  the  will,  does  not,  in  the  absence  of  any  ex- 
F^on  showing  that  the  testator  intended  the  gift  should  have  that  effect, 
Kleue  the  debt,  but  it  may  be  applied  in  payment  of  the  legacy. 


Final  hearing  on  bill  and  answer. 
ilr.  A.  Stnible,  for  complainant. 
ilr,  B,  S.  yiorehouse,  for  defendant. 

The  Vice-Chaxcellor. 

The  object  of  this  suit  is  to  procure  a  construction  of  cer- 
tain parts  of  the  will  of  Henry  C.  Hudson,  deceased. 

The  testator  made  a  gift  of  $2000,  payable  in  gold  coin  of 
the  United  States,  to  hLs  sister,  Susan  E.  Hudson,  "  or  to  her 
representatives."  The  legatee  died  some  months  before  the 
tfistator.  Did  the  legacy  lapse?  It  is  not  saved  by  the 
twenty-second  section  of  the  statute  of  wills.     Nix.  Dig.  1031. 

There  can  be  no  doubt  about  the  rule  which  must  govern 
the  solution  of  this  question.  A  gift  to  A,  "  or  to  his  heirs," 
''ortohis  representatives,"  is  an  absolute  gift  to  A,  on  the 
condition  that  he  is  alive  on  the  death  of  the  testator ;  but  if 
^dies  in  the  life  of  the^testator,  the  gift  takes  effect  in  favor 
rf the  other  persons  described  as  substitutes  of  the  primary 
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legatee.  Gitthigs  v.  McDennott,  2  M.  *  K.  73 ;  2  WxlUfL^^ 
on  Ex^ra  956,  ct  a&j. 

Who  will  take  under  tlie  description  of  representative 
In  a  gift  of  j)ersonal  proj^erty,  where  the  substitutes  of  t 
priniarv  legatee  are  desoril^ed  by  the  word  representati\^ 
those  will  take  who  have  the  right  to  represent  the  prima 
legatee  as  next  of  kin,  under  the  statute  of  distribution,  a. 
not  his  executors  or  administrators.  Drake  v.  Pell,  3  Edward 
Ch.  270 ;  Balnea  v.  Ottey,  1  31.  &  K.  465 ;  Palin  v.  Iff 
lb.  470. 

It  is  alleged  in  the  bill,  and  admitted  by  the  answer,  tl 
David  Hudson,  a  brother  of  the  testator,  who  died  after  t 
te^stator,  was  the  only  next  of  kin  of  Susan  living  on  the  dea 
of  the  testator ;  he,  therefore,  took  the  legacy  which  Suae 
would  have  taken  had  she  survived  the  testator.  The  legac 
hiast  l>e  paid  to  his  executors  or  administrators,  and  not  i 
his  widow  and  children.  If  he  left  a  will,  the  legacy  passe 
by  that ;  if  he  did  not,  the  rights  of  creditors,  if  he  had  an; 
take  precedence  of  those  of  his  next  of  kin. 

A  gift  of  $300  is  made  to  Robert  H.  Morris.  Subsequei 
to  the  date  of  the  will  the  testator  loaned  him  $1500  on  h. 
promissory  note,  which  is  still  unpaid.  Morris  is  insolven 
Can  the  debt  due  from  Morris  be  applied  in  i)ayment  of  h 
legacy  ?  A  gift  of  a  legacy  by  a  creditor  to  his  debtor,  whethi 
the  debt  arose  before  or  after  the  making  of  the  wnll,  does  no 
in  the  absence  of  any  expression  showing  that  the  testator  ii 
tended  the  gift  should  have  that  effect,  release  the  debt,  bi 
it  may  l^  applied  in  payment  of  the  legacy.  2  Roper  on  Le 
1063;  Courtenuy  v.  WilliamSy  3 //are  539;  Voorheesv.  Voo 
hees'  Ex'rs,  3  C.  E.  Green  227. 

On  the  r(HH)rd,  as  it  now  stands,  no  decree  can  be  mad 
The  suit  Is  clearly  defective  for  the  want  of  necessary  parti( 
Morris,  the  debtor  legatee,  is  not  a  party,  nor  is  the  residua 
legatw.  Morris  has  a  right  to  be  heard  upon  the  questic 
whether  the  gift  of  a  legjicy  to  him  discharged  his  debt  or  nc 
and  the  residuarj-  legatee,  upon  the  question  of  lapse.     T 
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court  has  no  jurisdiction  over  either  of  them,  and  cannot, 
therefore,  make  a  decree  which  will  bind  them. 

Unless  the  complainant  shall  amend  his  bill,  and  bring  the 
necessaiy  parties  into  court,  within  a  reasonable  time,  his  bill 
most  be  dismissed. 


Search's  Administrator  vs.  Search's  Administrators. 

1.  A  defendant  in  a  snit  in  equity  has  a  right  to  insist  that  he  shall  be 
dittindly  and  plainly  informed  of  the  nature  and  foundation  of  the  claim 
iQtde  against  him,  and  to  be  notified  by  the  bill  what  he  has  said  or  done 
vhich  gives  his  adversary  a  right  of  action  against  him.  An  assertion  of 
>cUim  against  the  defendant,  by  way  of  inference  arising  out  of  a  recital 
in  the  bill  of  the  finding  of  a  master  under  an  order  of  reference  on  ex 
ptute  proceedings  by  the  complainant  on  petition,  is  insufficient. 

2.  The  Court  of  Chancery  has  concurrent  juri»diction  with  the  Orphans 
0)art  in  the  settlement  of  the  accounts  of  executors  and  administrators, 
uid  may  assume  exclusive  jurisdiction  at  any  time  before  decree  of  allow- 
uceand  confirmation ;  but  where  the  settlement  is  proceeding  regularly 
^  properly  in  the  Orphans  Court,  and  there  is  nothing  in  the  conduct  of 
^e  executor  or  administrator,  or  in  the  nature  of  the  estate  or  in  the 
<iQeitions  growing  out  of  its  due  settlement,  making  it  necessary  or  proper 
^thb  court  should  take  control,  the  settlement  will  be  permitted  to 
proceed  in  that  tribunal. 

3.  Where,  in  the  exercise  t)f  its  unquestioned  power,  the  Orphans  Court 
^proDoanced  a  judgment  in  a  proceeding,  in  a  matter  over  which  the 
Coortof  Chancery  has  concurrent  jurisdiction  with  that  court,  which  pro- 
^bg  was  pending  there  before  the  institution  of  a  suit  in  this  court, 
^  judgment,  so  far  as  it  embraces  the  matters  in  controversy  here,  is 
^^^Insive  against  all  persons,  unless  removed  by  appeal,  and  is  not  open 
to  leview  in  this  court  except  upon  proof  of  fraud  or  mistake. 

^  A  claim,  arising  out  of  a  single  tran^iaction,  where  it  is  alleged  one 
P^i^on  becomes  a  creditor  and  another  a  debtor,  cannot  be  made  the  foun- 
^00  of  a  suit  in  equity,  especially  where  no  discovery  is  sought. 


On  final  hearing  on  bill,  answer,  and  proofs. 
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Mr,  William  Hoisted  and  Mr,  O.  S.  HcUstedy  for  oompla 
ant. 

Mr,  John  N,  Voorhees,  for  defendants. 

The  Vice-Chancellor. 

The  bill  in  this  case  entirely  fails  to  disclose  any  ground 
equity  on  which  relief  can  be  given.  Its  material  avermei 
are  that  the  complainant^s  intestate  was  the  widow  of  the  < 
fendants'  intestate ;  that  subsequent  to  the  grant  of  administ 
tion  to  the  defendants,  the  complainant's  intestate  was  duly  < 
dared  a  lunatic,  and  a  guardian  was  appointed  for  her ;  that 
the  petition  of  her  guardian,  a  reference  to  a  master  of  t 
court  was  ordered,  to  ascertain  and  report  the  kind  and  va 
of  the  property  belonging  to  her ;  that  a  report  was  made,  < 
daring  that  the  lunatic  was  entitled,  as  a  widow,  to  a  distril 
tive  share  of  his  personal  estate,  and  to  dower  4n  the  lands 
which  he  died  seized,  and  to  one-third  of  the  rents  received 
the  defendants  as  administrators,  amounting  to  $645.35,  a 
that  the  lunatic,  at  the  time  of  her  marriage,  had  a  separate  est 
of  $400,  which,  on  her  marriage,  passed  into  the  hands 
her  husband,  and  was  held  in  trust  by  him  at  the  time  of 
death,  and  subsequently  came  to  the  hands  of  the  defendar 
as  his  administrators ;  that  the  lunatic  died,  and  the  co 
plainant  was  appointed  to  administer  her  estate,  and 
administrator  thereof,  exhibited  a  elaim  to  the  defendants, 
administrators  of  the  husband's  estate,  demanding,  (to  qu 
the  language  of  the  bill,)  "  first,  the  amount  of  $2000,  w 
interest  thereon ;  second,  the  amount  of  $400,  trust  moi 
held  by  them,  with  interest  thereon ;  third,  balance  of  anioi 
of  sale  of  personal  property  set  off  to  Sarah  Search,  and  i 
delivered  to  her  guardian,  amounting  to  $186.25  ;  fourth,  i 
sum  of  $215.05,  being  her  right  of  dower  in  rents  and  pro 
received  by  administrators  from  tenants  of  farms  of  s: 
William  Search,  deceased,"  and  that  the  defendants  refui 
to  comply  with  such  demand. 


FEBRUARY  TERM,  1876.  139 


Search's  Administrator  v.  Search's  Administrators. 


It  is  not  averred  the  rents  received  by  the  defendants 
^ere  not  due  at  the  death  of  the  intestate,  or  did  not  properly 
^^Dstitute  a  part  of  his  personal  estate.  It  must  be  assumed, 
^n^refore,  they  received  them  rightfully,  in  the  due  adminis- 
^^«^tion  of  the  estate. 

The  hearing  before  the  master,  under  the  order  of  refer- 
^tioe,  so  far  as  the  bill  gives  any  information,  was  ex  parte^ 
^iid,  from  the  nature  of  the  proceeding,  must  necessarily  have 
*>€en80. 

The  bill,  it  will  be  observed,  charges  no  liability  against 
either  the  defendants  or  their  intestate,  by  distinct,  direct 
averment ;  indeed,  no  claim  is  asserted  as  a  matter  of  fact 
Jurist  anybody.     The  averment  is  simply  that  the  master 
^rted  that  a  claim  existed,  and  that  the  complainant  exhib- 
ited a  claim.     The  only  assertion  of  a  claim  made  by  the  bill, 
is  by  way  of  inference  arising  out  of  a  recital  of  the  action 
of  the  master  and  the  complainant.     This  is  not  sufficient. 
A  defendant  in  a  suit  in  equity  has  a  right  to  insist  that  he 
shall  be  distinctly  and  plainly  informed  of  the  nature  and 
foundation  of  the  claim  made  against  him,  and  to  be  notified 
by  the  bill  what  he  has  said  or  done  which  gives  his  adver- 
SMy  a  right  of  action  against  him.     Story^s  Eq,  PL,  §  241 ; 
Andrtm  v.  Famham,  2  Stockt.  94. 

The  estate  of  the  defendants'  intestate  was  in  course  of 
«*ttl€ment  in  the  Orphans  Court  of  the  county  of  Hunterdon,, 
▼hen  this  suit  was  commenced.  Their  final  account  was  filed 
February  8th,  1875,  and  allowed  and  confirmed  by  the  court 
^  the  Ist  day  of  March  following.  The  bill  was  filed  Feb- 
f^  27th,  1875,  but  process  was  not  served  on  the  defend- 
^^  until  the  2d  day  of  March.  No  effort  was  made  ta 
^frest  the  settlement  in  the  Orphans  Court.  In  the  exercise 
^Htg  unquestioned  power,  that  tribunal  has  pronounced  a 
judgment  in  a  proceeding  pending  before  it  prior  to  the  insti- 
tution of  this  suit,  which,  so  far  as  it  embraces  the  matters 

• 

^  controversy  here,  is  conclusive  against  all  persons,  and  not 
^  to  review  in  thi^  court  except  upon  proof  of  fraud  or 
mistake.    Remmon  528,  §  108 ;  Frey  v.  Demarest,  1   C.  E. 
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Green  239 ;  Voorhees  v.  Voorhees*  Ejc^rSy  3  C.  E,  Green  2 
A  decree  of  allowance  and  confirmation^  as  well  as  a  de< 
of  distribution,  is  a  proceeding  in  rem,  analogous  to  proa 
ings  in  admiralty,  and  unless  removed  by  appeal,  fin; 
determines  the  rights  of  all  persons,  whether  they  are 
juris  or  under  disability,  to  the  property  in  question.  £ 
V.  Zule,  1  McCarter  501. 

This  court  has  concurrent  jurisdiction  with  the  Orpl 
Court  in  the  settlement  of  the  accounts  of  executors 
administrators,  and  may  assume  exclusive  jurisdiction  at 
time  before  decree  of  allowance  and  confirmation ;  but  wl 
the  settlement  is  proceeding  regularly  and  properly  m^ 
t»urt,  and  there  is  nothing  in  the  conduct  of  the  executoi 
administrator,  or  in  the  nature  of  the  estate,  or  in  the  qi 
tions  growing  out  of  its  due  settlement^  making  it  necese 
or  proper  that  this  court  should  take  control  of  it,  this  cc 
will  allow  the  settlement  to  proceed  in  tliat  tribunal,  fia 
V.  mUiamsony  1  Greenes  Ch.  480;  Clarke  v.  Johnwn 
Stockt.  288 ;  Frey  v.  Demaresty  supra;  Van  Mater  v.  Siel 
1  Stockt.  485,  The  bill  presents  no  fact  or  reason,  even 
way  of  recital,  which,  at  any  stage  of  the  administratioE 
this  estate,  would  have  rendered  it  proper  to  withdraw 
settlement  from  the  Orplians  Court. 

The  evidence  produced  by  the  complainant  seems  to  h 
been  offered  with  a  view  of  attempting  to  establish  a  sii 
fact,  viz.,  that  at  the  time  of  the  marriage  of  Mr.  Search 
Mrs.  Search,  nearly  twenty  years  ago,  she  had  about  $40( 
money,  which,  on  the  marriage,  passed  into  his  possession 
be  held  bv  him  for  her  use  and  benefit.  A  claim  of 
character,  consisting  of  a  single  transaction,  where  i 
alleged  one  person  becomes  a  creditor  and  another  a  del 
cannot  be  made  the  foundation  of  a  suit  in  equity,  especi 
where  no  discover}'  is  sought.  Story^s  Eq.  Jur.,  §  459.  ' 
evidence,  however,  utterly  fails  to  show  even  a  slight  pr 
Jacie  case  against  the  defendants'  intestate. 

In  my  judgment,  the  complainant  has  no  case,  eithei 
his  bill  or  in  his  proofs ;  the  bill  must,  therefore,  be 
missed,  with  costs.     I  will  so  advise. 
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Meyer  vs.  Bishop. 

1.  Equity  will  not  give  any  aid  not  demandeil  by  strict  rules,  to  a  party 
^king  to  set  aside  a  sheriff's  sale  under  an  execution  issued  out  of  this 
coart,  where,  since  such  sale,  he  has  procured  a  sale  of  the  same  premises- 
to  be  made  under  a  judgment  recovered  by  himself,  while  he  was  disputing 
the  Talidity  of  such  prior  sale,  and  without  the  slightest  notice  to  any  of 
tiie  persons  interested,  except  such  as  was  given  by  adjoumc^eut  from  week 
to  week  for  more  than  a  year. 

2.  A  general  verbal  direction  by  a  sheriff  to  an  assistant  in  his  office,  to 
make  the  sales  and  adjournments  necessary  on  a  given  day,  confers  na 
iQthority  to  make  a  sale,  and  a  sale  made  under  such  direction  will  be  set 
adde. 

3.  A  sheriff  cannot  constitute  a  special  deputy  to  serve  even  an  original 
writ,  by  a  mere  verbal  command,  without  delivery  of  the  writ. 

1  In  the  absence  of  statutory  provision,  the  general  rule  is  that  judicial 
ales  shall  be  made  in  the  presence  and  under  the  immediate  supervision 
of  the  officer  designated  in  the  decree  commanding  the  sale.  The  statute 
(Betigm  767,)  however,  held  to  be  declaratory  upon  the  subject. 

5>  A  special  deputy  of  a  sheriff  is  in  no  sense  a  public  officer,  but  merely 
theprirate  agent  or  officer  of  the  sheriff,  and  neither  his  appointment  nor 
bis  relation  to  the  sheriff  can  be  presumed  from  his  acts. 

fi.  Where  the  complainant  under  foreclosure  proceedings  is  the  pur- 
chaser of  the  mortgaged  premises,  the  sale  may  be  set  aside  on  petition ;  a 
is  not  necessary. 


On  petition  of  Ezekiel  M.  Patterson  to  set  aside  a  sale  of 
mortgaged  premises  made  by  the  sheriff  of  Middlesex. 

-Jfr.  Oscar  Keen,  for  petitioner.. 

Jfr.  A.  V.  Schencky  contra. 

The  Vice-Chancellor. 

The  petitioner,  who  claims  to  have  a  lien,  by  virtue  of  a 
J^*^cnt  recovered  by  him  against  James  Bishop,  on  certain 
'^^w^aged  premises  sold  by^  the  sheriff  of  Middlesex  county, 
^^t^  fieri  facias  issued  out  of  this  court,  seeks  to  have  the 
^vi  aside.  aneL  at  sensale  made,,  for  three  reasons :    First,, 
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bewmse  it  was  made  in  the  sheriff's  absence,  by  a  person  ha 
ing  no  authority  to  make  it ;  second,  because  it  was  made 
the  day  first  advertised,  without  adjournment,  against  t 
|)etitioner's  protest,  and  c^ontrary  to  the  custom  prevailing 
that  county  for  many  years,  whereby  he  was  surprised,  a 
lost  an  opportunity  of  bidding  more  for  the  property  than 
was  sold  for ;  and  third,  because  the  property  was  sold  foi 
price  grossly  inadequate. 

The  proofs  in  support  of  the  two  last  reasons  entirely  f 
in  my  judgment,  to  present  a  case  which  demands  the  act 
of  the  court.  Besides,  the  conduct  of  the  petitioner  since 
sale,  in  procuring  a  sale  to  be  made  under  his  judgment,  wl 
he  was  disputing  the  validity  of  the  prior  sale  in  this  ecu 
and  without  the  slightest  notice  to  any  of  the  persons  int^ 
ested,  except  such  as  was  given  by  adjournments  from  we 
to  week  for  more  than  a  year,  does  not  make  it  the  duty 
the  court  to  give  him  any  aid  not  demanded  by  strict  rules. 

The  first  reason  presents  the  only  question  entitled  to  co 
sideration.  It  is  undisputed  that  the  sale  was  made  in  t 
sheriff's  absence,  by  a  person  who  says  he  was  the  sherifl 
assistant  under  a  verbal  contract  to  take  charge  of  his  offi 
and  business  affairs,  and  who  made  it  pursuant  to  a  genei 
verbal  direction  to  make  the  stiles  and  adjournments  necessa 
on  that  day. 

The  important  question  is,  did  this  general  verbal  directi 
confer  authority  to  make  the  sale  ?  Deputy  sheriffs  are 
two  kinds,  general  and  special.  A  general  deputy,  or  und 
sheriff',  is  a  public  officer  constitutetl  by  formal  written  i 
pointment,  executed  under  hand  and  seal,  which  confers  up 
him  power  to  perform  the  ordinary  duties  of  the  office ;  wh 
a  special  deputy  is  constituted  by  special  appointment,  creati 
him  an  offiwr  of  the  sheriff,  2>ro  hoc  vice,  to  execute  a  parti< 
lar  writ.  Allen  v.  Smithy  7  Halst  159.  If  the  design  in  t 
case  was  to  appoint  an  under-sheriff*,  and  he  could  only  tj 
general  cliarge  of  the  office  iis  such  officer,  the  mode 
appointment  was  absolutely  ineffectual.  Such  an  appoi 
ment  can  only  be  made  by  writing,  under  the  sheriff's  hi 


FEBRUARY  TERM,  1876.  143 

Meyer  r.  BUhop. 

^  seal ;  and  until  the  appointee  qualifies  by  oath,  and  by 
filing  his  appointment  and  oath  in  the  oflfice  of  the  clerk  of 
the  Cburt  of  Common  Pleas  of  his  county,  all  his  acts  and 
proceedings,  by  force  of  statutory  provision,  are  absolutely 
void.    Mx.  Dig.  893,  §§  37,  38.     At  common  law,  a  bailiff 
of  a  liberty,  with   general   authority   to  serve   and   return 
TOte,  could  only  be  appointed  by  writing  under  seal,  but  a 
servant  or  special  bailiff  might  be  authorized  to  execute  a 
particular  writ,  either  by  delivering  it  to  him  with  a  verbal 
command,  or  by  warrant  in  writing.     Kloepping  y.  Stell- 
nadier,  7  Vroom  178;  Sewell  on  Sheriffs  103.     In  the  case 
just  cited.  Judge  Depue,  speaking  of  the  mode  in  which 
special  deputies  are  constituted  in  this  state  to  serve  original 
^ts,  says :     "  In  this  state  the  practice  has  been  to  endorse  a 
deputation  in  writing  on  the  writ.     Whether  the  service  of  a 
writ  in  ordinary   cases,  by   special   deputy   under  a  verbal 
audiority,  would  be  sustained,  it  is  not  necessary  to  decide. 
The  protection  of  sheriffs  from  the  assumption  of  third  per- 
sons to  act  in  their  names,  as  well  as  the  safety  of  parties  from 
Ae  ill^l  acts  of  persons  having  no  official  character,  would 
J^iuire  that  the  authority  of  such  persons  to  discharge  the 
official  duties  of  the  sheriff  should  Ikj  in  writing."     In  James 
^.  Car,  4  Hoist  335,  it  was  held  a  sheriff  could  not  give  a 
general  authority  to  his  attorney  to  appoint  sj)eidal  dei)uties, 
^  a  writ  of  dower  served  by  a  person  apjiointed  by  the 
»heriff^s  attorney,  in   the   sheriff's   name,  by   writing,  was 
qoashed.     This  case  declares  the  sheriff  cannot  delegate  his 
authority  to  an  attorney  to  appoint  a  si)eeial  deputy,  and  also 
"lat  the  sheriff's  ratification  will  not  give  validity  to  the  act  of 
^  unauthorized  person,  for  the  return  to  the  writ  in  this  case 
Diust  have  been  drawn  and  signed  by  the  sheriff. 

The  editor  of  Fisher's  Digest,  (4  Fisher^s  Com,  L,  Dig, 
'^n,)  in  his  summary  of  the  opinion  in  Seal  v.  Hudson,  2 
to  CouH  Itep.  55,  and  S.  G,  4  Dow  &  Lowndes  760,  says, 
**^ly  writing  the  name  of  a  particular  officer  on  the  back  of 
*/./a.  or  c«.  «a.  in  the  place  where  the  direction  to  levy  or 
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arrest  are  written,  coupled  with  a  letter  by  the  plaintiff 
attorney,  directing  the  particular  oflficer  to  hold  possessic 
after  levy,  is  not  sufficient  to  constitute  an  appointment  of 
special  bailiiF.  The  summary  does  not  show  who  endors* 
the  officer's  name  on  the  writ,  nor  who  delivered  it  to  him. 

In  view  of  these  authorities,  I  think   it  must  be  held 
sheriflF  cannot  constitute  a  si)ecial   deputy  to  serve  even 
original  writ,  by  a  mere  verbal  ct^mmand,  A\nthout  delivery 
the  writ. 

The  appointment  under  consideration  was  not  accompani 
by  the  delivery  of  any  process,  and  does  not  seem  to  ha 
been  limited  to  the  performance  of  a  specific  act,  in  a  sing 
case,  but  to  have  been  designed  to  operate  as  a  complete  tran 
fer  of  the  general  fwwers  of  the  office,  for  that  day  at  leas 
for  the  direction  was  to  make  all  the  sales  and  adjoummen 
necessary  on  that  day.  The  appointee  was,  pro  tempor€y\ 
exercise  all  the  powers  of  the  office,  and  to  be  as  fully  invest* 
with  the  sheriff's  prerogatives  as  though  he  had  been  elect© 
commissioned  and  sworn.  He  was  to  exercise  the  discr 
tionary  power  of  adjournment  conferred  by  the  statute,  {Ret 
sion  753,  §  5) ;  to  decide  the  order  in  which  the  several  sal 
advertised  for  that  day  should  be  made;  also,  whose  bi 
should  be  accepted  and  whase  refused,  {Mermin  v.  SnnOkj 
Greenes  Ch,  197) ;  whether  the  sales  had  been  properly  adv€ 
tised  or  not^and  also  whether  the  sum  bid  for  any  sped: 
piece  of  property  was  sufficient  to  justify  a  sale,  or  was 
grossly  inadequate  as  to  render  a  sale  of  it  nugatory.  (Qii 
mine  v.  Little,  1  C  E.  Gh*eeii  49.)  To  permit  a  sheriff 
delegate  the  large  and  important  discretionary  powers  wi 
which  he  is  invested  in  making  sale  of  real  estate,  by  simj 
uttering  a  verbal  command  to  any  subordinate  he  may  call 
bis  aid,  and  to  allow  such  subordinate  to  exereise  these  powi 
in  the  sheriff's  absence,  without  even  an  oath  that  he  willi 
them  faithfully,  would  manifestly  inaugurate  a  new  and  df 
geroos  practice,  and  give  countenance  to  a  palpable  violati 
of  the  obvious  purpose  of  the  law.    Whatever  may  have  b 
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the  real  purpose  of  the  sheriff,  liis  conduct,  iu  tlie  in.stiuice 
Qoder  examination,  must,  in  legal  contemplation,  he  regarded 
as  an  attempt  to  appoint  an  under-sheriif,  in  utter  defiance  of 
the  plain  requirements  of  the  statute. 

A  purchaser  of  land  at  sheriff's  sale  has  a  right  to  the  best 
conveyance,  in  point  of  form,  that  can  be  made.  By  the 
thirteenth  setrtion  of  the  act  relative  to  the  sale  of  lands,  (i^er/- 
f'm  757,)  it  is  made  the  duty  of  the  sheriff,  by  oath  appendetl 
to  each  deed  made  by  him,  to  verify  the  validity  of  the  execu- 
tion under  which  the  sale  was  made,  so  far,  at  least,  jis  it 
<X)al(l  be  affected  by  his  acts,  and  to  give  assurance  that  the 
money  onlered  to  l^e  made  by  it  hiis  not  been  paid  ;  that  the 
time  and  place  of  side  were  duly  advertised,  and  that  the 
grantee  was  a  bmiafidc  purchaser  for  the  best  price  that  could 
l»e  obtained  ;  and  it  is  also  enacte<l,  that  a  deed  executed  in 
j^ueh  form  shall  be  evidence  of  a  good  and  valid  sale  and  con- 
veyance. Every  purchaser  has  a  right  to  a  deed  executed  in 
conformity  to  this  statute.  Its  obvious  design  is  to  give 
peater  security  to  titles  made  by  virtue  of  judicial  sales,  and 
thus  prfimote  the  interest  of  both  debtor  and  creditor.  The 
wth  can  only  be  made  upon  personal  knowledge.  To  permit 
it  to  have  full  effect,  when  made  upon  hearsay,  or  the  repre- 
sentations of  a  subordinate  having  no  official  character,  would 
defeat  one  of  the  main  objects  of  the  law.  In  my  opinion, 
ie  statute  contains  a  clear  legislative  declaration  that  judicial 
'^es  of  land  shall  be  made  in  the  presence  and  under  the 
immediate  direction  of  the  officer  having  authority  to  transfer 
the  title.  In  the  absence  of  a  statutory  provision  like  that 
JQst  quoted,  the  general  rule  is,  that  judicial  sales  shall  be 
^e  in  the  presence  and  under  the  immediate  supervision  of 
4e  officer  designated  in  the  decree  c^ommanding  the  sale, 
^fcwtwi  V.  Railroad  Co.,  3  Wcdl.  205 ;  Rarer  on  Jud,  ScdeSy 
8  88,  89.  Chancellor  Kent,  in  Heyer  v.  Deaves,  2  Johns, 
Cfc.  154,  set  aside  a  sale  made  by  an  agent  of  the  master  ap- 
pointed to  sell,  Avho  could  not  be  present  at  the  sale  in  conse- 
Vcace  of  sickness,  declaring  it  was  the  evident  purpose  of  a 
'tote  which  directed  ^*  all  sales  of  mortgaged  premises,  under 
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a  derree,  .should  be  made  by  a  master,"  that  such  sales  sho'v 
be  under  the  direction  of  a  known  and  responsible  officer,  a 
to  allow  a  sale  to  stand,  made  in  the  way  that  had  be; 
would  ojien.  the  door  to  a  very  lax  and  dangerous  pnictice. 
is  clear  the  sale  in  question  was  not  made  by  an  officer  havi 
authority  to  make  it,  and  it  must,  therefore,  be  set  aside. 

The  acts  of  the  sheriff's  sul)ordinate  derive  no  strengi 
from  the  rule  that  the  acts  of  a  pul)lic  officer,  defadOy  are  I 
Ikj  estccnuHl  valid  in  respect  to  the  public  and  the  rights  c 
third  jxTsons.  As  under-sheriff,  all  his  acts  were  absolutel 
void,  by  the  plain  letter  of  the  statute,  for  the  want  of  a  vali 
aj)iK)intment  and  an  oath.  As  special  deputy,  he  was  in  n 
senst*  a  j)ublic  officer,  but  merely  the  private  agent  or  officer  c 
the  sheriff,  and  neither  his  appointment  nor  his  relation  t 
the  sheriff,  ciui  1k»  j>resumed  from  his  acts.  Short  v.  Lee, 
Jac,  &  W.  408;  1  Grernf.  Ei,,  §  83,  n.  4.  The  rule  referre 
to  has  no  application  to  the  acts  of  such  an  officer. 

The  sale  may  Ix?  set  aside  on  j)etition  ;  a  bill  is  not  nece: 
siiry,  the  complainant  iKnng  the  j)urchaser.  Ciunpbdl  v.  Gan 
7ier,  3  Sfnvkt.  423. 


Ferry  and  Akin  rs,  Laible  and  others. 

1.  Where  a  tej*tator  directs  Wm  executor**  to  continue  his  buKiness  afl 
liiH  death,  and  they  contract  debts  in  itH  prosecution,  so  much  and  no  m ' 
of  the  testittor*8  iissets  as  lie  has  directe<l  to  be  employed  in  the  continaaa 
of  the  business  after  his  death,  with  the  accumulations  thereon,  will  9tB 
cliargeti  in  ecjuity  with  all  debts  properly  contracted  in  the  prosecuti 
of  the  business,  and  a  creditor  of  such  fund  may  look  to  it  in  the  fin>t  i 
stance  for  the  payment  of  liis  debt,  and  before  exhausting  his  reme 
against  the  executors  personally. 

2.  No  general  rule  defining  what  causes  of  action  may  be  propei 
joined,  and  what  cannot,  can  be  laid  down.  The  question  is  always  one 
convenience  in  conducting  a  suit,  and  not  of  principle,  and  is  addressed 
the  sound  discretion  of  the  court. 

3.  Where  it  appears  that  the  causes  of  action  or  claims  are  so  dissimi 
or  distinct   in   their  nature  that  they  cannot  be  heard  and  determii 
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together,  but  must  be  heard  piecemeal,  first  one  and  then  the  other,  a  clear 
GMe  of  miijoinder  is  presented. 

4.  But  where  a  complainant  has  two  good  causes  of  action,  each  furnish- 
ing the  foundation  of  a  separate  puit,  one  the  natural  outgrowth  of  the 
other,  or  growing  out  of  the  same  subject  matter,  where  sll  the  defendants 
have  some  interest  in  every  question  raised  on  the  record,  and  the  suit  has 
a  Ringle  object,  they  may  be  properly  joined,  and  the  objection  of  multi- 
fiuioosneas  or  misjoinder  will  not  be  sustained. 


On  denitirrers  to  bill. 

^r,  A.  Q.  Keaabey,  for  complaiDiints. 

Mr.  Wm.  H.  Morrow,  for  Johanna  Laible. 

J/r.  Thomas  X.  McCaHer,  for  Maria  A.  I^aible. 

The  VICE-CHA^X'EIJX)R. 

The  bill,  as  originally  framed,  prescntc^l  an  ordinarj'  forc- 
oKiiJure  case.     It  prayed   a   decree   for   the  sale   of  certain 
mortgaged  premises  in  satisfaction  of  a  mortgage  made  by 
Christopher  Wiedenmayer  and  Johanna  Laible,  to  the  com- 
plainants, for  the  sum  of  ^65,000.     The  mortgaged  premises 
^ere  the  projyerty  of  John  Laible  the  first,  at  the  time  of  his 
death  in  August,  18G2,  and  were  conveycnl  by  his  executors 
t'»  Wicilenmayer  just  before  the  execution  of  the  mortgage  in 
>uit.    Answers  were  fileil  by  certain  of  his  children,  denying 
the  j)ower  of  the  executors  to  convey,  and  also  alleging  that 
the  conveyancxi  to  Wiedenmaver  wits  not  made  to  carry  out  an 
actual  sale,  but  was  a  mere  artifice  to  enable  him  to  execute 
the  mortgage  to  the  complainants.     The  complainants  there- 
upon amended  their  bill, substantially  alleging  that  the  testator, 
at  the  time  of  his  death,  was  engaged  in  the  brewery  business ; 
diat  his  executors,  pursuant  to  the  directions  of  his  will,  con- 
tinued his  business  after  his  death ;  that  the  debt  secured  by 
their  mortgage  was  contracted  by  the  executors  in  the  pur- 
eiiasc  of  necessary  brewei*s*  materials  used  in  the  business ; 
^mt  the  business,  under  the  management  of  the  executors,  was 


148  CASES  IN. CHANCERY. 


Ferry  and  Akin  v.  Laible. 


pro8ix?roiis,  and  out  of  the  means  furnished  by  the  compla 
auts  for  carrying  it  on,  the  executors,  without  the  knowlec 
of  the  complainants,  paid  the  testator's  debts,  and  erected 
the  brewery  premises  a  large  brick  dwelling-house,  at  a  c 
of  nearly  $30,000 ;  also,  a  large  new  brewery,  and  a  cool 
house,  and  made  large  additions  to  the  cellars,  machinery  { 
fixtures ;  that  in  consequence  of  the  large  outlays  for  th 
puri)oses,  the  execnitors  were  unable  to  pay  the  complainai 
and  although  never  distinctly  so  informed,  they  suppose  : 
conveyance  to  Wiedenmaver  was  made  with  a  view  of  seei 
ing  their  claim,  and  preventing  a  sale  of  the  brewery  pre 
ises  under  judicial  proceedings.  They,  therefore,  insist  tl 
whether  their  mortgage  is  a  valid  lien  on  the  mortgag 
premises  or  not,  the  testator,  by  directing  the  continuance 
his  business  after  his  death,  embarked  his  whole  estate 
trade,  and  charged  it  in  equity  with  all  debts  proj)erly  inciin 
in  its  prosecution. 

Two  demurrers  have  Ixjcn  filed,  one  by  Maria  A.  Ijaible,  1 
widow  and  sole  legatee  of  the  testator's  deceased  son  Jol 
insisting  that  the  amendments  contain  no  equity;  and  the  otl 
by  the  testator's  widow,  alleging  that  the  bill,  as  amended 
multifarious. 

In  support  of  the  oljjection  of  want  of  equity,  it  is  s 
that  where  a  testator  directs  his  executors  to  continue 
business  after  his  death,  and  they  contract  debts  in  its  prose 
tion,  the  primary  remedy  of  creditors  is  against  the  cxecut 
personally,  and  they  have  no  remedy  against  the  assets  ui 
the  personal  remedy  is  exhausted,  unless  insolvency  is  alleg 
This  view  seems  to  have  the  supi>ort  of  the  judgment 
Vice-Chancellor  Bacon,  in  Owen  v.  Delametx,  15  Eq,  Ckjut.  1 
and  he  cites  the  judgment  of  Lord  Eldon  in  Ex  parte  Garla 
10  Vesey  120,  as  his  authority.  Lord  Eldon's  opinion,  ai 
read  it,  gives  no  support  to  this  view,  but  so  far  as  he  1 
down  any  rule  on  the  subject  of  the  order  of  liability,  deck 
the  fund  or  property  embarked  in  trade  primarily  answera) 
He  says :  "  Creditors  whose  debts  have  been  contracted  after 
death  of  the  testator,  have  the  whole  fund  that  is  embarkec 
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the  business ;  and  in  addition,  they  have  the  |>er8onal  responsi- 
bility of  the  individual  with  whom  they  deal.  They  have 
«omething  very  like  a  lien  upon  the  estate  embarked  in  the 
iwde."  It  is  manifestly  just  that  so  much  of  his  estate  as  the 
testator  has  embarked  in  the  busine&s,  shall  be  answerable,  in 
«)me  form,  to  the  creditors  of  the  basiness.  I  think  this  rule 
may  be  fairly  deduced  from  the  cases,  that  so  much  and  no 
more  of  the  testator's  assets  as  he  has  directed  to  be  employed 
in  the  continuance  of  his  business  after  his  death,  with  the 
accumulations  thereon,  shall  stand  charged  in  ecjuity  with  all 
debts  properly  contracted  in  the  prosecution  of  the  business. 
El  parte  Garland,  supra  ;  Ex  paiie  Riclmrdnony  3  Madd.  138 ; 
Thompson  v.  Andrews,  1  M.  &  K.  116;  Oiitbush  v.  Oatbush, 
1  Bern,  185;  MvNeillie  v.  Adon,  4  DeG.,  M.  &  G.  744. 
There  can  be  no  doubt  that  on  payment  by  an  executor,  out 
of  his  own  funds,  of  a  judgment  recov^ered  against  him  per- 
^nally,  for  a  debt  properly  incurred  by  him  in  the  business, 
he  would  be  entitled  to  re-imbursement  out  of  the  trust  prop- 
erty. It  stands  pledged,  unquestionably,  for  the  ultimate  dis- 
<5harge  of  all  debts  contracted  in  its  employment,  according  to 
ihewill  of  the  testator.  V ice-Chancellor  Bacon  conc»edes  that 
by  directing  a  continuance  of  the  trade,  the  testator  has  created 
^  trust  estate,  which  the  court  will  keep  separate,  and  apply 
exclusively  to  the  purposes  of  the  trust,  (keen  v.  Defamere, 
*"/>ra.  Why,  then,  should  creditors,  who  must  in  any  event 
he  paid  out  of  the  trust  proi>erty,  whether  it  l)e  regarded  as 
primarily  or  secondarily  liable,  l>e  put  to  this  circuity  of 
**ion,  with  its  delays  and  useless  expense  ?  No  reason  of 
policy  or  convenience  was  shown  for  limiting  creditors,  in  the 
fifst  instance,  to  a  personal  remedy  agaiast  the  executors,  and 
Ml  the  absence  of  a  binding  authority  constraining  me  to  adopt 
4at  view,  I  think  the  demurrer  alleging  want  of  equity 
should  be  overruled. 

The  position  of  an  executor  ccmtinuing  the  testator's  busi- 
*« pursuant  to  his  will,  is  a  hard  one  at  best.  If  the  business 
■  Prosperous,  he  can  derive  no  benefit  from  it ;  if  it  i)roves  dis- 
^■'roiw,  he  is  personally  liable  for  all  loss  beyond  the  value 
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of  the  assets  embarked  in  the  venture.  2  TITffitaw*  an  JElx^r^ 
1526,  marg^L  His  position  is  one  of  pure  hazard,  which  he 
assumes  for  the  benefit  of  others,  without  the  slightest  poesi- 
bility  of  advantage  to  himself.  Under  these  eircumstanoes^ 
the  court  should  be  slow  to  listen  to  an  objection  made  by  the 
beneficiaries  of  the  testator,  to  the  remedy  adopted  by  a 
creditor,  resting  solely  on  the  ground  that  it  is  not  the  meet 
oppressive  he  c»ould  have  employed. 

The  other  demurrer  imputes  two  faults  to  the  bill  as 
amended :  First,  that  it  seeks  to  prosecute,  in  the  same  action^ 
two  distinct  causes  of  action ;  and  second,  that  it  brings  before 
the  court,  as  defendants,  certain  persons  who  have  no  interest 
whatever  in  the  controversy,  so  far  as  it  relates  to  the  question 
whether  the  complainants  («n  or  cannot  charge  the  general 
estate  of  the  testator  with  their  debt. 

No  general  rule  defining  what  causes  of  action  may  be 
projKirly  joined  and  what  cannot,  can  be  laid  down.  The 
question  is  always  one  of  convenience  in  conducting  a  suit, 
and  not  of  principle,  and  is  addressed  to  the  sound  discretion 
of  the  court.  Einans  v.  Emans,  1  McCaHer  118;  Campbell 
V.  Machay,  1  M,  cfe  C.  618 ;  1  DanielFs  Ch.  Pr.  334,  note  2  ^ 
Storj/^8  Eq.  PI.,  §  284.  If  it  appears  that  the  causes  of  action 
or  claims  are  so  dissimilar  or  distinct  in  their  nature  that  they 
cannot  be  heard  and  determined  together,  but  must  be  heard 
piecemeal — first  one  and  then  the  other — a  clear  case  of  fatal 
misjoinder  is  presented ;  but  where  a  complainant  has  twa 
good  caiLses  of  action,  each  furnishing  the  foundation  of  a 
separate  suit,  one  the  natural  outgrowth  of  the  other,  or 
growing  out  of  the  same  subject  matter,  where  all  the  defend- 
ants have  some  interest  in  every  question  raised  on  the  record^ 
and  the  suit  has  a  single  object,  they  may  l)e  properly  joined,. 
and  the  objection  of  multifariousness  or  misjoinder  will  not 
be  sustained.  Story^s  Eq,  PL,  §  284;  Durling  v.  Hamtnar^ 
5  C  E.  Green  227 ;   Campbell  v.  Maehay,  supra. 

In  Harriaon  v.  Stcicart,  3  C,  E.  Green  451,  on  a  bill 
against  husband  and  wife  to  foreclose  a  mortage,  made 
during   coverture   by  the  wife  alone,  and  tlierefore  void^  a 
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decree  -was  made  for  the  sale  of  the  land  described  in  the 
mortgage,  on  the  ground  that,  though  the  mortgage  wjis  void 
as  a  deed,  effect  must  be  given  to  it  as  a  valid  charge  of  her 
debt  on  her  separate  estate.  The  bill  was,  doubtlesn,  so 
firamed,  in  its  premises  and  prayer,  as  to  enable  the  court  to 
give  relief  on  either  of  the  two  distinct  causes  of  action  con- 
tained in  it. 

Separate  causes  of  action,  growing  out  of  the  same  trans- 
action, against  the  same  defendanta,  were  joined  by  order  of 
the  court  in  the  same  bill,  in  Wikon  v.  Brown,  2  Beas,  277. 

And  in  Armstrong  v.  Ro88y  5  C  E,  Green  121,  on  a  bill  to 
foreclose  a  mortgage  given  for  the  purcha.se  money  of  land 
conveyed  to  a  married  woman,  but  void  as  a  deed,  because 
not  acknowledged  so  as  to  pass  her  estate,  the  complainant 
was  permitted,  at  the  hearing,  to  add  to  his  cjULse  of  action 
*»n  his  mortgage,  his  right  to  a  vendor's  lien,  the  defect  of  the 
bill  being  characterized  by  the  chancellor  as  merely  formal. 

These  cases  sufficiently  illastrate,  I  think,  what  causes  of 

action  may  be  properly  united  in  the  same  suit.     They  cover 

precisely  the  case  under  consideration.     It  must  be  admitted 

the  demurrer  ought  not  to  be  sustained,  if,  on  final  hearing, 

the  court  would  permit  the  cause  of  action  now  objected  to, 

to  be  added.     Although  two  seimrate  ciuises  of  action  are  set 

forth  in  the  bill,  its  purpose  is  single,  viz.,  the  enforcement 

of  a  debt,  either  as  a  mortgage  debt  or  as  a  charge  upon  the 

assete  embarked  in  the  business.     Each  of  the  defendants  has 

«)me  interest  in  all  the  questions  raised  on  the  record,  whether 

they  flow  from  the  one  cause  of  action  or  the  other.     They 

are  all  interested  in  the  brewerv^  pr(;mises,  and  arc,  therefore, 

necessary  parties  to  a  suit  founded  on  either  cause  of  action, 

for  these  premises  constitute  a  part  of  the  proj>erty  answerable     I 

for  the  debt,  whether  it  is  enforceil  as  a  mortgiige  debt  or  as 

a  charge  in  equity.     Some  of  the  defendants  have  no  interest 

in  so  much  of  the  trade  property  as  consists  of  j)ersonalty,  but 

their  interest  in  the  brewery  premises,  and  in  those  iM)rtions 

o{  the  testator's  other  lands  which,  it  is  alleged,  have  l)een 

greatly  increased  in  value  by  the  improvements  made  thereon 
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I»v  tin*  cxccutois,  nut  of  tilt'  t'ijriiiiitr*'  <>t'  tin*  InvwcTV  lni.siiK\*4s, 

•  •  •  ■ 

iMMulvr  tln'in  ncnssMrv  |»:irtif>  ton  suit  fV>uu<lfd  <ni  ritluT or  IkuIi 
caust's  ot'iu'iiou.  All  tin*  dctrudant^  an*  ricarly  indispcnsablo 
parti'*'^  t<»  a  suit  loundtMJ  on  ritlicr  cau-Jc  i^i'  action.  XoitluT 
lif'tlit;:.  <*au  say,  to  i'itlnT  claiui  ina<le  liy  the  (*oni[ilain:i]its, 
\vlia(  lifinl  (  nticiiliaui  siv-*  in  (aninlM'll  r.  Markav,  a  <K't\*n«l- 
ant  must  !»•  alilf  lo  .siy,  to  uphold  a  (K'niurriT  tor  niultitari- 
ousuj's.^,  that  "  Im'  i-*  hnuiirht  a-^  a  ch'londant  upon  a  nniird, 
with  a  laruc  portion  ot'  whirh,  and  ot'  iho  cjisi'  niatli*  hv  whidu 
he  h.j-.  nti  coinHM'tioii  ^\hat^•v^•l•/* 

Nr'iflnT  ohjcrfion  is  wrll  tak<*n.      I>!»th  d»Mnurn'r>   must   be 
ovcrruh'd,  with  t'n^\<. 


i  — 


CnoWKI.L  IS,  CriilMKH. 


\ 


1.  Tlii*  princliilr  liiat  it'  oiu-  iktsom  ni:iki's  a  ]iroiniHO  t»i  anotlier.  for  the 
iHMii'fit  of  :i  tiiinl  parly,  that  thin!  pcr'^on  may  maintain  an  action  on  it, 
;ippii«ti  to  simjth*  contract^  not  to  rontraot-*  uudur  ncal. 

'2.  In  ordinary  ca-ios,  a  moriiracoo  doo'j  not,  hv  toroe  of  a  contract  of 
a.oHumplion  of  the  mortjj^ago,  sicijiiirt'  a  rii^Iii  of  action  agaLur^t-a-f^urehsser 
of  llic  morlgaj5«."«l  pn_'nn<r*,  Imt  x\w  Ucui-fit  flowing  to  hlni  from  llie 
contract  is  limited  lo  a  rii^Iit  to  he  suhrogatcd  jo  the. fight <j)f  liia  debtor, 
lie  j*lan»ls  in  hi^  dol)i<ir^"ri«j;irts,  and  may  a])propriati.';  lu^  the  satisfaction 
of  his  nitii'tijr.ii^et  iniy  soiiirity  hehi  hy  Iii>  i1el)ior  for  its  payniyxit;  he  caii| 
thf'ri'fori'.  only  have  a  ptT-*iin:il  jndijmi'nt  aijaln-^t  the  pnrchaser  for  his 
(U'ht,  wIkmi  tiu*  niortL;ai;or  hiiM^  an  nliligation  whicii  will  snpport  such 
jiid>(mrnL 

JJ.  Where  parti"'-  have  iiKule  a  <".ontraet  wliich  wilh  cither  direotlr  or 
inilireetlVf  iienelii  a  mt-n*  >>ii-an;;er.  they  may,  at  their  pleasure,  abandon  it, 
and  mutually  reli-.-isi<  each  other  from  its  perlormancis  roganilesa  of  hi^ 
iMterosI,  unles'<  Uw  partie<<.  with  kuowh'di^e  that  lie  is  relying  on  the  con- 
tr.u-i,  suifer  hitp.  !<>  pur  him-elf  iii  a  pD^ition  frcmi  which  he  cannot  retreat 
without  Itt^--  in  ea-<e  the  rtiiitraet  is  not  perl\>rmed;  then  he  may  auk  to 
have  tlie  iniitraet  p»'rl«»rfiiiM|,  so  tar  as  it  ti>u«'lu;s  lii.«  InterefltM. 

4.  A  holder  of  a  mi>ri;:'iue  is  not  eMtitIe<l  lo  a  decree  for  deficiency 
a;;;nnst  a  pureha.^er  of  the  mort;^ai;r«l  ])reniises.  by  virtue  of  hia  contract 
of  a<<iumption  oi'  tlie  ni'iri^r.-iirv.  where,  before  the  mortgage  fell  duCi  the 
imn-haser  re-eoiiveyeel   l«»  the   ni'irt^.ejnr.  who.  hy  his  deed,  a-^fumed   the 
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I  era tri*  :     t  h  *?    1 1 o I t]e£_of_lhsjnpjlgiy]ai.  ha%Ling  benmu?  .1  l.ic- lluuct  i.»£  ii- 
rv  the  t^>venant  of  a>.'iimpt'on,_y;'itlHHit  n.Mjaiioo_ii4»yu  iljjs  xuirt  nj.  his^ 
"^iy^>  ;in<l     111-*    <'Ofniin.'t   not  iiI»][>^rM»g  Jl*  havi.|_.bcmi,  iu  xUa  •*HgliU\»t  - 
*v.  jn.lLLH='iifi*i.i  *>y  it. 


i-'intil  li;>LirIii;^  on  bill,  ii'iswer,  ainl  pnnjfs. 

3/,-.   0.^4'f/r  hWii  ;m<l  J^-.  7^.  />*.  (VoirrJI,  (nf  Xcw  York,)  inr 

••••*nii>la5n:iiit. 

*  \ 

I/',..   /:;.    ^^.   Knisht'ji,  tor  iro.sj)ita^  of  St.  I»:ini:ilia>. 

TiiK  Vni:-('nAN(  Ki.Loir. 

Tin*  <'oiitrovi'rsv  in  \\\\<  case  is  ronliiicd  to  a  sinuflc  qiK's- 
Ti«»n  :  I.--  tln'  iro.-|)ital  of  St.  Barnabas  liable  for  ck'ticicMU-v. 
\\\    <';isi'    <MTtain    inortjrajrf'<l  preniiscs  iirc  not   sold  for  a  sum 


]»rcinis<»s?  were  iHjnveycM.1  by  ('urricr  to  tlio  Hospital  of  St. 
Iliiriuibiu*,  subjoi't  to  the  coinplainantV  mortjrJijX'',  wlii^h  they,  ^ 
bv  the  deed,  jlssiiiiiwI  to  j)ay.  -On  tin'  21st  day  of  OctobiT,  -  '; 
1m7;J  and  before  the  mort^aj^c;  tril  diK?,  the  hospital  rc-con- 
vt'ved  the  ]»n!nii.scs  to  Currier,  subject  to  the  in(>rt,u-:i<r<\  wliiHi 
feoi  bv  the  dtHjd  to ^ijin*  assumes  1  t(»  pay.  Suit  was  brouirht 
N«i\-einb€jr  loth,  187'i. 

The   fiiirncns?5  of  the  re-<M»nvevauee  to  Currier  is  n(»t  <[Ue^- 

tioiied. 

Il  miLst    bo  eoneedtHl,  Currier  had  uo  riirht  of  action,  leiral 

or  €»ciuitable,  ajjcsiiiist  the  hospital,  when  the  suit  was  brouirhi. 

Bv  hitf  covenant  iu  the  C!onv<yance,  he  becaim-  the  jn-incipal 

<}ehcpr  a*'«ii*;  ^he  mc»rt;rjijir<-*  <h'bt  bef^anie  hi>  »>bli^ation,  exclu- 

sivelv    and  the  covenant  of  the  hospital,  so  tar  as  it  pive  him 

anv  richt    was  abrogated.     1  think  it  must  als«»  be  cont'oded, 
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that  uiilt^ss  tlui  covcimiit  of  tlu^  liospitai  invested  the  c<>m- 

phiinant  witli  a  riirht  of  action,  which,  the  instant  it  iircnied, 

|Kir?sc(l  Ik'voikI  the  contr<»l    of   the'  contracting   jmrties,   and 

j    ceased  to   1m'  de|WMident   on   the   vafidity  of  the  contract  as 

J    l)ctwcen  thcni,  the  (^unphiinant  is  in  no  In'tter  plight  in  this 

I   snit  than  Currier  wouUl  1k'.     Jn  otlier  words,  if  his  right  to 

relief  is   ]>urely  derivative,  and   to   Ih^  wrought   out  tlirough 

rights  and  ohiigations  resting  in  his  debtor,  he  stands  in   the 

sh<K»s  oi'  his  del)tt)r,  and,  in   the  al)s(»nee  of  fraud,  can   take 

nothing  his  dehtor  could  not  take. 

^The  right  of  a    niortgtigee   to  hold   the  purehascT   of  the 

evjuity  of  redemption  for  deficiency,  who  assunnxl  the   jKiv- 

nient  (»f  liis  mortgtige  by  covenant  to  the  niortgsigor,  does  not 

it'st  on  tlu;  theorv  of  a  eontnicl  lM.'tw«H'n   the  mirchitser  an<l 

mortpigee,  uj»on  which  an  actit)n  at  law  may  l)e  ;naintjiined, 

hut  stands  exclusivelv,  acc(jnling  to  an  almost  tuibroken  line 

'^  of  adjudications,   on   the   grt)und    that  the_eovenant  of  the 

^  j)i.irchiis<T  is  a  collateral  security  obtained  by  the  mortgagor^ 

I  which,  by  e<]uitable  subrogiition,  enures  to  the  l»enefit  of  tht^ 

mortg*.ig<.H».  I  Kffipico'th  v.  iPrrMlvr^  2  Bcha.  62;  Jirnnnn  v. 

Wi^fi'dfly  v(  \  E,  (wrrcn  2G9 ;   Garmvy  v.  lioffem^  47  *V.  31 

2:57;    KiiU/   v.    Wlu'frhf,    10   Ptiir/v  407;   Ctnils  v.   Ti/fer,  9 

rai(/e  434  ;   /ihfrr  v.  Mo)\hoUnmU  2  Stimlf,  <  Vt.  4«0;    Trotter 

IV.  IlH4jhvi<y  12  X.  W  74.  /The  remcnly  of  tlu'  mortgjigee 
is  purely  ecjuitabU^y  IleHTas^no  n*nunly  at  law.  Thi.s 
j)oint  was  expresMv  ruled  in  Kla)>worth  r.  L>n«s1er,  Burr 
V.  JUrrti^  24  A'.  1'.  17S,  <leelares  a  different  rule.  It  was 
there  held  a  mortg:igee  may  maintain  an  action  at  law\ 
bc^foiv  foreclosure,  on  the  <'ovenant  made  to  the  niortg;ig<>r 
by  tin*  j)urchas<T  of  the  ecjuity  <»f  re<lemption  to  pay  his 
mortgage.  In  the  language  of  J)i:ni(»,  .1.,  the  judgment 
of  the  court  was  put  distin<'ily  "  upon  the  broad  prin<»iple^ 
that  if  one  person  makes  a  promise  to  another,  for  the 
l»enefit  of  a  third  ])er>«>n,  that  thinl  pei*son  may  maintain 
an  action  (»n  it.*'  This  princi|)h',  in  its  applicsition  to  ssiniple 
<H»ntnicts,  has  given  ris4»  lo  a  great  <H)ntniriety  of  judicial 
opinion.     S>  far  as  it  applies  io  simple  contracts,  it  must  be 
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regarclcNl  as*  settled,  in  this  state,  for  the  prLseiit.     Jotffin  v. 

-N'.  -/I   C^ir  Sprhff  (h.,  7   Vroow  146.     But  it  has  nover  lx»en 

un«lerst«Kxl   to  apj)ly   to    contniot*?  under  seal,  and  J^nrr  i\ 

Beers    i^s,  ?*C)  far  as  I  know,  the  first  attenij)t  in  that  dirt»etion.| 

TJie  rule  that  an  acti<»n  at  law  for  breach  of  a  eontniet  under 

>^1,  «:-iiii    only   Ixj  brought  in   the  name   of  a  jiarty  to  the 

instrument,  and  that  a  third  j>erson,  who  is  not  a  jwirty  to  it, 

«-;inn«:>t   sue  on  it,  though  it  apjwars  to  havc^  lHH?n  made  ex- 

pn.'Ssily    tor   his  advantage,  is   so  ancient,  and    has  Ihx'ii  so 

jr»-uorally  adheixd  to,  that  it  must  1k»  n»garde<l  as  axiomatic, 

and    l>ey<>n<l  the  iK>wer  of  the  c^ourts  to  alter  or  destroy.     1 

f'hittf/  f>n  Con.  (11  Am,  ed,)  17 ;  Jo/uu<on  v.  Fft^ter,  12  J/r/(*. 

1»>7;    JIff/en^8  Adm\v  v.   Whipple^  1    Grrnj  317;  Millard  v. 

Hrr/fhrhiy  3   frrai/  486.      The   legal   nature   of   contracts  of 

asiruniption,  when  .expresscnl  in  de(»ds,  is  no   longer  oj)cn  to 

tlisjiute   in  this  state.     They  have  been  declared  to  be  valid 

e<»venant*5,  for  breach  of  whic^h  an  action  of  c*ov'enant  may  be 

inaintaincd.     Flnley  v.  Simimon^  2  Zrr/>.  311.     S>  comj)letely 

is  tlie   assumption   of  the  ]>ur(*has(T  rc'gardcd  jl*  a  contract 

xi-ith  the  grantor  alone,  that  unless  the  gnintor  is  personally 

liaVfcle  for  the  mortgage  debt,  the  promise  of  the  purchas<.^r  is 

held  to  be  a  nndnm  pacfum,  and  of  course,  witliout  etiiciuy 

\xi  favor  of  either  the  grantor  or  mortgjige(\    A7»//  v.  Whikhiy 

10  PaUje  465;   Trotter  v.  Ilufjhe^,  12  .V.  l^  74. 

It  would  seem  to  Ik?  clear,  then,  that  in  ordinary  cas4's  the 
mortgagee  do«.»s  not,  by  force  «»f  the  contracrt,  ac<|uire  a  right 
of  action  against  the  purchaser,  but  the  benefit  thawing  to 
him  from  the  contract  is  limitcMl  to  a  right  to  be  subrogjited 
to  the  rightfl  of  his  debtor.  He  stands  in  his  del)tor's  rights, 
and  inay  apj>ropriatc,  to  the  sjitisfaction  of  his  mortgage,  any 
•««.»urity  held  by  his  debtor,  for  its  j)ayment;  he  can,  there- 
fore, only  have  a  j^ersonal  judgment  against  the  purchaser  for 
hisi  debt,  when  the  mortgsigor  holds  an  obligation  which  will 
support  5?uch  judgment.  His  right  is  simply  the  right  c>f 
-sulietitution,  j)ermitting  a  new  cri»<litor  t<»  take  the  place  of 
an  old  one,  and  allowing  the  new  to  suc<.i^l  to  the  rights 
of  the  old. 
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Tlio  adtjptioii  of  tlic  othvv  view  would  load  to  tlie  estaln 
lishmt'iit  oftliis  anoiualoiis  and  imjiist  principle,  that  a  jH?rs?on 
^liall  have  a  rijrlit  of  actinii  on  a  contnict  to  whieli  Ik*  is  not 
a  ])arry  luit  a  .stranjrcr,  \vhi<*h  was  not  made  for  his  l)onefit, 
fnr  wliifh  lie  ;jravt*  no  considiTation,  and  which  never  intlu- 
(•need  hi.s  coiuhict  in  the  sli^rhtest  dojrrcH*. 

In  this  c;ise,  the  complainant  was  entitlc<l  to  the  ri^ht  of 
suhn^jration,  to  In*  put  in  the  place  of  hi.s  debtor,  and  invested 
iwith  the  ri«rhts  his  dehtor  held  at  the?  time  the  action  was 
>rou<rht.  The  fact  that  the  complainant  held  the  unexen-isoil 
-ri^rht  to  ask,  hy  suit,  to  he  suhro«rate<l  to  the  rights  of  the 
mm't^airor  under  the  contract,  did  not  put  it  out  of  the  jwwer 
of  the  (H)ntractin*r  parties  to  al)r<»»rate  the  contniet.  AVhere 
I  parties  have  mad(»  a  contract  which  will,  either  directly  or 
'  incidentally,  benefit  a  mere  str-anpT,  they  may,  at  their  ploa- 
sinr,  abandon  it,  an<l  mutual  I  v  release  i-ach  other  from  it^ 
]M*rformance,  rc<rardless  oi'  his  interests,  uidests  the  jKirtios, 
with  knowledtrc  that  he  is  relyinjr  on  the  contract,  sutler  him 
t<»  ]Mit  himself  in  a  position  from  which  he  <-annot  rotrwit 
witlmut  loss,  in  ea>e  the  contntct  is  not  performcHl ;  theuJie 
may  ask  to  havi»  the  contnu't  |K*rform(»<l,  so  far  as  it  touchfes 
liis  interests,  not,  however,  in  virtue  of  any  ri^lit  he_ iioqu irwi_ 
by  forci*  of  it,  but  on  the  new  and  independent  equity  spring- 
in;:  from  their  con4luct  and  liLs  action  in(hicetL.liV-it»  2 
^7>o<rA  7v/.  Jur,  280,  281  ;  Afhfl:<on  on  (hu.\7  rd,)  25  ;  IliU 
v.  Goinin(\  1  Brtiv.  ")10  ;  N.  f'.,  .j  J////.  <(•  ( V.  250;  Coh/ear  v. 
Mnh/nivi\  2  Kan  Si  ;  JrffWi/M  v.  Jrff'ra/Sj  1  Cr,  dr  Ph.  141. 
Kven  where  a  debtor  conveys  his  j>rf»perty  to  a  trustee  to  pav 
hi<  debts,  hiscredrtois  not  bein^r  parties  to  the  transfer,  and  not 
havin^i:  dire«*te<.l  or  assente<l  to  it,  nor  chan»ir<»d  their  |>osition  in 
c<»n<e<pH'n('c  of  it,  they  have  no  ri^rht  to  a^k  for  its  enforctMueut. 
BiH  V.  Cun'fnn,  2  J////.  A-  A'.  ">();$  ;  Garrard  v.  lAfudenla/ej 
3  Sim.  14  ;  (.'nhnar  v.  Mti/f/rarcy  2  k'iru  94,  w.  1.  The  rcnson- 
in;^  on  which  these  cases  priM-ced  is,  that  the  transfer  having 
Ikhmi  made  solely  with  a  view  to  the  benefit  of  the  debtor, 
with<mt  the  knowled*r(.  oi"  his  creditors,  and  without  prgudice 
to  their  ri«rhts,  they  ou;:ht  not  to  l>e  permittiHl  to  :i8sume  the 
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character  of  i:4^«tms  que  irui^t^  if  tlicy  plea.s<^,  and  defeat  ati 
arraiij^enieiit  to  which  they  are  not  i>artiesand  which  dens  not 
iut^irfere  with  their  rights. 

jThe  c«^ni]>Iaiiiaut  became  tlie  owner  of  tlie  mortga^  Iwforo 

thfe  covenant  of  the  hospital  was  made ;  he  did  not  purcha.se, 

relying    ujK>n  it  ari  part  of  liis  security,  nor  does  it  appeiir 

that  his  conduct  since  has  bcKjn,  in  the  slightest  degrcie,  influ- 

en<"eil  by  it.     Standing,  then,  simply  in  the  rights  of  his  debtor, 

with    nt>  e<iuity  except  that  flowing  through  his  debtor,  and 

Ills   debtor   biding  stripped,  by  his  own  act,  of  all  sluidow  of 

claim,  I    think  it  is  clear  the  complaiiuiiit  is  ^ot  (Uitit4cd  to  a 

<locree  for  deiiciency  against  the  liorpomte  defendant. 


AyiiicAX  Methodist  Episcoi'al  Church  t-;*.  Conover. 

1.  There  muut  be  a  person,  eitlier  natural  or  artiticial,  in  esfe,  to  receive 
a  conveyaDce  of  an  immediate  estate  in  land. 

2.  An  unincorporated  association  or  community  is  not  competent  to  pur- 
chai»e,  or  to  take  title  to  land  by  deed.  Capacity  to  take  lille  must  exibt 
before  a  Talid  conveyance  can  be  made. 

3.  Where  a  purchajie  is  made  by  several  persons  representing  a  volun- 
tary aasociation  of  christians,  for  the  common  benefit  of  all  the  persons 
oompoeing  the  association,  and  the  purchase  money  is  paid,  and  possession 
of  the  land  given,  equity  raises  a  promise  by  the  vendor  to  make  a  title, 
either  to  the  pentons  making  the  payment,  or  to  tlie  cor}>oration,  if  one 
be  created. 

4-  In  such  case,  the  vendor,  as  to  the  title,  becomes  a  trustee  for  the  pur- 
chasers; and  they  being  the  mere  agents  of  the  voluntary  association,  the 
Boment  the  association  is  incorporated,  it  has  a  right  to  a  conveyance  from 
the  Tendor. 

o.  Where,  after  a  purchase  of  lands  by  a  voluntary  association,  and  after 
the  registry  of  their  deed,  but  before  the  incorporation  of  the  association, 
a  judgment  is  recovered  against  the  vendor,  any  rights  acquired  under  the 
jwigment  and  levy  are  subject  to  the  trust  in  favor  of  the  association,  and 
the  jadpncnt  creditor  will  be  perpetually  enjoined  from  accepting  a  deed, 
or  attempting  to  sell  by  virtue  of  his  judgment. 

6.  Ordinarilj,  an  injunction  cannot  be  granted  under  a  prayer  for  general 
relief;  it  nast  be  the  subject  of  a  special  prayer.    But  the  bill  may  be  so. 
amended. 
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In  September,  1867,  Johnson  Van  Gleef,  Greorge  Locker 
and  William  Patterson,  representing  a  voluntary  association 
of  christians,  purchased  and  paid  for  an  acre  of  land,  at  Pine 
Brook,  Atlantic  township,  Monmouth  county,  with  a  view  of 
erecting  thereon  a  house  of  worship.  Possession  was  taken  of 
the  land  at  on(«,  and  a  church  edifice,  costing  between  |»400 
and  $500,  erected  thereon.  On  the  27th  of  September,  1867, 
a  deed  was  made  by  the  vendor,  Lucius  W.  Fish,  to  the 
African  M.  E.  Church  of  Atlantic  township,  which  \yB» 
recorded  December  3d,  1867.  More  than  six  years  after  the 
registry  of  the  deed,  the  defendant  recovered  a  judgment,  in 
the  Monmouth  C-ounty  Common  Pleas,  against  the  grantor, 
Fish,  and  by  virtue  of  an  alia^  fi,  fa,  issued  on  it  December 
23d,  1874,  the  land  was  seized  and  sold  by  the  sheriff  to  the 
defendant.  May  28th,  1875.  It  does  not  appear  the  sale  has 
been  carried  into  effect  by  the  delivery  of  a  deed.  The  com- 
plainants were  incorporated  May  19th,  1875.  The  corpora- 
tion represents  the  voluutiiry  association  for  whose  benefit  the 
land  was  purchas(»d.  The  bill  was  filed  June  11th,  1875,  to 
set  aside  the  sheriff^s  sale,  and  to  have  it  declared  that  the 
title  to  iha  laud  is  in  the  C()m[)lainants,  and  for  general  relief. 
The  cause  wiis  heard  upon  bill,  answer  and  proofs. 

J/r.  Jdities  SteeUy  for  complainants. 

J//'.  Robert  Allen y  Jr,y  for  defendant. 

The  A'ick-Chaxcellor. 

There  must  be  a  ]>ersou,  either  natural  or  artificial,  in  e«8e, 
to  receive  a  convevancc  of  an  immediate  estate  in  land.  Aa 
uninc^orporated  association  or  community  is  not  competent  to 
purchase,  or  to  take  title  to  land  by  deed.  Capacity  to  take  , 
title  must  exist  before  a  valid  conveyance  can  be  made.  2 
Washb.  on  Real  Property  566,  1  32 ;  Robk  v.  Setlgwick,  35 
Barb,  Slip,  a,  328  ;  2  Sv(/den  on  Vend,  883,  mar^l ;  Jarh-  ] 
80)1  V.  Corj/y  8  John^,  387  ;  Hornbeck  v.  We^rooky  9  John*. 
74;   (bm.  lH<j,y  (hpavitij,  B,  1. 
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It  is  clear  the  court  cannot  declare  that  the  complain- 
ants hold  the  legal  title  to  the  land  in  controversy,  but  it  does 
not  folloi¥  they  must  be  turned  away  without  relief.  * 

The  defendant  stands  in  the  rights  of  the  grantor  of  these 
lands.  He  hjis  no  new  or  independent  equity.  The  lands  had 
been  paid  for,  under  a  c»ontract  of  purcha-^e,  more  than  six 
years  before  he  recovered  judgment ;  for  all  that  time  they 
were  in  the  possession  of  a  voluntary  association  of  jx^rsons, 
now  represented  by  the  corjK)ration,  and  were  used  for  pur- 
poses which  gave  notice  to  tlie  world  tliey  were  not  held  in 
in<lividual  proprietorship,  or  for  puri>oses  of  gain  or  business. 
It  requires  no  ai^ument  to  show  that  the  lowest  notions  of 
justice  would  not  tolerate  a  claim  by  the  vendor  to  thi'  posses- 
sion of  these  lands,  against  those  whose  money  he  liad  rect»ived 
in  poA'ment  for  them.  The  defendant's  position  is  not  a  whit 
strr»nger. 

There  can  l>e  no  doubt  there  was  a  contract  of  sale.     Tlie 
purchase  money  was  paid  and  possession  given.     It  was  not 
a  contract  with  the  corporation,  fijr  it  did  not  exist,  but  there 
were  natural  persons.      The  negotiation  was  with  them,  or 
with  one  or  more  of  them,  representing  the  others,  and  their 
money  jmid  for  the  lands.     When  the  purchase  money  was 
]Kii<l   and  possession  given,  equity  raised  a  promise  by  the 
vendor  to  make  a  title,  either  to  the  person  making  the  pay- 
ment or  to  the  corporation  wh(»n  created.     The  purchase  was 
uiade  for  the  common  l)enefit  of  all  the  ])ersons  composing  the 
voluntan'  association,  and  when  thev  were  transformed,  bv 
due  form  of  law,  from  a  mere  voluntary  assembly  into  a  body 
i!orj)orate,  the  cor|K>ration,  as  U)  these  lands,  took  the  \Aiuv  of 
the  individual  members,  and,  although  the  vendor  had  already 
made  a  deed  to  the  corpomte  name,  if  he  had  been  nMiuestcnl 
to  execute  another  at  the  expense  of  the  corporation,  and  re- 
ftt"«€cl,  equity  would  luive  comjK'lled  him  to  do  so,  because 
such  act,  on  ln*s  part,  was  necessary  to  give  leg:il  eHW't  to  the 
intention  of  the  parties.     Contracts  made  by  the  promotei's  of 
a  pn>jected   corporation,  before   incorporation,  on   Ix^half  of 
themseJves  and  others  engage<I  in  the  same  enterprise,  have 
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l>ei'ii  rei)eiiteclly  onfon^,  sjxx'ifii'ally,  in  England  against  the 
(Mirporation.     Fri/  on  Sjm\  Perf.   61,   mai^l ;    K(lwat*d%  v. 
(irmul  Junction  Jiai/wajf  Co.,  1  J////.  <^*  Cr.  650;   Greenhalgh 
V.  Ma nrlu'^ter  and  Blrmuujham   Uaibray   Co.,  3  MifL  &  Ci\ 
792.     Wliere  the  owner  of  land  dc^liejited  a  lot  to  the  use  of 
a  voluntjirv  iLSsocnation  of    christians    known  as  Lutherans, 
and  they  onterwl  into  possession  of  it,  on  a  bill  filed  by  cer- 
tain p<»rs(>ns  describing  themselves  as  trustcKM  and  agents  of 
the  itss(K'iation,  jigiiinst  the  heir-at-law  of  the  donor,  to  re- 
strain him  from  dispnting  their  title  and  disturbing  their 
possession,  it  wiis  held  the  (X>mplainants  could  maintain  the 
a(!tion  in  the  cOiaracter  they  set  up,  and  a  i)erpetual  injunction 
Wiis  decreed.     Bvatty  v.  KurtZy  2  I\i,  578.     Judge  Storj-,  in 
spraking  of  their  riglit  to  sue,  says  :  "  The  only  difficulty  i*.^^ 
whether  the  plaintiff's  have  shown  in  themselves  a  suffieieik  -^ 
authoritv,  since  it  is  not  evidence<I  bv  anv  formal  vote  or  wri^ , 
ing.     If  it  were  necessary  to  dwide  the  wise  on  this  point,  ^v— < 
should  incline  to  think  that,  under  all  the  circumstances,     ii 
might  l)e  fairly  presumcil.     But  it  is  not  neet»ssary  to  deci<3e 
the  cjise  on  this  point,  because  we  think  it  one  of  those  casi^s 
in  which  c^ertain  i)ersons  belonging  to  a  voluntary  society,  aiid 
having  a  common  interest,  may  sue  in  behalf  of  themselves 
and  others  having  a  like  interest,  as  i>art  of  the  same  societ:y, 
for  purposes  common  to  all,  and  Ix'netuMal  to  all."     In  the 
same  aise,  the  doctrine  laid  down  in  the  Toicn  of  Pawlet  v. 
Clarke,  9  Chinch.  331,  that  in  cases  of  an  appropriation    or 
dedication  of  land  to  religious  uses,  the  existence  of  a  comp^ 
tent  grantee  wils  not  necessary,  but  they  would  be  supiwited 
on  the  ground  that  a  trust  was  created,  was  expressly  affirmed- 
Uix)n  well-estiiblished  priiu^ples,  then,  I  think  it  is  entirely 
clear,  that  on  the  payment  of  the  purchase  money  and  the 
transfer  of  the  possession  of  these  lands.  Fish,  as  to  the  title, 
Ixicame  a  trastee  for  the  [)ersons  who  made  the  contract  of 
purchase  and  jmid  the  purcliase  money.     He  held  the  legal 
title  in  trust  for  them.     The  purchasers  were  the  mere  agents 
of  the  voluntary  association,  and  when  the  association  became 
a  legal  entity,  capable  of  aoquiring  land,  it  succeeded  to  tbe 
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righte  held  by  the  individual  members  for  the  common  benefit 
of  all  the  members  of  tlie  association.  The  moment  the  aK*^o- 
ciation  had  life  and  capacity,  it  had  a  right  to  a  conveyance 
from  Fish. 

It  is  a  familiar  ndc,  that  if  a  person  purchase  land,  know- 
ing that  another  has  a  prior  contract  for  its  conveyance  to 
him,  the  set^ond  purchaser  stands,  in  equity,  in  no  stronger 
position  than  the  original  owner,  and  if  he  takes  title,  the  first 
purchaser  may  cx)mpel  him  to  convey  to  him.     Stwy^s  J^Jfj. 
J»"-.,  §§  7M8,  789;  Chmnpion  v.  Brown,  6  Jofnis,  Ch.  398; 
Hwighwonf  v.  Murphy,  7  (\  E,  Greeii  546. 

The  ])ossession  of  these  lands  by  the  asso<*iation,  the  registry 
of  the  (lee<l,  and  the  prest^na*  of  the  church  edifice  on  them, 
put  the  question  of  notice  in  this  case  out  of  the  field  of  debate. 
I  therefore  hold,  at  the  time  the  defendant  re<*overed  his 
judgment,  Fish  held  these  lands  in  trust  for  the  members  of 
the  association,  and  that  when  the  complainants  acquired  <'or- 
porate  functions  they  succeeded  to  the  rights  of  the  individual 
members  of  the  association  in  these  lands,  and  that  any  riglits 
the  defendant  acquired  by  his  judgment  and  levy  were  subject 
to  the  trust  in  favor  of  the  association. 

The  remaining  question  is,  what  relief  must  be  given  ?  It 
t:^  a  duty  peculiar  to  courts  of  equity,  to  protect  the  Iwnefi- 
'^es?  of  a  trust,  as  well  against  the  misconduct  of  the  trustee 
3S  the  claims  of  his  creditors.  Where  the  legid  title  to  land 
J^held  by  the  husband,  for  the  l)enefit  of  his  wife,  upon  a 
*^  not  exj)resscd  in  writing,  and  the  land  is  liable  to  seizure 
*ri  sale  under  a  judgment  against  the  husband,  equity  will 
®join  the  judgment  creditor  from  making  sale  of  the  land. 
ykrop  V.  GUbeH,  2  .SfocW.  345.  The  bill  in  this  case  does 
*A  ask  for  an  injunction.  Under  its  present  frame,  it  may 
*  questioned  whether  an  injunction  can  pro|>erly  issue. 
Oidinarily,  an  injunction  cannot  be  granted  under  a  prayer 
w  general  relief,  but  must  be  the  subject  of  a  special  prayer. 
1  BiimarCa  Ch.  Pr.  77  ;  1  DcmidFs  Ch.  Pr.  388.  But  this 
•wasion  is  a  formal  matter,  and  cannot  be  permitted  to  defeat 
J*tice.    Dd.  and  Bar.  Caned  Co.  v.  Par.  and  Del.  Bay  R:R, 
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Oo,y  1  C,  E.  Green  371).  The  bill  must  Ixr  amended  so  at= 
embrace  a  prayer  for  a  i)er|)etual  injunction,  restraining  the 
fendant  from  receiving  or  accepting  a  deed  for  these  lands^  s 
from  attempting  to  sell  them  bv  virtue  of  his  judgment,  a 
from  doing  any  act  which  will  disturb  the  possession  of  t 
complainants. 

When  the  bill  is  thus  amended  a  perjwtual  injunction  wi 
be  decreed  against  the  defendant,  with  costs. 


KoMAiNE  rx.  Hkxdhickson's  ExECl'TOltS. 

1.  A  Hale  bv  a  trui»lee  to  himself,  of  triiHt  pmperty,  is  always  voi<ia 
at  llie  option  of  the  ctvj/wi  que  trust. 

2.  A  trustee  who  has  taken  a  conveyance  of  lands  of  hi"*  tentator  fr 
a  purchaser  thereof  at  a  sale,  in  tiie  notice  of  which  such  trustee  joir 
with  his  co-trustees,  and  declared  with  them,  by  the  conditions  of  j 
the  terms  upon  which  it  must  he  made  (thereby  accepting  the  tru 
cannot  relieve  himself  from  liability  to  his  cestxii  que  tnisit  for  the  prt 
which  he  made  on  a  re-salc  of  those  lands,  on  the  ground  that  lie  did 
lake  out  letters  testamentarv  under  testator's  will. 


This  case  was  heard  on  bill,  answers,  and  oral  j)r<H)fs. 

Mr.  William  If,  Yrfdcnhnrf/h,  for  complainants. 

Mr,  J,  E,  Lfwing  and  Mr,  liobrrt  Aliens  Jr,,  for  defei 
ants. 

The  Vk'e-Chanckllor. 

The  bill  in  this  case  has  twoobjcx^ts:  First,  to  invalidate 
title  made  by  the  executors  of  Garret  S.  Hendrickson,  \ 
cea^stnl,  to  one  of  their  numlK»r,  to  a  part  of  the  testiitor's  r 
estate*,  and,  in  the  second  place,  to  compel  the  defendants 
account  for  the  profits  realized  on  a  re-stile,  to  innocent  pi 
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chasers,  of  certain  other  parts  of  the  testator's  real  estate  sold 
hy  the  executors  to  themselves. 

The  testator  appointed  his  widow,  Hannah  Hendrickson, 
«nd  hk  two  sons,  Samuel  W.  and  William  H.,  to  execute  his 
^11.  The  widow  and  Samuel  qualified  as  executors ;  William 
did  not.  At  the  time  of  his  father's  death  he  was  a  minor, 
wider  seventeen  years  of  age.  He  has  never  renounced  his 
nght  to  join  in  executing  the  will.  Notic^e  of  the  sale  of  the 
land,  at  public  auction,  was  given  in  his  name  as  executor, 
^  well  as  in  the  names  of  the  other  two  executors,  and  his 
Dame  was  affixed  to  the  c»onditions  of  sale,  with  hLs  knowl- 
^Ige,  by  the  same  person  who  wrote  the  names  of  the  other 
werutors  thereto. 

It  is  admitted  that  all  the  real  estate  of  which  the  testator 

died  seized,  was  purchased  by  Samuel  T.  Hendrickson,  at  the 

joint  nxjnest  of  the  widow  and  Samuel.     The  fact  that  Mrs. 

Hendrickson  joined  in  the  request  is  clearly  admitted  in  her 

4ia<wer  to  the  interrogatories  annexed  to  the  bill.     She  says : 

^  I  first  spoke  to  Samuel  T.  Hendrickson  about  bidding  on 

the  day  of  sale ;   I  requested   him   to  bid  the  farm   up  to 

^40,000,  and  he  said  he  would  ;  afterwards,  I  requested  him 

to  c^mtinue  bidding  after  he  had  run   it  up  to  ^40,000 ;  I 

«Hd  request  him  to  buy  the  farm  and  wocKllaud.''     It  is  also 

admitted  that,  prior  to  the  sale,  it  had  Ijeen  agreed  between 

.Samuel  and  William  they  Mould  buy  their  father's  real  estate 

Togt^ther,  unless  it  was  bid  up  to  a  sum  beyond  what  they 

thought   it  was  fairly  worth  ;  that  on  title  being  made  to 

.Samuel  T.  Hendrickson,  he  immediately  conveyed  part  of  the 

lands  to  Samuel,  and  the  residue  to  William,  for  the  same 

Oi^a-sideration  he  liad  agreed  to  pay,  and  that  they  have  since 

re-sold   all,  except   about  twenty-three  acres,  still  held   by 

Samuel,  at  an  advance  of  nearly  814,000. 

The  legatee,  whose  rights  are  now  held  by  the  complain- 
tnts,  was  under  nineteen  years  of  age,  and  a  feme  covaiy  at 
the  time  title  was  made  by  the  executors.  She  died  about 
4iro  vears  after  attaining  twenty-one. 


I. 
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It  was  not  disputed  that  the  title  to  that  part  of  the  1 
still  held  by  Samuel  nuLst  be  nullified,  and  that  he 
account  for  the  gains  made  by  him  on  the  parts  he  has  g^ 
veyed  away.     The  dispute  in  the  case  was  limited  to 
question  whether  or  not  William  was  bound  to  account 
the  profit  he  had  made.     It  wjis  insisted  he  was  not  lisil 
because  he  had  never  formally  accepted  the  trust  by  taki 
letters  testamentary.     It  was  not  necessary.     As  to  the  lar 
his  power  was  derived  from  the  will.     By  joining  in  t 
notice  of  sjile,  and  in  declaring  with  the  other  executors,  1 
the  conditions  of  sale,  the  terms  upon  which  the  purchtJi 
must  be  made,  he  accepted  the  trust  and 'placed  himself  in 
position  where  it  was  his  duty  to  subordinate  his  interests 
those  in  whose  behalf  he  assumed  *  to  act.     He  cannot  1 
permitted  to  join  in  appointing  a  time  and  place  of  sale,  at 
in  deciding  what  notice  shall  be  given  of  it,  and  the  tcro 
on  which  it  shall  be  made,  and  then  deny  his  authority 
participate  in  the  sale,  in  order  to  escape  the  consequences 
his  acts  prejudicial  to  those  for  whom  he  assumed  to  ac 
He  exercised  the   powers  of  a  trustee   over   the   proper 
of  the  legatees,  and  must  take  the  responsibility  incide 
to  the  power.     But  if  it  were  conceded  he  was  not  a  trusti 
and  did  not  participate  in  the  sale  as  a  vendor,  I  c*annot  s 
how  it  would  help  him.      The  purchase  was  made  at  t 
instance  of  the  two  persons  whose  authority  to  act  as  trustt 
is  not  denied.     They  both  swear,  in  answer  to  the  interrog 
tories  annexed  to  the  bill,  that  the  purchase  was  made 
their  direction.     The  rule  invalidating  a  sale  by  a  trustee 
himself,  of  trust  property,  is  a  rule  of  public  policy,  found 
upon  the  highest  considerations  of  safety.     It  cannot  be  y 
lated,  in  any  case,  w^ithout  putting  it  in  the  power  of  i 
cestui  que  trmt  to  avoid  the  sale.     Staats  v.  Bergen,  2  C. 
Green  558.     One  of  its  most  obvious  purposes  is  to  prev< 
the  trustee  from  using  his  knowledge  of  the  character  a 
value  of  the  property,  and  of  the  wants,  necessities,  a 
situation  of  the  cestui  que  trust,  and  his  power  over  the  esta 
to  the  prejudice  of  the  cestui  que  trust.     He  is  bound  to  exc 
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'^is  best  skill  and  sagacity,  and  to  sell  to  the  best  advan- 
^^^ge.    So  jealous  is  the  law  of  the  interest  of  the  cestui  que 
^^'^^j  that  it  will  not  tolerate  the  slightest  antagonism  on  the 
X^*^  of  the  trustee.     The  object  of  the  rule  is  to  prevent  the 
^^^*iistee  from  using  his  information  and  power  to  the  preju- 
"^ice  of  the  -cestui  que  trust;  whether  they  are  used  for  the 
t^enefit  of  the  trustee  or  some  other  person  against  the  cestui 
^^*e  trust,  the  consequences  are  the  same  to  him,  and,  in  either 
^^^ase,  justice  requires  the  cesttii  que  trust  shall  have  the  right 
avoid  the  sale.     Davoue  v.  Fanning ,  2  Johns,  Ch,  254 ; 
iparte  Bennett,  10  Ves,  381.     In  the  case  last  cited.  Lord 
Elldon  says :     "  Then  if  the  principle  be  that  the  solicitor 
<5aimot  buy  for  his  own  benefit,  I  agree,  where  he  buys  for 
another,  the  temptation  to  act  wrong  is  less ;  yet,  if  he  could 
not  use  the  information  for  his  own  benefit,  it  is  too  delicate 
to  hold  that  the  temptation  to  misuse  that  information  for 
another  person  is  so  much  weaker,  that  he  should  be  at  liberty 
to  bid  for  another ;  and  so  he  might  bid  for  his  son,  his  rela- 
tion, or  his  employer.     That  distinction  is  too  thin  to  form  a 
safe  rule  of  justice."     The  sale  in  controversy  violated  every 
^consideration  of  safety  and  justice  U|)on  which  the  rule  of 
policy  invoked  by  the  complainants  is  founded,  and  must, 
therefore,  be  held  to  have  been  voidable.     In  my  judgment, 
William  H.  Hendrickson  is  bound  to  account  for  the  gain 
Diade  by  him  on  the  re-sale  of  that  part  of  the  land  pur- 
<l»ased  by  the  executors  for  him. 
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CA.SES 


ADJUDGED  IN 


THE  COURT  OF  CHANCER 


OF  THE  STATE  OF  NEW  JERSEY. 


MAY  TERM,  1876. 


The  Ix>ngwood  Valt.ey  Railroad  Company   vs. 

Baker  and  others. 

1.  Where  a  railroad  company  would  be  entitled  to  protection  in  layi  vi^ 
a  track  over  lauds  condemned  under  their  charter,  from  an  overflow^  of 
water,  their  licenneefl  to  lay  a  track  over  the  same  lands  are  entitled  to  the 
same  protection. 

2.  An  injunction  to  restrain  a  defendant  from  raisin}?  the  water  from  hiV 
mill-pond  above  a  certain  height,  in  not  mandatory ;  but  if  it  were  utrictlj 
mandatory,  that  would  not  constitute  a  valid  objection  to  it. 

3.  There  is  no  general  rule  against  granting  relief  by  mandatory  injunc- 
tion, interlocutoriiy,  where  the  damage  ha<«  been  completed  before  the  filing 
of  the  bill ;  and  (liere  is  no  difference  between  the  ca«e  of  injury  to  ease- 
ments and  injury  to  other  rights. 

4.  E4iuity  will  not  interfere  by  mandatory  injunction,  unless  extreme  or 
very  serious  damage,  at  leant,  will  ensue  from  withholding  that  relief;  and 
each  case  must  depend  on  its  own  circumstances. 


On  motion  (on  order  to  show  canse)  for  attaehmeut  for  con- 
tempt for  violation  of  injunction,  and  counter  motion  to 
dissolve  the  injunction. 


{ 
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Longwood  Valley  Railroad  Co.  v.  Baker. 
J^*'.  K  C.  Pitney,  for  complainants. 

-Vr.  C,  Parker  and  3/r.  E.  D,  Halsey,  for  the  defendants 
il^nry  and  William  Baker. 

The  Chancellor. 

The  complainants  are  a  corporation  nnder  a  special  act  of 
^^^  legislatnre  of  this  state.     Their  contemplated  railroad,  as 
'^ted,  will  cross  that  of  the  Morris  and  Essex  Railroad 
tympany,  now,  and  for  some  years  past,  in  possession  of  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  as 
/essees  thereof,  at  the  place  where  the  last-mentioned  railroad 
enmes  the  Rockaway  river,  near  Baker's  mills,  which  are  now 
o\^Tied  by  the  defendants  Henry  and  William  Baker.     That 
iTiilroad  crosses  the  river  there  on  a  viaduct,  and  the  companies 
jiist  mentioned,  owners  and  lessees  thereof,  have  given  license 
to  the  complainants  to  lay  their  tracks  across  the  river  under 
rhe  viaduct,  the  complainants  agreeing  to  build  a  new  8U})er- 
structure  for  the  viaduct,  to  enable  them  to  pass  under  it  with 
their  locomotive  engines,  which,  with  the  present  superstruc- 
ture, would  not  be  practicable.     The  land  on  which  the  com- 
plainants had  leave  to  lay  their  track  in  crossing  the  river, 
was  taken,  by  condemnation,  by  the  Morris  and  Essex  Rail- 
road Company,  in  or  about  1853,  under  their  charter,  from 
the  father  of  William  and  Henry  Baker,  who  was  then  the 
owner  thereof.     The  charter  {Paniph,  Ixiws  of  1835,  p.  28,) 
provides  that,  on  condemnation,  the  company  shall,  upon  pay- 
ment of  the  value  of  the  land  and  damages,  with  costs,  if  any, 
be  deemed  to  be  seized  and  possc^ssed  of  the  land  in  fee  simple. 
The  complainants  having  lot^ated  their  road  over  a<ljoining 
land  of  William  and  Henry  Baker,  proceeded  to  the  condemn- 
ation thereof.     They  included  in  their  application  the  land 
eovered  by  the  river  at  the  crossing.     William  and  Henry 
fiftker  are  the  owners  of  a  grist-niill  below  the  crossing,  and 
knving^  on  the  4th  of  March  last,  received  notice  of  the  appli- 
anftion  for  the  appointment  of  commissioners  in  the  proi^ed- 
fbr  condemnation,  they  raised  the  dam  of  their  pond  there 
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alxmt  tifteen  inclie^.  The  complainants  subsequently,  on  tl 
23il  of  the  siune  month,  proc'ceded,  under  their  license,  to  Ifl 
down  their  track  across  th(»  river.  Henry  Baker  then  can 
to  the  ground  and  forbade  the  complainant^?'  workmen  to  la 
the  track,  an<l  threatened  to  tear  it  up.  His  commands  an 
threat**  being  disregjirdcd,  he  shut  the  gates  of  tlie  dam  of  h 
grist-mill  i)ond  and  ojwned  the  gates  of  a  forge-pond,  belonj 
ing  to  him  and  his  brother  William,  alK)ve  that  place,  an 
let  down  a  great  quantity  of  water  into  the  river  where  tl 
tnick  was  Ixjing  laid,  and  so  raiswl  the  water  there  about  t^ 
feet,  and  entirely  flooded  the  track,  thus  making  it  impractic 
ble  for  the  complainantw'  workmen  further  to  proceed  wit 
the  laying  thereof.  The  bill  was  then  filed  and  an  injunctic 
granted  u|)on  it,  restraining  the  Messrs.  Baker  from  interferii 
with  the  track  under  the  viaduct,  and  from  damming  or  pei 
ning  back  the  waters  of  the  river  at  and  above  their  grist-nii 
pond,  in  such  manner  as  to  cause  the  water  to  rise  any  high( 
at  and  under  the  viaduct,  than  it  was  accustomed  to  rise 
and  previous  to  the  4th  of  March,  1876,  the  date  of  the  se 
vice  on  them  of  the  notice  of  the  application  for  tlie  appoic 
ment  of  commissioners  in  the  proceedings  for  condemnatio 
They  api>ear,  from  the  affidavits  which  were  used  on  tl 
motion  for  an  attachment  against  them  for  contempt  1' 
violation  of  the  injunction,  not  to  have  reduced  the  height  • 
the  water  in  their  grist-mill  pond  to  the  height  at  which 
was  on  the  day  mentioned  in  the  injunction,  and  which,  fro 
the  evidence,  was  the  height  at  which  it  had  been  accustonM 
to  he  for  seven  years  before  that  time.  It  appears  from  d 
affidavits  on  the  j)art  of  the  complainants,  that  the  height  i 
which  the  water  was  accustomed  to  be  at  the  viaduct,  durir 
those  seven  years,  was  not  above  the  plinth  of  the  pier  of  thi 
structure.  On  the  10th  of  April  last,  several  days  after  tl 
injunction  was  served,  the  water  stood  nineteen  inches  abo^ 
the  plinth.  There  wus  nothing  unusual  to  cause  this  exoe| 
the  height  of  the  water  in  the  grist-mill  pond^  occasioned  I 
the  height  of  the  dam.  That  the  water  in  that  pond  mig 
have  been  reduced  to  the  level  of  the  top  of  the  plinth^  th€ 
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room  to  doubt.  The  top  of  the  tumbling  dam  was 
han  the  top  of  the  plinth  from  October,  1875,  at  least, 
he  month  of  March,  in  this  year,  when  the  addition 
ined  of  was  made.  Nor  would  it  have  oc(»asioned 
»  to  the  mill-owners  to  have  kept  the  water  down  to 
^ht  of  the  top  of  the  plintli.     They  had  made  no  addi- 

their  machinery,  in  view  of  the  increased  power  they 
ovided  by  raising  the  dam ;  nor  was  there  any  altera- 

the  machinery  in  view  of  it.  The  fa(»t  seems  to  be 
ey  are  not  disposed  to  yield  the  jwint  that  the  top 
plinth  is  high  water  mark,  but  insist  that  it  is  rather 
•k  of  average  low  water.  I  do  not  dei»m  it  imjwrtant 
us."?  the  testimony  on  that  point  here,  although  I  have 
t  a  very  careful  (consideration.  It  is  enough  to  say 
5  case  leads  to  the  conclusion  that  the  raising  of  the 
d  letting  down  the  water  were  both  done  at  the  par- 
time  when  they  were  done,  to  embarrass  the  complain- 

constructing  their  road  under  the  viaduct.  While 
nesses  on  the  part  of  the  complainants  testify  to 
tion  for  years  pa**t,  as  to  the  height  of  the  water — 
tion  all  the  more  to  be  relied  on  because  it  was  in 
ion  with  the  feasibility  of  safely  laying  the  track 
:he  viaduct — it  api>e}irs,  by  evidence  adduced  by  the 

Baker,  that  in  October,  1875,  and  from  thence  until 
ing  of  the  dam  in  March  following,  the  height  of  the 
us  less  than  that  of  the  top  of  the  plinth,  and  though 
i  that  at  the  former  date  the  dam  was  lowered,  it 

to  have  been  lowered  not  more  than  four  inches.     It 

it  should  be  remarked,  that  the  intention  to  raise  it 
in  the  spring  was  then  declared, 
he  evidence  laid  before  me  in  the  affidavits,  I  am  not 
[  that  the  accastomed  height  of  the  water  was  not  as 

0  by  the  complainants'  witnesses.     Under  the  circum- 

1  deem  it  my  duty  to  preserve  the  status  (juo  until  the 
'^  and,  to  that  end,  will  modify  the  injunction  so  as  to 
I  the  Messrs.  Baker  from  keeping  the  water  at  a  height 
ttan  the  top  of  the  plinth.     All  intention  of  violating 
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the  mandate  of  the  court  is  disclaimed^  and  the  complainaDt! 
desire  that  this  motion  for  an  attachment  should  resalt  in  the 
authoritative  and  explicit  declaration  of  the  court  as  to  the 
duty  of  the  Messrs.  Baker,  rather  than  in  punishment  for  con- 
tempt. The  order  to  show  cause  will  be  discharged,  withoul 
costs. 

As  to  the  motion  to  dissolve  the  injunction  :  The  land  oi 
which  the  complainants  were  laying  their  track  was  aoquirec 
by  the  Morris  and  Essex  Railroad  Company,  according  to  th' 
terms  of  their  charter,  in  fee  simple.  Whether  that  estat 
should  be  regarded  as  subject  to  condition  limiting  its  dura 
tion  to  the  time  during  which  the  property  may  be  occupie 
by  the  company  for  the  purposes  for  which  the  j)ower  to  coi 
demn  was  granted,  it  is  not  necessary  to  determine.  The] 
by  their  lessees,  were  in  possession  of  the  land,  under  the 
title,  at  the  time  of  giving  the  license,  and  have  ever  sin' 
continued  to  be  in  possession.  It  is  not  allied  that  the 
title  has  ceased.  The  complainants  could  not  lawfully  tal 
{K)sscssion  of  the  land  for  their  track,  without  the  consent 
the  Morris  and  Essex  Railroad  Company  and  their  lessees, 
on  condemnation  as  against  them.  With  that  consent  th 
might  lawfully  do  so.  If,  notwithstanding  the  fee  sim] 
title  acquired  by  the  Morris  and  Essex  Railroad  Compai 
and  the  right  of  exclusive  possession  possessed  by  them  a 
their  lessees,  the  Messrs.  Baker  liave  rights  in  the  premises 
view  of  the  new  servitude  to  be  ini|H)sed  on  the  land  cover 
by  the  river  at  the  crossing,  they  will  obtain  compensation  i 
them  in  the  proceedings  in  condemnation,  and  in  the  estiiua 
and  appraisement  thereunder.  They  will  lose  no  claim  ' 
damages,  nor  any  right  by  n^ason  of  the  [Xjudency  of  this  sui 
or  the  injunction  therein.  As  the  Morris  and  Essex  Railros 
Company  would  be  entitled  to  protection  in  laying  their  trac 
where  their  licensees,  the  complainants,  propose  to  lay  theii 
so,  and  to  that  extent,  the  latter  are  entitled  to  protection. 

The  Messrs.  Bakfer  object  also,  that  the  injunction  is  ma 
datory,  and  that  inasmuch  as  the  addition  had  been  roai 
to  the  dam  when  the  bill  was  filed,  such  an  injunction  is  co 
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tmy  to  the  established  practice  of  the  court.  The  objec- 
tion cannot  be  sustained.  The  injuDctiou  is  against  causing 
the  water  to  rise  any  higher  than  it  was  accustomed  to- 
rise  on  the  day  designated.  The  injury  was  a  continuing 
iDJaiy  from  day  to  day.  The  mill-owners  were  not  re- 
quired to  reduce  their  dam,  but  to  refrain  from  raising- 
the  water  beyond  a  certain  height.  Besides,  if  the  injunction 
^ere  r^rded  as  strictly  mandatory,  that  would  not  constitute 
I  valid  objection  to  it.  There  is  no  general  rule  against 
granting  such  relief  interlocutorily,  where  the  damage  has  been 
«)mpleted  before  the  filing  of  the  bill ;  and  there  is  no  differ- 
ace  between  the  case  of  injury  to  easements  and  injury  to 
other  rights.  The  court  will  not,  however,  interfere  by 
mandatory  injunction,  unless  extreme  or  very  serious  damage, 
at  least,  will  ensue  from  withholding  that  relief;  and  each  case 
most  depend  on  its  own  circumstances.  Dxirell  v.  Pritchardy 
i.  fi.,  1  cA.  244,  250 ;  Nortli  of  Eiigland  Juiu\  i?.  Co.  v. 
Oarence  R.  Co.,  1  CoU.  507 ;  Westmintft^r  Bryinho  Coal  and 
f^e  Cb.  V.  CfaytoHj  36  L.  /.,  Ch.  476 ;  Kerr  on  Injuncfion^ 
230,231. 


Jewett,  Ri-X'EiVER  of  the  Erie  Railway  Coni])any,  vs.. 

BOWMAX  AND  DrINGER. 

!•  It  is  a  violation  of  an  injunction  restraining  a  defendant  from  dispoH- 
*■!  of  properly,  to  deliver  the  property,  though  sold  previously  to  the- 
*^of  the  injunction. 

•«  Where,  on  a  bill  for  discovery  and  account,  and  general  relief  against 
BiigeDtof  the  complainant  and  a  third  party,  charging  collui^ion  between. 
wB,tndan  attempt  fraudulently  to  obtain  property  of  an  estate  held  in 
*■•  l>y  the  complainant,  (an  oflRcer  of  the  court,  acting  under  its  control 
■■direction,)  an  injunction  was  i^tsued  against  the  third  party,  restraining 
-M  from  disponing  of  the  property  sold  to  him  by  the  ngent,  a  motion  to 
^rffe  the  injunction  made  on  such  third  parly's  answer  was  denied,  on 
p^aod  (among  others)  that  the  co-defendant,   the  agent,   had   not 
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Bill  for  relief.     Motion  for  attachment  against  Dringer 
•contempt  for  violation  of  injunction,  and  motion  for  a  reoer 
and  motion  on  Dringer's  behalf  to  dissolv^e  the  injunction, 
bill  and  affidavits  and  petition  of  complainant,  and  affida 
4ind  Dringer^s  answer. 

J/r.  Cortlandt  Parker,  for  complainant. 

Mr,  S.  Tufflcj  for  Dringc*r. 

The  Chancellor. 

The  bill  is  filed  by  Hugh  J.  Jcwett,  receiver  appointed 
this  court  for  the  creditors  and  stockholders  of  the  Erie  B 
way  Company,  against  Henry  Bowman,  late  purchasing  a) 
of  the  complainant,  and  Sigmund  Dringer,  for  discovery 
account  and  general  relief.  It  prays  an  injunction  to  rest 
Dringer  from  disposing  of  any  materials  of  the  Erie  Rail 
Company  received  by  him,  and  for  the  return  thereof  to 
complainant,  or  that  they  may  be  applied  on  the  amc 
which,  on  the  accounting,  may  be  found  due  from  him  to 
complainant.  The  bill  states  that  Bowman,  being  the  ] 
chasing  agent  of  the  complainant,  in  violation  of  his  inst 
tions  and  in  fraud  upon  the  trust,  and  in  collusion  with  D 
ger,  caused  to  be  delivered  to  the  latter  as  upon  sale  to  1 
very  large  amounts  of  valuable  waste  and  other  material 
the  railway  company ;  and  the  object  of  the  suit  is,  the  ] 
tection  and  indemnity  of  the  trust  estate  to  which  the  ff 
in  question  belonged.  On  the  filing  of  the  bill,  an  injune 
was  issued  according  to  the  prayer,  and  served  on  Drio 
Subsequently,  the  complainant  filed  his  petition,  allying 
Dringer  had  violated  the  injunction,  and  praying  an  atta 
ment  against  him  for  contempt,  and  the  appointment  < 
receiver.  On  filing  the  petition,  an  order  to  show  cause  ^ 
the  prayer  of  the  petition  should  not  be  granted,  was  m 
Dringer  has  answered,  and  moves  to  dissolve  the  injunct 
Bowman  has  not  answered. 
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The  circumstances  under  which  Dringer  obtained  riie  goods^ 
in  question,  arc,  as  they  appear  by  the  affidavits,  such  as  to 
lead  to  the  conclusion  that  the  goods  were  obtained  by  fraudu- 
lent collusion  between  him  and  Bowman,  and  other  employees 
of  the  complainant.     The  large  number  of  tons  of  old  air 
wheels,  for  which,  under  the  regulations,  he  bid  in  July,  1875,. 
$22  a  ton,  were  not  delivered  to  him,  because  the  complainant 
was  not  satisfied  as  to  his  pecuniary  responsibility.    The  terms 
were  fifteen  per  cent,  in  cash  at  the  time  of  the  award,  and  the 
rest  in  cash  on  delivery.   They  were,  however,  delivered  to  himi 
immdiately  afterwards  by  Bowman,  at  $19  a  ton,  making  a  dif- 
ference of  $5100  in  the  amount  realized  by  the  complainant  on 
the  sale;    the  amount  sold  and  delivered  being  seventeen 
hundred  tons.     Dringer  says  the  difference  in  price  was  due 
to  the  greater  stringency  in  the  terms,  the  latter  sale  being,  as 
he  says,  for  cash  on  delivery.     According  to  one  of  the  affi- 
davits, the  only  one  which  speaks  on  the  subject.  Bowman 
pve  another  reason  for  the  difference^  the  fall  in  the  market 
price  of  iron.     The  transactions  by  whic;h  Dringer  became 
possessed  of  the  property  in  question  in  this  suit,  as  they  are 
Woeed  by  the  affidavits,  not  only  show  disregard  of  the 
epilations  of  tlie  complainant,  made  for  the  protection  of  the 
property  committed  to  his  charge,  in  the  sales  to  Dringer,  but 
they  show,  also,  knowledge  on  his  part  of  the  existence  of  the 
Illations,  and  that  he  knew  that  his  purchases  were  made  in 
[  violation  thereof.     They  further  show  collusion  between  him 
^Bowman,  and  other  employees  of  the  complainant,  fraudu- 
lently to  obtain  the  property  of  the  trust  estate.     It  is  un- 
necessary to  particularize.     It  will  be  sufficient  to  refer  to  the 
*teel  m  bars  abstracted,  at  his  request,  from  the  racks  in  the 
^,  and  loaded  in  the  cars  among,  and  in  loading  placed 
'indemeath,  scrap  metal  of  comparatively  small  value,  and  not 
•woonted  for,  except  at  the  price  of  the  latter  material ;  (of 
Ais  steel,  about  one  hundred  and  forty  bars,  all,  except  three 
®  foor  from  ten  to  twelve  feet  in  length,  are  sworn  to) ;  the 
Wtingof  the  value  of  over  $1100,  received  by  him  aocord- 
^  to  the  affidavits,  but  which  he  denies  that  he  received ;. 
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the  fire-wood  tjikeii  from  the  company's  wood  piles  a 
shops,  and  placed  in  such  a  manner  on  care  loaded 
material  for  him  as  to  (»onceal  the  character  of  the  mat 
and  the  shears,  the  presses,  and  the  stove  made  for  him  j 
ishops,  and  the  oil  rei'cived  by  him  from  the  same  place, 
out  account  theivfor.  It  is  a  notable  circumstance  tlw 
sheare  and  presses  were  not  sent  to  him  directly,  but 
*sent  in  boxes,  directed  to  an  employee  of  the  complains 
]\itereon,  in  Drinker's  care.  Dringer  has  violated  the  ii 
tion.  He  admits  that  after  it  was  served  on  him,  h( 
away  large  amounts  of  the  material  received  from  the 
shops,  but  alleges  that  it  had  been  sold  by  him  previous 
the  service  of  the  injunction.  His  counsel  states  that  : 
by  his  advice  that  Dringer  sent  the  goods  away,  he  not  re 
ing  the  deliver}'  of  the  go(xls,  if  sold  previously  to  the  » 
of  the  injunction,  as  a  violation  of  the  injunction.  Tl 
junction  restrained  Dringer  from  disiK)sing  of  any  c 
materials  received  from  the  Erie  shops.  The  excuse  is  ir 
oient.  Moreover,  it  is  a  noteworthv  circumstance  in  thi; 
nection,  that  though  the  material  sent  away  after  the  s( 
of  the  injunction  vm<,  as  Dringer  alleges,  sent  to  deal( 
Philadelphia,  it  was  dinn^tcil  to  those  |)ereons  at  Jersey 
where,  as  far  as  appears,  they  neither  did  business  nor  re: 
and  no  explanjition  is  offered.  The  rule  to  show  cause 
be  made  absolute,  and  a  receiver  of  the  [)roperty  w; 
appointe<l. 

In  addition  to  the  foregoing  considerations  there  is 
another,  inducing  me  to  appoint  a  nn^eiver.  The  ni 
to  dissolve  the  injunction  will  be  denied.  If  there  we: 
other  reason,  the  fact  that  the  answer  of  Bowman  is  n( 
would,  under  the  circumstances,  be  sufficient  ground  for  i 
ing  to  dissolve  the  injunction.  The  transactions  bel 
Bowman  and  Dring(T  are  of  such  a  character,  that  esjx^ 
in  view  of  the  developments  al>ove  referred  to,  I  shoul< 
l>e  willing  to  dissolve  the  injunction,  at  least  until  after 
man  shall  have  answered,  and,  inasnmch  as  the  injuncti 
to  stand,  the  interests  of  all  parties  r(»quire  that  a  re< 
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should  be  appointed.     I   am   the  more  ready  to  take  this 
tourse,  because  the  projwrty  is  part  of  a  trust  estate  which 
the  complainant  is  managing  under  the  control  and  direction 
of  this  court,  and  the  conduct  of  Dringer  in  regard  to  it  is  at 
least  open  to  the  gravest  suspicion,  and,  on  the  affidavits,  it 
appears  to  have  been  absolutely  fraudulent.     A  vers-  large 
indebtidness  has  lx?en  contracted  by  him,  through  the  agent 
of  the  complainant,  with  the  full  knowledge,  on  Dringer's 
part,  that  the  sales  from  which  the  indebtedness  arose  were 
made  to  him,  if  not  surreptitiously,  yet  in  violation  of  the 
regulations  of  the  complainant,  made  for  the  protection  of  the 
trust  estate,  in  reference  to  the  subjects  of  the  sales.     Dringer, 
iu  these  purchases,  was  aware  that  he  was  dealing  with  an 
aijent  who  wa*<  transcending  his  authority  and  violating  his 
obligations.     The  character  of  these  dealings  is  evid(»nceil  by 
the  fact,  that  though  Dringer's  bid  was  rejecteil  l>ecause  the 
complainant  was  not  satisfied  as  to  his  pecuniar}^  res])onsi- 
hility,  and  Bowman  was  directed  to  re-ad  vert  ise  for  bids  upon 
the  pn)j»erty,  the  latter  disregarded  his  instructions,  and  sold 
the  ])roperty  to  Dringer  without  re-advert iscmcnt,  and  with- 
out authority,  and  M'ithout  reporting  the  sale,  for  a  less  price 
tlian  Dringer  had  bid.     It  is  manifested,  also,  by  the  further 
rirtunistance  that,  notwithstanding  the  fact  that  the  comj)lain- 
antwas  unwilling  to  give  credit  to  Dringer,  Bowman  sold 
ppilK^rt}'  to  him  on  credit,  without  authority  from  the  com- 
plainant, until  at  the  filing  of  the  bill  Dringer  was  found  to 
he  indebted  to  the  trust  estate  for  goiKls  of  which  the  com- 
plainant had  an  account,  to  the  amount  of  §25,2:^3.11,  which 
^'^  wa*  swelled  by  sul)sequent  discoveries  of  deliveries  of 
P^h<  to  him,  of  which  the  complainant  had  no  account,  and 
<>»  which  no  accrmnt  had  l>een  given  to  him,  to  the  sum  of 
••i^,6o5.31,  which  increased  amount  of  indebtedness  Dringer 
*inowledcres. 
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The  Attokney-Gknkral  ex  rel.  The  Boaitl  of  Siparian 
Commissioners  vs.  The  Hudson  Tunnei^  Raii.roai> 
Company. 

1.  The  Btate  has  the  reversion  in  fee  in  any  land^  leased  bj  the  Board 
of  Riparian  Coinini8.sioner8,  lying  under  the  waters  of  the  bay  of  New 
York,  adjacent  to  the  city  of  Jersey  City,  between  the  original  line  of  high 
water  and  the  line  fixed  for  the  exterior  line  for  piers  in  the  Hudson  riTer. 

2.  It  holds  the  fee  simple  absolute  in  lands  under  water  between  sucb 
exterior  line  of  piers  and  the  state  line. 

3.  The  act  of  March  21st,  1874,  extending  the  time  for  the  completion 
by  the  Hudson  Tunnel  Railroad  Company  of  their  proiK)sed  tunnel,  did 
not  confer  upon  that  company,  organize<l  under  the  general  railroad  law^ 
the  right  to  construct  their  tunnel  in  the  land  of  the  state  under  the  waters 
of  the  Hudson,  without  first  obtaining  contrent  of  the  Board  of  Riparian 
Commissioners. 

4.  The  Hudson  Tunnel  Railroad  Company  were  permitted  to  proceed  to 
condemnation  as  against  the  lessees  of  lands  lying  under  the  waterB  of  the 
Hudson,  leased  to  the  Morris  and  Essex  Railroad  by  the  Board  of  Riparian 
Commissioners,  but  enjoined  from  taking  possession  of  those  lands,  or  the 
land  between  the  exterior  line  of  piers  and  the  state  line,  until  consent  of 
the  state  should  have  been  obtained. 


On  motion  to  dissolve  injunction,  on  the  information  and 
the  affidavits  annexed. 

The  information  is  filed  bv  the  Attornev-Greneral,  at  the 
rehition  of  the  Board  of  Riparian  Commissioners,  for  an  in- 
junction against  the  Hudson  Tunnel  Railroad  Company,  to 
restrain  them  from  "  possessing,  entering  upon,  going  or  being 
upon  the  land  of  the  state  mentioned  in  the  information,  or 
any  part  thereof,  for  the  purpose  of  making  their  tunnel  on 
or  in  that  land,  and  from  doing  any  work  or  act  in  or  on  that 
land  for  or  towards  making  the  tunnel,  or  any  part  thereof^ 
and  from  condemning  the  land  or  any  part  of  it,  and  from 
doing  any  act  or  thing  against  any  i^erson  or  corporation 
whatsoever,  in,  about  or  towards,  or  for  the  purpose  of  con- 
demning that  land  of  any  part  tliereof^"    The  land  referred 
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to  is  described  in  the  information  as  being  bounded  on  the 
north  by  the  line  between  the  cities  of  Hoboken  and  Jersey 
City  ;  on  the  south  by  Twelfth  street  in  Jersey  City ;  on  the 
ivfe^t  by  the  original  line  of  high  water  mark,  and  on  the  east 
bv  the  boundary  line  between  the  States  of  New  York  and 
Xew  Jersey,  in  the  middle  of  the  Hudson  river. 

The  information  states  that  the  tract  wits  heretofore,  at  high 
tide,  all  under  water ;  that  in  recent  years  divers  tenants  of  the 
^tate  have  filial  in  a  jiortioii  of  the  land  and  redainuxl  it,  while 
the  larger  part  of  it  is  still,  at  all  times,  under  the  tidal  waters 
of  the  Hudson  river;  that  the  riparian  t^ommi^ioners  were 
appointed  pursuant  to  the  ac»t  entitleil  "  an  act  to  ascertain  the 
ripht-s  of  the  state  and  of  riparian  owners  in  the  land  lying 
under  the  waters  of  the  bay  of  New  York  and  elsewhere  in 
this  state,"  approved  Aj)ril  11th,  18G4,  and  the  several  sup- 
plements thereto ;  that  the  third  section  of  the  supplement  of 
ilan^i  31st,  18G9,  to  that  act,  provides  that,  without  the  gnmt 
or  permission  of  the  conmiissioners,  no  jK^rson  or  cH)rporation 
shall    fill    in   or   build  ujion,  or   make  any  crtH'tion  on,  or 
rei'laim    anv   of    the    land    under   the   tide   waters   of    this 
.^tate   in  New  York  bay,  Hudson  river  or  Kill   von  Kull, 
and   that  any  j>erson   or  c»orj)orati<)n   so  offending,  shall   be 
guilty  of  a  purpresture,  which  shall  l>c  abated  at  the  cost 
and    cxj)ense   of    such   j)erson    or    corporation,    on    applica- 
tion of   the  Attorney-(jreneral,   under   decree  of  the   Court 
«»f   Chancen',   or   by   indictment    in   the   county    in    which 
the  same  may  be,  or  opi>osite  to  and  adjoining  M'hich  the 
purpresture  may  be;  that  by  the  twelfth  section  (»f  the  same 
supplement,  it   is  further  providcnl  that  the  commissionei>i 
may  commence  proceedings  in  the  name  of  the  State  of  New 
Jersey,  by  ejectment  or  otherwise,  agjiinst  persons  an<l  corjH)- 
rations  trespassing  ujion  or  occuj)ving  the  lands  of  the  state 
under  vrater,  or  which  were  theretofore  under  wat(?r,  and  the 
Attorney-General  is  thereby  rcquinnl  to  connnencc  and  prtjse- 
cute  such   actions  as  may  l>e  instituted  or  dire<'ted  by  the 
rommit*?*ionersi ;  that  on  or  about  the  28th  day  of  April,  1875, 
the  said  commissioners  let  and  demiswl  to  the  Morris  and 
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Essex  Railroad  Company,  for  certain  yearly  rents  reserved', 
to  be  paid  by  them  to  the  state,  a  part  of  the  land  above 
described,  extending  from  the  middle  of  Fifteenth  street,  in 
Jersey  City,  on  the  south,  to  and  north  of  Twentieth  street, 
on  the  north,  and  from  the  original  line  of  high  water,  on 
the  west,  out  into  the  Hudson  river  to  the  line  fixed  in  the 
river  by  the  commissioners  for  the  exterior  line  of  piers  p  but 
the  lease  ^vas  upon  the  expreas  condition  that  if  it  should 
liapj^en  that  the  yearly  rent  should,  at  any  time,  be  in  arrear 
for  sixty  days  next  after  the  same  should  become  due,  ik 
should  he  lawftil  for  the  state,  without  demand  for  the  ren|| 
to  enter  the  demised  premises,  not  only  to  distrain,  but  % 
re-enter  them,  and  to  have,  possess,  and  enjoy  them. 

The  information  further  states,  that  on  or  about  the  22d  c^^ 
of  December,  1871,  the  commissioners,  by  lease  of  that  d^^^ 
for  certain  yearly  rents  reserved  to  the  state,  let  and  demlsef}  to 
the  Jersey  Shore  Improvement  Company,  another  portion  of 
the  land,  extending  from  the  middle  of  Fifteenth  street,  on 
the  north,  to  Twelfth  street,  on  the  south,  and  from  the 
original  line  of  high  water,  on  the  west,  into  the  Hutfcon 
river,  to  the  exterior  line  for  piers,  upon  the  like  condition 
as  the  first-mentioned  lease.    So  that  the  state  still  has,  iu  th^ 
lands  so  demised  to  those  companies,  an  annual  rent  issuiag 
out  of  the  lands,  and  a  reversion  therein. 

The  information  further  states,  that  iu  or  about  the  montl* 
of  November,  1874,  the  Hudson  Tunnel  Railroad  Company'"? 
claiming  to  have  been  incorj)orated  under  the  general  railroad 
law,  filed  in  the  office  of  the  secretary  of  state  a  map  am^ 
plan  of  the  tunnel  for  railroad  purposes,  which  they  prC^ 
lK)sed  to  construct  from  a  point  in  Fifteenth  street,  in  Jeree";^ 
City,  westerly  of  the  original  line  of  high  water ;  thence  und^^ 
the  surface  of  the  land  and  under  the  crater  of  the  Huds(^^ 
river,  across  the  river  into  the  city  of  New  York ;  the  rott'*^ 
of  the  proposed  tunnel,  from  Provost  street,  in  Jersey  Cit^ 
being  beneath  the  surface  of  the  land  in  the  middle  ^ 
Fifteenth  street  easterly,  to,  or  near  to,  the  exterior  line  ^ 
solid  filling,  and   then  with,  a  bend  or  ourve  to   the  noitt^ 
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of  about  five  degrees,  to  extend  aero?s  the  river.    The  tunnel  is 
to  be  t^venty-8ix  feet  wide  and  twenty- four  feet  high,  inside 
measurement,  and  from  a  point  about  fifty  feet  (easterly  of 
Prov<ii<t  street  to  the  middle  of  the  river,  a  distance  of  over  a 
mile,  it  is   located  and  intended  to  be  built  and  useil  in  the 
land  of  this  stiitc.    That  in  or  alx>ut  November,  1874,  the  tun- 
nel  company,  on  the  route  of  tlie  tunnel  in  the  land  of  this 
state,  al>out  one  hundred  fc^t  westerly  of  Hudson  street,  sjuik 
a  working-shaft  about  thirty  feet  in  diameter  and  thirty  or 
forty   feet  deep,  and  lined  and  supported  the  sides  of  it  with 
a  brick  wall,  whieh  shaft  still  remains  oi>en  ;  that  while  the 
<haft  was  being  sunk,  the  further  i>rose('Ution  of  the  work  was 
stopjK^  by  injunction  from  this  court,  issued  ag:iinst  the  tun- 
nel  company,  at  the  joint  suit  of  the  Morris  and  Essex  Rail- 
road Company  and  the  Delaware,  Ijaekawaima  and  Western 
Railroad  Company,  until  on  or  alx)ut  the  17th  of  April,  1870 
and  that  on  that  day  the  tunnel  company  made  applicjit ion,  in 
writing,  to  the  Honorable  David  A.  Depue,  one  of  the  Justices 
of  the  Supreme  Court  of  this  state,  to  appoint  a  time  and 
place  to  hear  their  application  for  the  aj)pointment  of  com- 
missioners to  appraise  the  value  of  a  certain  jwrtion  of  the 
above-descril)ed  land  of  the  state,  proposed  to  l)e  taken  for  the 
ninnel,  and  to  assess  the  damages  and  compensation  to  the 
owner  or  jK^rsons  interested  in  that  land ;  that  in  the  applicji- 
tion,  the  tunnel  eompimy  allege  that  the  owner  of  the  land 
proposed  to  be  taken  by  them  under  the  apj)lic{xtion  is  the 
Morris  and  Ussex  Railroad  Company,  and  that  the  Delaware, 
T^aekawanna  and  Western  Railroad  Company  are  lessees  of 
the  same  land ;   that  the  appli(»ation  does  not,  in  any  way, 
naake  the  state  or  the  riparian  (commissioners,  or  any  officer  of 
the  state,  party  to  the  condemnation  proceedings;  that  the  land 
Jffopneed  to  be  condemned  in  those  proceedings,  is  on  the  route 
for  the  tunnel  alwve  described,  and  extends  from  the  ejisterly 
Kneof  Provost  street  along  the  middle  of  Fifteenth  street,  l»elow 
the  8ilr&ce  of  the  ground,  to  a  point  one  hundred  and  eighty 
fct  weeterly  from  the  bulk-head  line  of  the  Hudson  river  as 
■ffveyed ;  thenoe  curving  to  the  left,  with  a  radius  eleven  hun- 
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dred  and  forty -six  and  twenty  one  hundredths  feet,  a  distance 
one  hundred  feet,  and  thence  on  a  course  of  five  degrees  nor 
erly  from  the  course  of  Fifteenth  street,  a  distance  of  ten  hi 
dred  and  eighty  feet,  more  or  less,  to  the  exterior  line  for  pie 
that  the  justice  appointed  the  28th  day  of  April,  1876,  to  h 
the  appli(^ition,  and  that  there  was  no  reason  to  doubt  tha 
the  appliaition  were  then  made,  he  would  then  ap{x>int  cc 
missioners  accordingly. 

The  information  further  states  that  similar  condemnati 
pr(K^H.Klings  as  against  the  Jersey  Shore  Improvement  Co: 
pany,  at  the  suit  of  the  tunnel  comjMiny,  to  c»ondenin 
[jortion  of  the  lands  of  the  state  leased  to  the  impn)> 
ment  com[mny,  are  pending  l)cfore  the  said  justice,  a 
that  w)mmissioners  therein  were  to  be  ap]M>inted  by  him 
the  28th  of  April,  187G  ;  that  the  avowed  puri>ose  and  inte 
of  the  tunnel  company  are  to  obtain  awards  in  the  proa?edin 
for  condemnation  Jis  s(Mm  as  i>ossible,  and  at  onc*e  to  tenc 
the  amounts  awanled,  and  then  forthwith  to  tiike  jvxssessi 
of  the  land  and  construct  the  tunnel  therein  to  the  state  lir 
that  the  tunnel,  when  constructed,  and  during  the  course 
itw  const ru(^tion,  will  l)e  a  purpresture  and  a  nuisancx?  in  i 
lands  of  the  state,  will  impair  their  value,  and  endang<T  a 
diminish  the  revenue  of  the  state  from  them  ;  that  neither  t 
improvement  company  nor  the  railroad  companies,  who  j 
the  only  tenants  of  the  state  oirupying  any  part  of  the  Ian 
have  author!  zeil  or  pretended  to  authorize  the  tunnel  com  pa 
to  enter  on  any  part  of  the  land,  or  to  locate  or  construct  1 
tunnel  therein,  or  conscntcnl  to  its  hxtition  or  coustructi 
there,  but  that  all  of  tluMu  have  constantly  opposed  the  lo< 
tion  or  (construction  of  the  work  :  but  the  Attornev-Gene 
insists  that  if  all  of  them  had  consented,  or  were  to  conse 
such  C4>nsent  would  not  authorize  or  justify  the  construeti 
of  the  tunnel  in  the  lands  of  the  state. 

The  information  further  states  that  the  tunnel  com]>any  hi 
no  jK>wer,  right  or  authority  to  construct  or  use  the  tunnel 
the  lands  of  the  state ;  that  the  Board  of  Ri|)ariaTi  Commissii 
ers  has  not,  at  any  time,  c»onsente<l  that  the  eomjiany  may  tt 
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ornseany  of  the  above-described  lands  of  the  state^  and  that  it 
kw  not,  nor  have  any  of  its  members,  at  any  time,  bargained, 
wid,  leased,  granted  or  conveyed  any  of  that  land  to  the  tunnel 
company,  and  that  neither  the  riparian  commissioners  nor  the 
l)oapd  can  hereafter  lease,  sell  or  in  any  manner  convey  any 
of  that  land  to  the  tunnel  company,  without  violating  and  im- 
pairing the  obligations  of  the  contracts  between  the  state  and 
it8  tenants,  contained  in  the  leases  for  the  land ;  and  that  the 
tunnel  company  having  no  right,  power  or  authority  to  take, 
use  or  occupy  any  of  the  land  of  the  state  by  condemnation, 
f^KHild  not  be  permitted  to  institute  or  prosecute  any  proceed- 
ings of  condemnation  against  any  person  or  corporation  what- 
ever in  respect  to  the  land,  as  such  proceedings  must  neces- 
^ly  prejudice  and  complicate  the  rights  of  the  state  in  and 
to  the  land,  and  cloud  and  injure  its  title  thereto. 

On  the  filing  of  the  information,  an  injunction  was  issued 
pursuant  to  the  prayer.  The  cause  was  heard  upon  the  motion 
to  dissolve  the  injunction. 

J/r.  B.  Williamson  and  Mr.  H.  S.  White,  for  motion. 

-Vr.  Vanattaf  Attorney-General,  contra. 

The  Chaxcellor. 

The  defendants  move  to  dissolve  the  injunction,  on  the 
?">nnd  of  want  of  equity  in  the  information.  Part  of  the 
•^d  in  respect  of  which  the  aid  of  the  court  is  sought,  is 
"^'d  by  the  Delaware,  I^ckawanna  and  Western  Railroad 
Company,  under  the  lease  from  the  riparian  commissioners  to 
"^Morris  and  Essex  Railroad  Company;  another  part  is  held 
"y  the  Jersey  Shore  Improvement  Company,  under  like  lease. 
Both  leases  are  j>erpetual.  The  state  has  the  reversion  in  fee 
^  those  parts,  and  holds  the  rest  (so  much  as  is  between  the 
^^or  line  of  piers  and  the  state  line)  in  fee  simple  al)solute. 
^t  appears  by  the  affidavit  of  the  president  of  the  Delaware, 
^^^wanna  and  Western  Railroad  Ccmipany,  and  the  presi- 
*^t  of  the  Jersey  Shore  Improvement  Company,  attached  to 
^"^  information,  that  neither  of  the  above-mentioned  compa- 
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iiies  has  consentod  to  the  defendants'  taking  any  part  of  t: 
premises  held  by  them  respectively  under  lease.  It  appeiki 
also,  by  the  affidavit  of  the  chairman  of  tlie  Board  of  Rig 
rian  Commissioners,  that  that  board  has  never  made  sm 
jijrant,  conveyance,  or  lease,  or  granted  any  liwnse  wh^ 
soever  to  the  defendants  to  coastruet  their  tunnel,  or  to 
any  ac^t  on  or  in  the  land  described  in  the  information,  £i 
that  the  information  is  filed  at  the  request  of  the  bocii 
That  the  defendants  have  no  right  to  construct  their  tauth 
in  the  land  of  the  state  without  first  obtaining  consent  of  th 
Board  of  Riparian  (Commissioners,  unless  such  right  was  con- 
ferred upon  them  by  the  act  of  March  2l8t,  1874,  {Pamph,  L 
1874,  p.  1107,)  by  which  the  time  for  completing  the  firsi 
mile  of  their  tunnel,  and  for  completing  the  entire  tuune 
and  railroad,  is  extended,  is  almost  too  obvious  for  remark 
The  general  railroad  law,  under  which  the  tunnel  compan; 
was  formed,  provides  (§  37)  that  corporations  formed  undc 
tliat  act  shall  not  take  any  land  under  water  belonging  to  Ua 
state,  until  the  consent  of  the  riparian  commissioners  8ha 
first  Ixj  had  and  obtained,  and  those  commissioners  are  thereb 
authorized  to  convey  the  land  on.  such  compensation  as  the 
themselves  may  fix.  The  act  further  provides  that  no  corp^ 
ration  organized  under  that  act  shall  be  authorized  to  tak 
by  cx)ndemnation,  any  lands  belonging  to  the  state.  It 
clear,  then,  that  unless  the  right  to  occupy  the  land  belongir 
to  the  state  was,  as  the  defendants'  counsel  contends  that 
was,  granted  by  implication,  by  the  act  of  March  21st,  18^ 
the  defendants  have  no  right  to  occupy  them.  That  a 
recojjjnizes  the  defendants  a.s  a  corporation  under  the  laws 
this  stiite,  and  extends  the  time  for  the  completion  of  th^ 
work,  as  al)ove  stated,  and  it  does  no  more.  It  was  argu^ 
on  the  part  of  the  defendants,  that  because  that  act-  ^ 
passed  sul)sec[uently  to  the  general  railroad  law,  and  reco 
nizcs  the  defendants  as  a  corporation  under  the  laws  of  tl 
state,  and  gives  them  time  for  the  completion  of  their  woS 
the  l^islature  may  be  presumed  to  have  thereby  given  t: 
consent  of  the  state  to  their  oct»upation  of  so  much  of  t 
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laod  of  the  state  as  the  defendants  proposed,  (as  the  legislature 
fliust  have  known,)  to  occupy.  It  will  be  enough  on  tliis 
point  to  refer  to  the  decision  of  the  Court  of  Errors,  in 
Stevens  v.  Paterson  and  Newark  R.  R,  Cb.,  6  Vroom  532, 653, 
in  which  it  was  held  that  a  statute  giving  a  railroad  company 
the  right  to  lay  their  road  along  a  river,  and  to  acquire  the 
rights  of  the  shore  owners,  will  not  be  construed  to  give,  by 
implication,  the  right  to  take  the  land  of  the  state  lying  below 
high  water  line.  Said  the  court :  "  The  state  is  never  pre- 
sumed to  have  parted  with  any  part  of  its  property,  in  the 
aheenoe  of  conclusive  proof  of  an  intention  so  to  do."  There 
ti  DO  evidence  of  an  intention  to  grant  the  land  of  the  state 
to  the  defendants,  in  the  act  of  March  21st,  1874.  On  the 
case  made  by  the  information,  the  defendants  have  no  right 
to  occupy  any  part  of  the  lands  of  the  state.  Nor  can  they 
obtain  any  by  condemnation.  The  Attorney-General  insists 
4at  they  can  obtain  none  from  the  riparian  commissioners ; 
for,  according  to  the  information,  they  arc  prohibited,  by 
existing  covenants  made  between  them  and  their  lessees,  from 
giving  such  consent.  The  state  is  entitled  to  protection 
against  the  threatened  injury  to  the  reversion.  That  injury 
insists  in  taking  possession  of  part  of  the  property  for,  and 
^ting  it  to  permanent  and  exclusive  oixjujwtion  as  part  of 
I  a  great  work.  The  ground  on  which  the  injunction  on  this 
I  point  rests,  is,  that  the  defendants  intend,  as  their  president 
states,  when  they  shall  have  made  condemnation  as  against 
tke  leseees,  to  proceed  at  onc«  with  the  construction  of  their 
tunnel. 

Bnt  it  is  urged,  on  behalf  of  the  defendants,  that  the  injunc- 
tion should  be  dissolved,  at  least  so  far  as  it  restrains  them 
ftom  proceeding  to  condemn  the  rights  of  the  lessees  in  the 
l^miges.  It  is  insisted  that  the  state  should  not  be  permitted 
to  interfere  with  the  proceedings  against  its  lessees.  Were  the 
poceedings  against  strangers,  there  would  be  no  ground  for, 
^  propriety  in  the  interference.  Biit  it  is  urged  on  the 
^'^  hand,  that  the  proceedings  being  against  the  lessees  of 
•estate,  in  respect  to  the  land  in  which  the  state  has  a  rever- 
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sion  in  fee,  which  may  be  aifected  if  not  by,  yet  by  means 
or  through  the  proceedings  in  condemnation,  and  it  appeari: 
by  the  information,  that  the  proceedings  must  necessarily, 
view  of  the  covenant  made  by  the  state  with  the  lessees,  ^ 
ferred  to  in  the  information,  be  fruitless,  this  court  should^ 
the  interest  of  all  parties,  stop  the  proceedings  against  - 
lessees.  This  is  undoubtedly  true,  if  the  alleged  impossibil 
exists.  If  it  be  assumed  that  the  lessees  will  not  consent 
the  granting  by  the  riparian  commissioners  to  the  defendai 
of  the  right  of  way  in  the  land  under  water  beyond  ti 
exterior  line  of  piers,  still  this  court  cannot  assume  that  tl 
right  of  way  cannot  be  obtained.  The  covenant  may  not  I 
found  to  present  an  insuperable  barrier  to  the  defendant 
work.  It  appears  to  be  a  covenant  based  on  the  provision  i 
that  behalf,  contained  in  the  fourth  section  of  the  suppleniei 
to  the  act  "  to  ascertain  the  rights  of  the  state  and  of  riparia 
owners  in  the  lands  lying  under  the  waters  of  the  bay  of  Nc 
York  and  elsewhere  in  this  state,"  {Paraph,  Ijaws^  1869,] 
1017,)  and  to  be  to  the  eifec»t  that  the  state  will  not  make  ( 
give  any  grant  or  license,  power  or  authority  affecting  lam 
under  water  in  front  of  the  lands  leased  to  the  above-mei 
tioned  lessees.  And  here  important  considerations  in  th 
controversy  present  themselves.  Is  this  covenant  to  be  he 
to  absolutely  deprive  the  state  of  all  power  of  disposition  ov 
the  land  in  question?  Will  it  not  be  construed  to  prohil 
only  such  grants,  licenses,  powers  and  authority  as  will  inte 
fere  with  the  full  and  complete  enjoyment  of  the  leased  prer 
ises,  and  as  is  reasonably  to  be  presumed  to  haMi  been  in  tl 
contemplation  of  the  parties  to  the  covenant?  Will  the  gni 
of  right  of  way  to  the  defendants,  far  down  below  the  botto 
of  the  river,  in  any  wise  interfere  with  the  enjoyment  of  tl 
leased  premises  ?  Besides  these  considerations,  there  is,  ak 
the  query  suggested  in  the  opinion  of  the  Court  of  Errors, 
State  V.  Hudson  Tunnel  Railroad  Q>.,  decided  at  the  Xovemb 
Term,  1875,  9  Vroom  648,  whether  the  lessees  may  not 
deprived,  by  condemnation,  of  the  benefit  of  the  covenant, 
far  as  may  be  necessary  for  the  grant  of  the  right  of  way 


MAY  TERM,  1876.  185 


Scott  v:  Shiner. 


^e  defendants.  I  cannot  assume  that  the  defendants  will  not 
be  able  to  acquire  the  right  of  way.  There  is  even  no  ground 
for  aasuming  that  the  riparian  commissioners^  if  they  find 
tliemselves  free  to  do  so,  will  not  grant  it. 

The  injunction  should  be  modified  so  as  to  permit  the 
defendants  to  proceed  to  condemn,  as  against  the  lessees^ 
Otherwise,  it  will  stand  for  the  protection  of  the  rights  of  the 
state.  The  defendants  have  declared  their  intention  to  pro- 
ceed immediately  with  their  work,  after  the  conclusion  of  the 
proceedings  for  condemnation  against  the  lessees.  They  not 
having  acquired  the  right  to  do  so,  as  against  the  state,  the 
rights  of  the  latter  should  be  protected. 


Scxnr  V8.  Shixer. 

1.  Two  agreements  marie  with  different  parties,  giving  them  the  refusal' 
of  the  purchase  of  certain  lands,  held  together  to  constitute  a  binding  obli- 
f^D  OD  the  defendant  to  convey  to  the  complainant  the  lands  in  question 
>» fee  wmpje,  for  the  price  therein  specitied,  if  the  offer  were  duly  accepted 
^Ain  the  time  limited.  The  offer  held  to  have  been  accepte<l  by  the 
^iBplunant*8  making  tender,  and  offering  a  deed  for  execution  within' 
^limited  time. 

^  To  constitute  a  misrepresentation  which  will  prevent  a  decree  for 
■pccific  performance,  the  statement  in  question  muRt  be  so  material  to  the 
^ifict  built  on  it,  that,  if  the  statement  be  false,  the  contract  becomes  one 
^•"chitwoald  be  unconscionable  for  the  party  who  has  made  the  state- 
■wnitoptjforoe.  The  misrepresentation  must  be  shown  to  have  operated  to- 
"^I^ejudice  of  the  defendant. 


for  specific  performance.     On  final  hearing  on  plead- 
^  and  proofs. 

^^'  C.  Etean  Metritt,  for  complainant. 

*••  C.  T.  Reed,  for  defendant. 
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The  Chancellor. 

The  bill  is  filed  to  enforce  specific  performance  of  an  agr* 
ment  in  writing,  made  and  signed  by  the  defendant,  a 
delivered  to  the  complainant  on  the  14th  of  March,  187 
•giving  to  the  latter  the  refusal  of  the  purchase  of  the  defcoc 
ant's  land  adjacent  to  the  National  Cemetery  at  Beverly,  in  thi 
state,  until  the  1st  of  July  then  next,  at  the  price  of  $3250. 

This  agreement  was  the  extension  of  another  written  agree 
ment  made  previously,  on  the  3d  of  January  in  the  sam 
year,  and  signed  by  the  defendant,  in  favor  of  Wesley  Mark 
wood,  by  which  the  refusal  of  the  purchase  of  the  propert 
was  given  to  the  latter  at  the  same  price,  until  the  1st  ( 
April,  1874.  The  agreement  of  the  14th  of  March  was  ma^ 
w^ith  the  complainant,  with  Markwood's  consent.  In  ^larcl 
1874,  after  the  making  of  the  la.st-mentioned  agreement,  tl 
complainant  wrote  to  the  defendant  from  Washington,  D.  C 
stating  that  he  would  he  prepared  to  take  the  property  accow 
ing  to  the  agreement,  and  at  or  about  the  same  time  he  wro 
to  Markwood  to  the  same  effect,  requesting  him  to  commur 
*cate  the  contents  of  the  letter  to  the  defendant.  Markwo< 
received  this  letter.  The  defendant  denies  that  he  receiv" 
the  one  addressed  to  him. 

Two  days  after  the  making  of  the  agreement  with  the  coi 
plainant,  the  defendant  sent  to  him,  at  his  request,  a  diagrai 
with  a  description  in  writing  of  the  property  referred  to 
the  agreement.  In  June,  1874,  the  complainant  called  ont 
defendant,  and  informed  him  that  he  had  come  to  obtain  t 
particulars  for  the  deed  to  be  executed  to  him  for  the  pre 
erty,  with  a  view  to  taking  the  property  in  pursuance  of  t 
.agreement.  The  defendant  thereupon  told  him  that  he  b 
sold  the  property  to  other  persons,  but  did  not  mention  tli 
names.  On  the  30th  of  June,  1874,  the  complainant,  w^ 
his  lawyer,  wUled  on  the  defendant,  and,  saying  tliat  he  b 
come  to  take  the  property,  tendered  him  $3250,  the  purchi 
money,  and  a  deed  to  he  executed  by  the  defendant  and  1 
wife  to  the  complainant,  conveying  the  premises  to  the  lat 
in  fee  simple,  and  requested  him  to  take  the  money  and  »i 
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the  deed.  The  defendant  refused  to  do  either.  He  denies 
hxmg  seen  any  deed  on  that  occasion,  but  his  workman,  who 
WIS  present,  and  who  was  sworn  in  his  behalf,  testifies  that  he 
aw  a  paper  in  the  hands  of  the  lawyer,  and  heard  the  com- 
plainant say  he  had  come  to  get  the  defendant  to  sign  that 
deed. 

On  the  3d  of  July,  1874,  the  (complainant  filed  his  bill  in 
tkis  cause.  The  defendant,  by  his  answer,  denies  the  validity 
of  the  instruments  of  writing  above  mentioned,  given  to  Mark- 
wood  and  the  complainant  respectively,  and  that  any  obliga- 
tion to  convey  the  property  arose  from  them,  and  that  the 
complainant  gave  him  notice  of  his  acceptance  of  the  offer 
contained  in  the  paper  of  March  14th.  He  denies  the  tender, 
tbo,  and  alleges  that  the  instrument  last  mentioned,  the 
instruBient  of  March  14th,  was  made  by  him  through  mis- 
representation on  the  part  of  the  complainant;  the  alleged  mis- 
representation consisting  in  the  statement  which  he  says  was 
nude  by  the  complainant  to  him  at  the  time  of  signing  that 
paper,  that  the  complainant  was  the  authorized  agent  of  the 
United  States  government  to  purchase  the  land  in  question 
for  cemetery  purposes,  which  he  says  he  subsequently  ascer- 
tJiined  to  be  entirely  false. 

The  instruments  of  writing  by  which  the  refusal  to  pur- 

<fc»se  die  land  was  given  first  to  Markwood  and  then  to  the 

complainant,  together  constituted  a  binding  obligation  on  the 

Pendant  to  sell  and  convey  the  property  in  question,  in  fee 

^ple,  to  the  complainant,  for  the  price  therein  specified,  if 

tfe  offer  were  duly  accepted  within  the  time  therein  limited. 

Bavfralty  v.    Warren,  3  C.  JE.   Green  124;    Haughwout  v. 

^miMhinj  Id.  315 ;  Potts  v.  Whiteheivd,  5  C.  E.  Green  55. 

And  that  offer  was  so  accepted  on  the  30th  day  of  June,  1874, 

^'hcn  the  tender  and  request  for  a  deed  were  made.     That  the 

W  contained  covenants  which  the  defendant  could  not  have 

*^  compelled  to  give,  is  of  no  consequence  ;  his  refusal  was 

^  based  on  objection  to  the  contents  of  the  deed.     He  simply 

^^^^  to  convey.     He  had,  in  the  former  interview  with  the 

'^^dainant  in  June,  allied,  as  the  complainant  says  in  one 
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part  of  his  testimony,  that  he  had  sold  the  land  to  oth 
)>erson8.  The  complainant  says,  in  another  part  of  his  tesi 
mony,  that  on  that  occasion  the  defendant  told  him  that  sin 
he  had  made  the  agreement  with  the  complainant,  he  k 
made  a  conditional  agreement  with  some  other  parties,  & 
desired  the  complainant  to  see  them.  He  further  says,  tea 
tying  generally,  that  before  the  tender  of  the  money  and  t 
deed,  the  defendant  declined  to  carry  out  the  agreemei 
From  the  testimony  in  the  cause,  it  appears  to  be  very  proi 
able  that  the  defendant  had  not,  in  fact,  made  any  sale  of  tl 
premises  when  he  refused  to  carry  out  the  agreement  with  ti 
complainant.  He  told  the  latter  that  the  agreement  he  ha 
made  with  other  }>artics  was  conditional,  and  requested  hii 
to  see  them  on  the  subject.  It  was  probably  conditional  upo 
his  being  able  to  escape  from  liability  to  the  complainant.  H 
admits  in  his  testimony  that  he  had  not,  in  fact,  sold  the  pro[ 
erty  at  that  time.  His  language  is,  ^'  I  told  him  I  had  sol 
it ;  I  considered  I  had  sold  it  to  the  United  States  goven 
ment  for  cemetery  purposes,  as  I  had  intended  by  the  agw 
ment  with  Mr.  Markwood ;  I  subsequently  understood  thi 
Mr.  Scott  had  nothing  to  do  with  the  United  States  goven 
ment,  as  he  had  represented  himself  to  have ;  I  then  carric 
out  my  agreement  as  I  first  understood  it,  and  sold  to  tl 
Ignited  States  government."  The  evidence  shows  tha^  if  tl 
ssile  was  made  as  he  stated,  no  conveyance  has  been  made,  an 
that  the  sale  was  for  only  part  of  the  property  at  the  price  < 
^2850,  and  that  that  sale  awaits  the  event  of  this  suit.  Ii 
deed,  the  practical  question  involved  in  this  action  is  said  1 
l)e  who  shall  sell  the  property  to  the  United  States  goven 
ment — the  committee  ap|)ointed  by  the  town  of  Beverly 
negotiate  the  sale  of  this  pro[>erty  to  the  government,  or  tl 
complainant  ? 

That  wmmittee  art*  the  persons  with  whom  the  condition 
agreement  referred  to  by  the  defendant  in  his  conversatic 
with  the  complainant  in  June  previously  to  the  tender,  w 
made.  The  evidence  is,  that  as  late  as  December,  1874,  t 
defendant   had   not  sold  the  pro|)erty;    for  two  witneasi 
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«otipely  unimpeached  and  uncontradicted,  testify  that  in  that 
month  he  ofiered  to  sell  the  property  to  one  of  them,  and  give 
liifflao  opportunity  to  gain  something  by  selling  it  again. 

Nor  is  the  charge  of  misrepresentation  sustained.  Neither 
of  the  iostrunients  by  which  the  refusal  was  given,  directly  or 
indirectly  refers  to  a  sale  to  or  for  the  United  States  govern- 
ment, nor  to  the  use  to  l)e  made  of  the  property. 

Mr.  Inman  testifies  that  in  a  conversation  which  took  [)lace, 
asbesiiys,  in  February,  1874,  (he  is  probably  mistaken  as  to 
the  month,)  the  defendant  told  him  he  had  given  a  refusal  to 
the  complainant,  and  that  he  had  also  talked  to  the  committee, 
tuid  that  he  did  not  "  feel  like  selling "  to  the  complainant, 
inasmuch  as  there  was  -another  party  negotiating  for  the  prop- 
erty. The  complainant  swears  that  he  did  not  represent  him- 
self to  be  an  officer  of  the  United  States  government,  nor  to  he 
acting  in  any  way  for  it.  There  appears  to  l>e  no  reason  why 
he  should  have  made  any  such  representation.  It  does  not 
^m  to  have  l>een  in  any  wise  necessary  or  essential  to  his 
f^ccess  in  obtaining  the  refusjil  of  the  projKirty.  The  proof 
of  the  alleged  misrepresentation  is  not  satisfactory.  But  if  it 
^re,  it  is  not  material.  It  does  not  appear  that  the  de- 
fendant would  not  have  sold  the  proj>erty  to  any  one  excej)t 
the  United  States  government,  and  for  the  purposes  of  a 
cemeter)',  or  that  he  agreed  to  give  the  refusal  to  the  com- 
plainant at  a  lower  price  than  he  would  otherwise  have  done, 
"V  reason  of  the  fact  that  he  supposed  that  the  property  was 
^0  be  gold  to  the  Federal  authorities  for  the  juirposes  just 
'^tioned.  In  December,  1874,  he  offered,  as  before  stated, 
to  sell  the  pro|>erty  to  Mr.  Inman  on  the  hitter's  own  account, 
togiveliira  an  opportunity  to  make  money  by  selling  it.  To 
*^titute  a  misrepresentation  which  will  prevent  a  dei^ree  for 
specific  performance,  the  statement  in  question  must  be  so 
^terial  to  the  contract  built  on  it,  that,  if  the  statement  l)e 
^*se,  the  contract  lx>comes  one  which  it  would  be  unconscion- 
*We  for  the  party  who  has  made  the  statement  to  enforce.  In 
^^  words,  the  misreprest^itiition  nmst  l)e  shown  to  have 
Vf'rted  to  the  prejudice  of  .the  defendant.      Fry  on  Spec. 
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Per/.  203 ;  FeHawes  v.  Lord  Gwydye,  1  Sim.  63 ;  /&  CI,  I 
&  My,  83.  On  the  hearing,  it  was  allied,  on  the  part  of 
defendant,  that  his  wife  is  unwilling  to  execute  with  hii 
deed  for  the  property  to  the  complainant.  The  answer,  h< 
ever,  does  not  allege,  nor  does  it  ap|)ear  in  the  testimo 
although  she  was  examined  as  a  witness,  that  she  is  unwill 
to  execute  a  deed  to  the  complainant,  with  her  husband,,  if 
latter  be  directed  by  this  court  to  make  conveyance  as  pra; 
by  the  bill.  The  defendant  will  be  decreed  specifically 
l)erform  his  agreeraenty  and  therefore  to  convey  the  prope 
to  the  complainant  by  deed,  (but  of  bargain  and  sale  mer 
without  covenants,)  duly  executed  and  acknowledged  by  h 
self  and  his  wife. 


POLHEMU.S    V8.    EmI»SOX. 

1.  A  voluntary  partition  between  tenants  in  common,  in  all  res 
fair,  equal  and  just,  upheld,  and  a  lien  upon  the  lands  held  in  com 
under  a  judgment  against  one  of  the  co-tenants,  held  to  have  been  t 
ferred  to  the  lands  conveyed  in  the  partition  to  the  judgment  debtor. 

2.  If  a  judgment  debtor  has  committed  waste  of  premises  held  b) 
and  another  person  as  tenants  in  common  thereof,  a  purchaser  at  the 
of  his  interest  in  the  property  under  execution  on  the  judgment  mu 
equity,  accept  the  position  of  the  debtor  in  respect  to  the  partition 
partition  in  equity  will  be  made  on  e<iuitable  terms  and  principles. 


Bill  for  relief.  On  final  hearing  on  pleadings  and  pr 
Mr.  C.  JE.  Merritt  and  Mr.  James  WilaoUy.  for  complaii 
Mr.  J,  W.  Oarmichael  and  Mr.  Joel  Parkery,  for  defen< 

The  Chancellor. 

On  the  Ist  day  of  May,  1852,  the  >ndow  and  heirs-aj 
of  Nicholas  Wain,  deceased,  conveyed  to  Emanuel  He 
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tnd  Job  Polhemus  the  oomplainant,  in  fee  simple,  for  the- 
consideration  of  $586.83,  a  tract  of  woodland  in  Oc^ean  county, 
containing  eighteen  and   ninety-three   hundredths   acres,  or 
thereabouts.     The  deed  was  not  recorded  until  the  19th  of 
Xovember,  1863.     On  the  2l8t  of  August,.  1865,  Hodson 
and  Polhemus  made  a  voluntar}"  partition  of  the  property 
between  them,  by  deeds  of  that  date.     The  deed  to  the  former 
was  recorded  on  the  28th  of  Xoveml:)er,  1867,  and  the  deed 
\    to  the  latter  on  the  25th  of  April,  1866.     The  partition  s(»ems 
to  have  been  in  every  resj>ect  equal  and  just.     Each  received, 
in  severalty,  an  equal  portion  of  the  land ;  each  deed  convey- 
ing ten  acres  and  twelve^hundredths  of  an  acre.     There  is  no 
reason  to  doubt  that  the  partition  was,  in  all  respects,  fair. 
Indeed,  its  fairness  and  equality  are  not  disputed  or  called  in 
<luestion.     Each  entered  into  possession  of  his  several  part 
immediately  after,  and  pursuant  to  the  partition.     The  com- 
plainant has  enjoyed  his  accordingly,  ever  since,  and  Hodson, 
for  aught  that  appears,  has  had  possession  of  his  also,  up  to 
tie  present  time.     He  had  such  possession,  at  all  events,  up 
to  the  time  of  the  sheriff's  sale  hereinafter  mentioned.     On 
the  21st  of  Septemlx?r,  1867,  Hodson  mortgjiged  his  part  to 
William  W.  Bullock,  to  secure  the  payment  of  §500  and 
interestj  and  subsequently,  on  the  6th  of  November,  1869,  he 
sold  the  timber  on  it  to  certain  persons  residing  in  Trenton,  for 
#1000.    They  cut  off  the  timber  and  removed  it.     With  part 
of  the  money  received  for  it  he  paid  off  the  Bullock  mortgage. 
On  the  27th  of  March,  1861,  the  defendant,  Ephraim  P. 
Empson,  recovered  a  judgment  in  the  Court  of  Common  Pleas 
cif  Ocean  county  against  him  for  $1200  debt,  (the  real  debt 
was  $600,)  besides  costs.     No  execution  was  issued  on  this 
judgment  until  the  8th  of  August,  1871,  when  a  writ  of  fieri 
faekts  de  bonis  et  terris  was  issued,  under  which  the  sheriff 
9old   and   conveyed   to   Empson   the  interest  of  Hodson  in 
the    whole  premises  conveyed  as  above  mentioned   by  the 
iridow  and  heirs  of  Nicholas  AValn,  deceased,  to  Hodson  and 
Polhemus* 
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Subsec[ueiitly,  Empsou  took  proceedings  under  the  act  "i 
the  more  easy  partition  of  lands  held  by  coparceners,  joi 
tenants  and  tenants  in  common,"  for  the  partition  of  i 
premises  between  him  and  the  complainant.  The  compla 
ant  filed  the  bill  in  this  suit  to  restrain  him  from  p 
oeeding  therein,  and  an  injunction  was  granted  and  Issv 
ae^K)rdingly. 

The  ground  of  the  application  for  the  injunction  was,  tl 
the  defendant  was  bound  by  the  partition  by  deed  m» 
between  Hodson  and  Polhemus ;  and  further,  that  at  the  tin 
of  the  sale  by  Hodson  of  the  timber  on  the  premises  set  ( 
to  him  in  severalty,  the  defendant  was  present,  attending  tl 
sale,  and  made  no  objection  thereto,  but  permitted  Hodson 
sell  the  timber  and  to  take  the  proceeds  of  the  sale  for  his  o? 
use.  It  api^ears  that  the  defendant  was  present  on  tl 
premises  at  the  time  at  which  the  sale  was  advertisetl  to  tal 
place,  and  he  says  in  his  answer  that  he  attended  for  the  pu 
lK)se  of  protecting  his  interest  under  his  judgment. 

The  sale,  however,  was  not  made  at  public  auction, 
Hodson  had  intended  it  should  Ix*,  but  was  made  in  priva 
to  some  of  the  i)ersons  who  attended  with  a  view  to  pu 
chasing. 

The  principal  question  in  this  «nise,  and  the  one  on  wlii 
its  decision  must  de|)end,  is,  whether  Emjyson  is  bound  1 
the  voluntary  partition  made  between  Hodson  and  Polhcmi 

Between  the  time  when  that  partition  was  made  (Augi 
21st,  18G5,)  and  the  time  of  issuing  execution  on  the  jud 
ment,  (August  8th,  1871,)  nearly  six  years  elai)sed,  and, 
the  meantime,  the  mortgage  to  Bullock  was  made,  and  t 
whole  of  the  timber  on  the  part  assigned  to  and  held 
Hodson  in  severalty,  wa.s  cut  off.  The  timber  constitut 
nearly  the  entire  value  of  the  ju'ojx^rty,  so  that  when  the  i 
fendant  issued  exwution  on  his  judgment,  Hodson  h 
realized,  in  money,  almost  the  entire  value  of  his  part  of  t 
pro|x»rty,  while  Pollienuis  had  [)ossessod  his  part  wholly, 
at  least  comparatively,  intact. 
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Erapson  insists  that  as  his  judgment  was  a  lien  upon  the 
undivided  interest  of  Hodson  in  the  wJiole  tract,  the  lien  was 
onaflected  by  the  partition,  because  it  was  merely  voluntary, 
and  that,  as  to   him,  the   partition    is  a   nullity.     Had   it 
titen  place    by   virtue   of    the  decree   of   a  court  having 
jurisdiction,  the  lien  of  the  judgment  would,  by  force  of  the 
i*itute,  {Nix.  Dig.  669,  §  14,)  have  been  transferrcnl  to  the 
skare  assigned  to  Hodson  in  severalty,  and  Polhenuis  would 
kave  held  his  share  in  severalty,  free  from  the  lien  of  the 
jodgment.     Hodson  could  have  l)ecn  comijelled  to  submit  to 
sttch  {lartition.     The  defendant  would  not  have  l)een  a  proi>cr 
party  to  the  proceedings.     Low  v.  Holmes,  2  C.  E.  Green  148. 
The  partition,  if  made  through  judicial  procec<lings,  would 
bave  bound  the  defendant.     That  method  would  have  securetl 
to  him  no  advantage,  however,  which  was  not  seirured  to  him 
hy  the  voluntary  partition.     If  it  Ixj  said  that  he  would  have 
had  the  assurance,  because  the  partition  was  made  through 
jndicial  proceedings,  that  it  was  just  and  e<|ual,  it  may  l)e 
replied  that  he  does  not  question  the  justice  and  equality  of 
that  which  has  been  made;  and  further,  it  api)ears,  as  alrca<ly 
mentioned,  to  have  been,  in  fact,  in  all  resi>ects  fair.     There 
i''  even'  reason  why  the  court  should  favor  and  uphold  volun- 
tary partitions  where  they  ap|>ear   to   have   l)een  just.     If 
fraudulent  or   unfair,   those   who   may   be   affe(!ted    by   the 
fraud  or  unfairness  may,  on  due  a[)plication,   be   relieved 
'gaingt  it.     This  court  would  relieve  such  a  one  against  a 
fraudulent  partition   made  through   the   instrumentality  of 
^al  proceedings. 

I  see  no  good  reason  why  a  judgment  creditor  should  not 
w  bound  by  a  fair  and  just  voluntary  partition,  as  well  as  by 
•partition  made  by  virtue  of  legal  proceedings.  The  fact  that 
4e  parties  to  the  partition  may  be  com|)elled  to  partition  by 
*pl  proceedings,  is  a  sufficient  ground  for  upholding  such  a 
voluntary  partition  as  would  have  been  made  at  law.  "  If 
an  mfimt,'*  says  Lord  Mansfield,  in  Zouch  v.  Parsons,  Burr. 
1^94, 1801,  "  does  a  right  act  which  he  ought  to  do,  which 
w  was  compellable  to  do,  it  shall  bind  him,  as  if  he  makes 

VOU  XII.  N 
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equal  partition."  The  question  now  under  coasiderat 
been  jwissed  uj)on  in  nunierou-s  «ises,  in  respeet  to  the  • 
a  vohintary  partition,  either  on  dower,  mortgag:es  or 
ments  in  or  u|)on  intere.sts  in  land,  and  it  has  l>een  det( 
in  thost*  ciast\s  that  the  estate  in  dower  or  the  lien  of  th 
gage  or  attaehnient  is  transferred  to  the  land  set  ofl 
husband,  mortgagor  or  debtor  in  sc»veralty,  and  the 
the  lan<l  freed  therefrom.  Lloyd  v.  Conover,  1  Dntc 
Jarhon  v.  Price,  10  Johns,  414,  417;  Potter  v.  Wha 
3IajM,  504 ;  Croahi/  v.  AUyn,  5  GreenL  453 ;  Totten  ' 
vcscnit,  3  Juhr.  500,  503 ;  Matthews  v.  McMieicSj  1  E(\ 
In  Bmnnyton  v.  Clarke,  2  Penrose  &  Waits  124,  the 
was  considered  with  reference  to  the  lien  of  a  judgmei 
it  wiLs  held  that  the  judgment  creditor  was  bound 
l)artition.  In  Manley  v.  Pettee,  38  ///.  128,  where  the 
is  referred  to,  the  inclination  of  the  court  was  in  favoi 
doctrine. 

But  there  are  other  considerations  bearing  on  the  i 
nation  of  the  question  in  this  cjuise. 

The  defendant  having  a(»C|uire<l  the  interest  of  Hex 
])urchase  at  sheriff's  side,  is  indeed  entitled,  under  h 
chjUHj,  to  the  estate  which  Hodson  had  in  the  land  at  t 
of  the  recovery  of  his  judgment,  or  at  any  time  aft< 
but  he  took  it  and  holds  it  subjec»t  to  the  equities  in  f 
the  comj)lainant  which  had  attached  to  the  prop 
lIo<lson's  hands  when  the  sheriff's  sale  took  plac»e.  O 
V.  Baldwin,  6  WtdL  IIG.  Had  there  been  no  voluntar 
ti()n,and  were  Hmlson  the  applictuit  for  partition  under  1 
lor  the  more  easy  partition  of  lands  held  by  coparcene 
tenants  and  tenants  in  common,"  this  court  would,  ur 
circumstancc^s,  in  view  of  the  waste  committed  bv  him 
oi'  the  j)remises,  stay  his  j)rcKTH}dings  at  Jaw,  in  order  tha 
might  Ik)  done  Ix'tween  him  and  the  complainant  in  th 
tion,  an<l,  to  that  end,  the  wasted  part  would  be  set  of 
share.  If  the  judgment  debtor  has  committed  w 
premises  held  by  him  and  another  person  as  ten; 
common  thereof,  the  purchaser  at  the  sale  of  his  int< 
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the  property  under  execution  on  a  judgment  against  him, 
must,  in  equity,  accept  his  position  in  re8|)ect  to  the  partition ; 
for  partition  in  equity  will  be  made  on  equitable  terms  and 
principles.  Brookfield  v.  Williams,  1  Grem^a  Ch,  341  ; 
Boughaday  v.  Crowell,  3  Stocli.  201 ;  Obcii  v.  Oba<,  1  Haht, 
a.  397;  HaU\.  Pidcock,  6  C.  E.  Green  314;  Dovidsm  v. 
Thompson,  7  C.  E.  Green  83 ;  Ban^ell  v.  Barrell,  10  C.  E. 
Omn  173. 

f  Where  partition  is  sought  in  the  Prerogative  Court  or  the 
Orphans  Court,  timber  cut  off*,  or  waste  or  destruction  com- 
mitted by  any  owner  after  the  death  of  the  testator  or  intes- 
tate, and  before  the  division,  is  to  be  charged  to  the  account 
of  the  share  of  the  |)erson  by  whom  tiie  timber  has  been  cut 
off,  or  the  waste  committed.  Nix.  Dig.  669,  §  13.  And 
BO,  on  the  other  hand,  if  the  judgment  debtor  had  put 
improvements  on  part  of  the  property,  in  the  value  of  which 
improvements  it  would  not  be  equitable  that  his  co-tenant 
should  participate,  the  purchaser  under  the  sheriff^'s  sale 
would  liave  the  benefit  of  the  improvements  awarded  to  him 
m  the  partition. 

The  fact  that  the  defendant  in  this  case  asserted  no  claim 
mider  his  judgment  against  the  premises  until  six  ycai^ 
after  the  time  when  the  partition  was  made  and  Hodson 
had  sold  off*  all  the  timber  from  the  land  assigned  to  him 
m  severalty,  although  the  parties  all  lived  in  the  county 
m  vhich  the  land  lies,  is,  under  the  circumstances  of  the 
case,  sufficient  ground  for  the  injunction  prayed  against 
him.  The  bill  prays  that  the  partition  may  be  confirmed. 
It  will  be  so  decreed,  and  that  the  sheriff*'s  deed  conveyed 
toEmpeon  the  part,  and  only  the  part,  of  the  ])remises  which, 
oy  the  partition,  had  been  assigned  in  severalty  to  Hodson, 
*nd  the  injunction  will  be  made  perpetual.  The  complainant 
is  entitled  to  costs. 
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Bailey  and  others  t'^.  The  Citizens'  Gas  Light  Co3I 

PANY  and  others. 

1.  While  negotiations  were  pending  between  two  gas  companies  for  the 
consolidation,  upon  a  certain  baKis  of  indebtednera,  one  of  the  compaoi* 
passed  a  resolution,  without  the  knowledge  of  the  other,  declaring  aBcri 
dividend  of  ten  per  cent,  on  the  amount  of  their  capital  stock,  with  ii 
terest,  payable  at  the  option  of  the  company,  thus  increasing  their  indeb 
edness  to  that  amount.  Certificates  of  indebtedness  were  issued  in  ecoop 
ance  with  the  resolution.  Consolidation  was  effected  between  the  coi 
panics  without  any  knowlege  of  the  other  company  as  to  such  resolution  ai 
such  increased  indebtedness.  Upon  bill  filed  for  that  purpose,  the  scr 
was  declared  void,  and  the  company  issuing  it  was  restrained  from  recc 
nizing  the  scrip  as  a  valid  obligation,  and  from  permitting  its  transfer. 

2.  Such  certificates  should  have  put  the  purchaser  thereof  upon  inqai) 
and  they  are  not,  therefore,  within  the  rule  applicable  to  negotiable  pap 
Though  purchase<l  without  knowledge  of  its  character  on  the' part  of  t 
purchaser,  and  without  inquiry,  they  were  ordered  to  be  delivered  up 
be  canceled. 

3.  In  view  of  the  delay  in  seeking  relief  against  such  scrip,  and  of  the  p 
sible  hardship,  the  parties  who  had  received  interest  on  the  scrip  bei 
numerous,  and  most  of  them  having  no  knowledge  of  any  wrong  in  t 
creation  of  the  scrip,  and  having  received  the  interest  as  their  just  due, 
account  of  the  interest  was  ordered. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proo 
J//'.  W,  S.  Wliitcheody  for  complainants.  • 

Mr.  Joseph  Coidt,  for  the  company. 
3L\  W.  H,  Francis,  for  M.  L.  Smith. 

The  Chancellor. 

The  facts  of  this  case  may  be  briefly  stated.  Between  1 
Citizens'  Gras  Light  Company,  a  corporation  located  at  N€ 
ark,  and  existing  under  a  special  charter  of  this  state,  and  1 
Orange  Gas  Light  Company,  a  coqK)ration  located  at  Oran 
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is  state,  and  existing  under  a  like  charter,  negotiations 
x)mmeneed  in  the  latter  part  of  the  year  1870,  looking 
ir  consolidation.  They  resulted  in  an  arrangement,  made 
y,  1871,  for  the  purchase  by  the  former  company  of  the 
)f  the  latter,  at  a  valuation  of  $131,000,  to  be  paid  for 
stock  of  the  Citizens'  company  to  the  same  amount,  the 
e  company  agreeing  to  purchase,  at  par,  $25,000  of  the 
>f  the  Citizens'  company,  to  enable  the  latter  to  defray 
Dense  of  making  the  connection  between  their  mains  in 
k  and  those  of  the  Orange  company.  In  the  negotia- 
hich  resulted  in  this  arrangement,  the  committee  of  the 
of  directors  of  the  Citizens'  company,  by  whom  the 
ttions  were  conducted,  represented  to  the  like  committee 
Orange  company,  that  the  indebtedness  of  the  former 
ly  was  only  a  convertible  bond  debt  of  $150,000. 
ig  the  negotiations,  and  after  the  making  of  thi^  rep- 
tion,  the  board  of  directors  of  the  Citizens'  company, 
t  the  knowledge  of  the  committee  of  the  Orange  com- 
)r  of  their  principals,  passed  a  resolution,  by  which  they 
d  a  scrip  dividend  of  ten  per  cent,  on  the  amount  of  their 

stock,  with  interest  from  the  1st  day  of  April,  1871, 
e  at  the  option  of  the  company.  The  fact  of  the 
Q  of  this  additional  indebtedness  of  the  company 
ich  it  was,  in  eifect,)  was  not  only  not  communicated 

Orange  company,  but,  on  the  other  hand,  was  con- 

from  them,  and  the  negotiations  were  concluded  and 
mgement  made  as  above  stated,  which  was  carried  out 
i  faith  on  the  part  of  the  Orange  company,  in  entire 
nee  of  the  resolution  in  question,  or  of  the  dividend,  or 

existence  of  any  debt  beyond  the  $150,000  stated,  in 
presentations  above  mentioned,  to  be  the  entire  indebt- 

of  the  company,  on  the  faith  of  which  representations 
luge  company  relied. 

}  scrip  dividend  so  declared,  amounted  to  the  sum  of 
IS.  The  Citizens'  company  had,  before  the  commence- 
liie  negotiations,  issued  capital  stock  to  the  full 
authorized   by  their  original  act  of  incor{)oration. 
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They  were,  by  the  supplement  pjissed  to  autliorize  the  consol 
datioii,  empowered  to  increase  their  stock,  but  only  so  far; 
might  be  necessary  for  the  ])urj)ose  of  consolidation.  TIm 
not  only  had  no  legal  authority  for  declaring  this  dividen 
but  there  was  no  ground  or  warrant  in  the  situation 
their  affairs  for  so  doing.  It  a[)pears  that,  from  the  begi: 
ning  of  their  business  up  to  May  Ist,  1871,  (the  resoIuti( 
was  passed  on  the  10th  of  April  preceding  that  date,)  th( 
exj)enses  in  manufacturing  gas,  &c.,  amounted  to  $50,901.3 
while  the  amount  received  for  gas  in  the  same  period  was  on 
$38,160.35. 

The  scrip  was  issueil  pursuant  to  tJie  resolution.  The  a 
tificates  were  merely  certificates  of  the  indebtedness  of  t 
company,  therein  declared  to  be  payable  at  the  pleasure  of  t 
company,  with  interest  at  the  rate  of  seven  jxjr  cent.  i>er  anuu 

Tlie  bill  was  filed  against  the  Citizens'  company  and  t 
holders  of  the  scrip,  for  a  decree  to  declare  the  scrip  void, 
being  fraudulent  and  illegjil,  and  to  restrain  the  coni|)a 
from  paying  interest  on  or  recognizing  the  scrip  as  a  va 
obligation,  and  from  |)ermitting  the  transfer  thereof.  1 
bill  prays,  also,  that  the  holders  of  the  scrip  may  l>e  enjoir 
from  transferring  it,  and  may  l)e  re^iuired  to  deliver  it  up 
be  canceled,  and  that  the  company  may  be  required  to  can 
it,  and  that  the  jiersons  who  have  received  interest  on  it  n 
account  for  it  to  the  comj)any. 

The  company,  by  their  answer,  state  that  they  are  n 
under  the  management  of  a  board  of  directors  com[K)6ed 
persons^  none  of  whom  except  two  were  of  the  board  by  wh 
the  resolution  declaring  the  scrip  dividend  was  ]>assed,  8 
disclaim  all  knowledge  of  the  tmnsaction  in  question,  or  a 
information  except  from  their  minutes.  None  of  the  hold 
of  the  scrip,  except  Morgan  L.  Smith,  have  answered, 
alleges,  and  has  proved,  that  he  is  a  bmia  fide  holder  of  sc 
to  the  amount  of  $510,  which  he  purchase<l  in  January,  18 
from  one  of  the  directors,  who  then  transferred  it  to  him,  t 
that  subsequently  he,  having  relinquished  for  cancellation 
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ate  assigned  to  him,  obtained  a  new  one  instead  thereof, 
!ember,  1872.  He  appears  to  have  had  no  information 
QV  illegality  or  irr^ilarity  in  the  issuing  of  the  scrip, 
have  paid  $510  for  the  certificate  which  he  purchased, 
•e  can  be  no  doubt  as  to  the  right  of  the  complainants 
f.  They  file  their  bill  for  the  benefit  of  themselves, 
Jl  other  stockholders  of  the  Orange  company  at  the  time 
ODSolidation.  They  are  still  holders  of  stock  received 
a  in  the  consolidation  in  exchange  for  stock  then  held 
a  in  the  Orange  company.  The  scrip  dividend  was  a 
e  fraud  upon  the  stockholders  of  the  Orange  company, 
ectors  of  the  Citizens'  company,  after  making  a  repre- 
n  to  the  Orange  company  as  to  the  indebtedness  of  their 
y,  to  induce  them  to  agree  to  a  plan  for  consolidation, 

created  an  interest-l>earing  indebtedness  of  $51,225 
iselves  and  to  other  stockholders  of   their  company. 

they  attempt  to  defend  the  transaction.  As  before 
aone  of  the  holders  of  the  scrip  have  answered,  except 
ith,  and  the  bill  has  been  taken  as  confessed  as  against 
?cordingly.  Justice  demands  that  at  least  those  to 
the  certificates  were  originally  issued,  and  who  still 
em,  should  be  required  to  deliver  them  uj)  for  c^ncclla- 
WThere  a  contract  has  been  induced  by  false  representii- 
p  a  transaction  is  in  any  way  tainted  by  fraud,  and  the 
ing  |)arty  is  a  party  to  the  transiiction,  the  transaction 

set  ai?ide,  or  the  defrauding  j)arty  will  be  (compelled 
[J  his  representation  gooil.  It  is  obvious  that  there  can 
escission  of  the  contract  here  without  great  loss  and 
to  both  parties. 

only  question  is,  whether  Mr.  Smith,  a  bona  fide  pur- 
of  the  scrip  for  vahie  without  actual  notice,  will  be 
ed  in  his  purc^hase.  That  the  company  had  no  hiwful 
ity  for  issuing  the  certificati's,  caiuiot  be  doubted. 
I  purchaser  of  any  of  these  certificates  made  inquiries 
Aeir  origin,  he  would  have  <liscovered  that  they  had 
■ued  contrary  to  law.     Nor  would  he  have  fouml  any- 
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thing  in  the  situation  of  the  affairs  of  the  conipanv  to  hi 
warrantee!  the  l>oard  in  issuing  them.  The  rule  which  is  a 
plied  to  negotiable  eoninien-ial  pa]>er  is  not  applicable 
such  (vrtiticjites  as  these.  Mevhunica^  Bank  v.  X.  Y.  and  X.  - 
It.  R.  CK  1'3  X  v.  599  ;  Marsh  v.  Fulton  County,  10  WaM't 
On  its  fa<*e  the  scrip  Iwars  evidence  of  its  uniLsual  charart* 
It  dei^lares  that  the  j)erson  to  whom  it  is  issued  is  entitled 
a  certain  sum  of  money  therein  mentiomHl,  payable,  ratal 
with  other  wrtificates  issued  pursuant  to  the  resolution 
April  10th,  1871,  at  the  pleasure  of  the  com|>jiny,  w 
interest  at  the  nite  of  st»ven  per  cent,  per  annum.  Xo  warr 
for  this  s<Tip  would  have  Ixien  found  in  the  charter,  and 
reference  to  the  prohibitory  limitation  amtained  in  the 
concerning  corj>onitions  would  have  removed  all  question,  t 
would  have  l)een  dei'isive  against  its  validity.  Charter ,  Ia 
of  1868,  j).  398;  ItevmoUy  title  Corporations,  §  3;  Gra 
Bricr^a  Ultra  Vires  147.  That  the  punJiaser  bought  it  wi 
out  iiujuiry,  will  not  protect  him  in  his  purchase,  and  b 
the  comj)any  to  perform  an  obligation  made  without  authoi 
and  in  defiance  of  law.  Th<:  Floyd  Acceptances,  7  WalL  6 
Nor  is  the  defen(»e  of  the  pun^haser  in  this  case  strengths 
by  the  fact  that  the  certifii^te  which  he  purchased  was 
livered  up  to  the  company  and  another  issued  to  him  in 
stead.  A  novation  of  the  contract  was  just  as  much  l>eyi 
the  j)ower  of  the  officers  of  the  (H)m])any  as  \\'as  the  creat 
of  the  obligation  originally.  Nor  will  the  stockholders 
estop])ed  by  such  action  on  the  part  of  tJie  officers.  Ma 
V.  Fulton  County,  supra.  The  certificate  held  by  Mr.  Sa 
must  also  l)e  delivered  uj)  to  l)e  canceled. 

It  ap[>ears  that  the  fact  that  the  scrip  had  been  issued  cfi 
to  the  knowledge  of  Mr.  Charles  A.  Ijighthipe  and  Mr.  Bk 
two  of  the  (committee  on  the  part  of  the  Orange  compa 
very  soon  after  the  arrangement  between  the  companies  1 
Ikjcu  concluded.  The  former  gentleman  held  the  certifi< 
of  the  Citizens'  cx)mpany  for  the  stock  issued  in  exchange 
the  stock  of  the  Orange  company.     No  legal  action  Avas  tal 
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for  relief  until  the  filing  of  the  bill  in  this  caase,  in  April, 
1875.  At  the  hearing,  the  account  for  interest  paid  to  the 
holders  of  the  scrip  was  not  insisted  ui)on.  The  scrip  is  held 
bv  very  many  persons,  most  of  whom  had  no  knowledge  of 
the  existence  of  any  wrong  in  the  creation  of  it.  They  have, 
from  time  to  time,  received  interest  on  it,  believing  it  to  be 
their  just  due.  To  require  them  to  account  might  be  a  hard- 
ship. Under  the  circumstances,  in  view  of  the  delay  of  the 
stockholders  of  the  Orange  company  in  applying  for  relief  for 
so  long  a  time  after  they  had  full  knowledge  of  the  facts,  I 
shall  not  order  an  account. 


Barnett  v8.  Griffith  and  others. 

A  agreed  with  B,  at  the  execution  of  a  mortgage  by  the  former  to  the 
^^T,  that  part  of  the  amount  for  which  it  wa«  given,  Rhould  be  applied 
^  the  payment  of  two  mortgages,  then  liens  upon  the  premises  embraced 
n  thtt  mortgage,  and  certain  other  lands,  and  that  the  balance  of  it  should 
^upended  in  building  a  house  on  the  premises  covered  by  B's  mortgage. 
A  had  parchaaed  the  landi^,  subject  to  the  two  mortgages.  At  the  execu- 
"<*  of  the  mortgage,  A's  wife  was  a  minor.  Afterwards,  but  before  the 
i^ry  of  the  mortgage,  a  building  was  commenced  on  the  lot  covered  by 
Uie mortgage  given  by  A  to  B.  Mechanics'  liens  for  materials  furnished  in 
t^ ocmatructioD  of  the  building,  are  claimed  to  be  liens  prior  to  B's  mort- 
Pge.  Held-- 

1.  B  was  subrogated  to  the  rights  of  the  mortgagee  under  the  mortgages 
^  the  premises,  when  he  took  his  mortgage,  to  the  extent  of  the  money 
^  by  him  on  account  of  those  mortgages.  To  that  amount,  with 
*''**'ttt,hifl  lien  is  prior  to  that  of  the  lien  claimants,  and  has  a  prefer. 
***o?€r  the  inchoate  right  of  dower  of  A's  wife  in  the  land, 

^  2.  B^g  mortgage  is  entitled  to  priority  over  the  dower  right  of  A's  wife 
*■  the  hitUding,  to  the  extent  of  the  money  a<lvanced  by  B,  which  was 
*^^ly  expended  in  the  construction  of  the  building. 
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3.  The  priority  of  B'n  lien  ifl  not  affected  by  the  fact  that  the  payiri 
on  account  of  the  existing  mortgages,  waa  made  after  the  building  y 
begun. 

4.  A'r  wife  has  no  interest  in  the  building. 

0.  The  lien  of  A'h  wife,  by  virtue  of  her  inchoate  right  of  dower, 
next  in  order  of  priority  in  the  iandj  after  the  lien  of  B,  to  the  amoo 
paid  by  him  on  account  of  the  existing  mortgages;  next,  the  lien  claim 
and  last,  the  balance  of  the  amount  due  on  B's  mortgage. 


Bill   to  foreclose.      On   final    hearing    on   pleadings  an 
proofs. 

Mr.  ir.  /.  Magic,  for  complainant. 
Mr.  A.  Dutch4!r,  for  Mrs.  Griffith. 
Mr.  W,  P.  Wlkon,  for  Jomus  E.  Wuchter,  lien  claimant. 

Mr.  R.  S.  Green,  for  William  S.  Killin,  lien  claimant* 

The  Chancelu)r. 

The  only  question  presented  for  consideration  on  the  hei 
ing  was,  whether  the  complainant's  mortgage  is  entitled 
priority  over  the  lien  claims  and  the  inchoate  right  of  do^^ 
of  the  wife  of  William  J.  Griffith,  the  mortgagor.  T 
(complainant's  mortgage  is  for  $4000  and  interest,  and  is  dai 
December  1st,  1871.  It  was  recorded  on  the  9th  of  Janua. 
1872.  It  wajs  given  by  Griffith  and  his  wife  to  William 
Van  Deventer,  by  whom  it  was  assigned  to  the  complainsi 
When  it  was  made,  it  was  agreed  between  Griffith  and  V 
Deventer  that  part  of  the  amount  for  which  it  was  given  sho' 
be  applied  to  the  payment  of  two  mortgages  given  to  La. 
D.  Hopping,  both  upon  the  mortgaged  premises.  One  of  tl3 
mortgages  was  for  the  sum  of  $900  and  interest,  and  ^ 
upon  the  lot  covered  by  the  complainant's  mortgage  and  t 
adjoining  lots ;  and  the  other  was  for  $1600  and  interest,  n 
was  on  the  lot  covered  by  the  complainant's  mortgage  fl 
one  of  those  other  lots.     Griffith  purchased  the  three  I 
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subject  to  those  mortgages.     The  lots  were  each  fifty  feet 

front  and  rear,  by  one  hundred  and  thirty-six  feet  in  depth. 

The  balance  of  the  money  was  to  be  employed  in  building  a 

house  on  the  premises  covered  by  the  complainant's  mortgage. 

It  b  proved  that  of  the  money  secured  by  that  mortgage^ 

S1250  were  paid  by  the  mortgagee  himself  on  account  of  the 

two  prior  mortgages   above  jnentioned,   and,  of    the   rest,. 

S22)3.57  were  used  by  Griffith  in  constructing  the  building. 

At  the  time  of  the  execution  of  the  complainant's  mortgage,. 

Mrs.  Griffith  was  a  minor.     She  insists  that,  therefore,  her 

inchoate  right  of  dower  in  the  mortgaged  premises  cannot  be 

^Ai\  by  virtue  of  the  mortgage.     On   the  other  hand,  the 

<^niplainant  insists  that,  as  to  so  much  of  the  money  secured 

hy  hk  mortgage  as  went  towards  the  payment  of  the  Hopping 

niortgajres,  subject  to  which,  as  l^fore  mentionetl,  the  premises 

^fre  conveyed  to  her  husband,  and  as  to  so  much  of  that 

n^onev  as  was   ased   in  constructing  the   building,  and  so 

'fliproving  the  premises  mortgaged  to  him,  she  ought  not  to 

^^  I)ermitted  in  equity  to  set  up  her  inchoate  right  of  dower 

^Jrainst  his  mortgage.  He  claims  the  right  of  subrogation  as  to 

^^^$1250  paid  on  account  of  the  two  mortgages;  and  as  to  the 

'^onev  used  in  constructing  the  building,  he  claims  to  have  an 

^uity  superior  to  her  claim.     He  insists  that  he  is  entitled  to 

priority  over  the  lien  claims,  on  the  ground  that  the  building 

*^  not  been  commenced  when  his  mortgage  was  put  on  record ; 

^  he  also  insists,  that  if  it  shoidd  be  found  by  the  court  that 

the  building  was  begun  before  the  mortgage  wiis  recorded,  he 

^wititled  to  priority  over  the  lien  claims  to  the  same  extent,. 

^i  for  the  same  reasons,  as  over  the  claim  of  dower. 

The  weight  of  the  evidence  as  to  the  time  when  the  build- 
^  was  begun,  is  against  the  complainant.  Van  De venter, 
^^,  testifies  positively,  and,  as  he  states,  from  particular 
^^^ervation,  that  the  building  was  not  begun  until  after  the 
^"l^^rtgage  was  recorded,  but  the  mascm  in  whose  contract  the 
^^ffiing  of  the  cellar  was  included  swears,  with  equal  posi- 
^^^'^Ofiss,  that  the  cellar  was  dug  and  completed  by  the  21st 
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of  December,  1871,  and  lie  supports  his  testimony  by 
entry  in  his  book  on  the  subject,  which  was  made  after 
cellar  was  dug,  and  which  is  between  the  dates  of  the  IJ 
and  21st  of  December.     He  also  testifies  that  the  laying 
•of  the  cellar  wall  was  commenced  on  the  3d  of  Januarj-,  183 
The  mortgage  was  recorded  on  the  9th  of  that  month.    Gr 
fith's  testimony  is  the  only  other  evidence  on  the  subjw 
He  refers,  however,  not  to  the  time  when  the  mortgage  w 
Tecorde<l,  Januaiy  9th,  1872,  but  to  the  time  of  its  dat 
December  1st,  1871.     He  says  that  at  the  date  pf  the  mor 
■gage  no  building  had  been  commenced  on  the  mortgage 
premises.     Mr.  Van  Deventer's  language  is  similar,  but 
refers  to  the  time  of  recording  the  mortgage.     He  says 
went   to   the   land  a  day   or   two  after  the  mortgage  \< 
recorded,  and  "  no  building  was  then  commenced."    Whetl 
he  would  consider  the  digging  of  the  cellar  and  laying 
the  wall,  the  beginning  of  the  building,  does  not  api)e 
The  complainant's  mortgage  is  not  entitled  to  priority  o> 
the  lien  claims  on  the  ground  that  it  was  recorded  before  t 
building  was  begun.     Nor  is  it  entitletl  to  preference  o\ 
them  as  to  the  money  secured  by  it,  which  >vas,  pursuant 
agreement  between  the   mortgagor  and  mortgagee   to  tl 
•effect,  exi>ended  in   the  construction  of  the  building. 
Taylor  v.  La  Bar,  10  C.  E,  Green  222,  it  was  held  tha 
mortgage  recorded  before  the  commencement  of  a  buildi 
and  given  to  secure  advances  to  be  made  to  pay  for  the  c* 
struction  of  the  building,  for  the  payment  of  which  ad  van 
in   installments   the   mortgagee   bound    himself  by   writ 
agreement  when   the   mortgage  was  given,  >va8  entitled 
priority  over  a  lien  claimed  under  the  mechanics'  lien  law 
work  done  in  the  constructi(m  of  the  building,  although 
•of  the  advances  were,  in  fact,  made  after  the  b^inning 
4:he  work  on  the  building.     In  this  case  the  mortgage  w 
not  recorded  before  the  commencement  of  the  building.    B 
the  complainant's  mortgage  is  entitled  to  priority  over  t 
lien  claims,  in  resj)ect  to  the  money  paid  by  him  out  of  t 
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^oney  intended  to  be  secured  by  his  mortgage  iiix)n  the- 
Hopping  mortgages,,  which,  at  the  time- of  the  payment,  were- 
Hens  only  on  the  lot  covered  by  the  complainant's  mortgage- 
iUid  the  adjoining  lot,  the  other-  lot  having  been  released. 
The  complainant  advanced  the  money  paid  on  account  of 
those  two  mortgages,,  on  the  security  of  his  mortgage,  and  to 
iH^lease  the  mortgaged  premises  from  the  encumbrance  of 
those  mortgages,  which  were  prior  liens  to  his  mortgage  and 
to  the  claims  of  the  li«n  claimants..  He  is  entitled  to  be  sub- 
ix>gated  to  the  rights  of  the  mortgagee  under  those  mortgages,. 
to  the  extent  of  the  money  paid,,  and  interest  thereon. 

It  appears  by  the  evidence,,  that  the  payment  on  account  of 

the  two  mortgages  was  made  after  the  building  was  begun, 

and  it  was  no  more  than  the  due  proportion  which  the  lot 

"laortgaged  to  the  complainant  should  have  borne,  for  the 

three  lots  were  equal  in  value,  and  one  of  them  had,  as  before 

t^marked,  been  released.     In  Payne  v.  Hathaway ,  3  Veim. 

212,  it  was  held,  that  where  a  lender  advanced  money  to  pay 

off  an  encumbrance  on  land  u|>on  which  it  was  agreed  that 

"« should  be  secured  by  mortgage  for  his  advance,  and  after 

the  advance  and  application  of  the  money  to  the  payment  of 

the  encumbrance  his  security  failed  for  want  of  title  in  the 

mortgagor,  he  was  entitled  to  subrogation.     The  court  were 

of  opinion  that  the  ^reement  between  the  debtor  and  the 

Wer  gave  the  latter  an  ecjiiatable   claim   to   subrogation, 

^hich  should  have  regularly  been  made  by  a  transfer  of  the 

ttiortgage  on  payment  thereof. 

As  to  the  equities  claimed  against  Mrs.  GriflBth's  inchoate 
^ht  of  dower :  There  is  no  evidence  whatever  of  any  fraud 
^  her  part.  The  complainant's  mortgage  stands  precisely  as 
"  it  had  not  been  signed  by  her.  So  far  as  the  money  ad- 
•jsrf  ^'^^  ft>r  payment  on  account  of  the  two  mortgages  sufcgect 
^  ^hich  her  husband  held  the  mortgaged  premises,  is  con- 
^*'^,  the  complainant  is  entitled  to  subrogation  as  against 
"^)  and  therefore  t©  a  preference  over  her  right  of  dower. 
He  has  a  right  to  lo«k  for  hi&  indemnity  to  the  security 
^hich  was  so  paid  oflj.  in  part^  with  his  money.     ChmoeU  v. 
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Jlorris,  1  McCarter  101.  But  here  the  preference  of 
mortgage  over  the  right  of  dower  must  end,  so  far  a? 
land  is  concerned.  But  the  proof  is  that  the  rest  of 
mortgage  money  was  actually  invested  in  the  building  on 
premises.  To  that  extent  the  complaimmt's  mortgage  is  < 
tied  to  priority  over  the  right  of  dower  in  the  builc 
Where  the  land  is  aliened  in  the  lifetime  of  the  husb 
dower  is  rec^overable  only  to  the  amount  of  one-third  of 
value  of  the  land  at  the  time  of  the  alienation.  The  dov 
is  entitled  to  no  benefit  from  improvements  made  by 
alienee.  Van  I)om  v.  Van  JJoniy  2  Penn.  697;  C\). 
IIi(/bee,  6  Ilalst,  396.  On  this  principle  the  wife  in 
case  is  not,  as  she  clearly  and  obviously  is  not  in  justice 
ei^uity,  entitled  to  any  interest  in  the  building.  As  fi 
the  value  of  the  building  is  concerned,  her  claim  wil! 
avail  against  either  the  mortgage  or  the  lien  claims. 

The  result  is,  that  out  of  so  much  of  the  proceeds  o 
ssile  of  the  mortgaged  premises  as  will  represent  the  val 
the  land,  the  complainant  will,  in  the  first  place,  be  jKiic 
amount  paid  on  account  of  the  Hopping  mortgages, 
interest  thereon  from  the  time  of  payment,  with  his  cos 
suit.  In  the  next  place,  out  of  the  balance  of  the  u] 
representing  the  laud,  a  sum  equal  to  the  present  value  o 
inchoate  right  of  dower  therein  will  be  jiaid  to  Mrs.  Gri 
And  out  of  the  residue  of  the  proceeds  of  the  sale  o 
jVroperty,  in  the  first  place,  the  lien,  claimants  will  be 
their  claims,  with  interest  and  costs,  and  then  the  compla 
will  be  paid  the  balance  remaining  due  on  his  mortgage. 
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Platt  v8,  Griffith  and  others. 

1-  A  mortgage  executed,  bona  fidcj  to  Recure  the  payment  of  advance«  to 
^  used  in  the  conBtruction  of  a  building  on  the  mortgaged  premirtes,  U  a 
prior  lien  to  claims  for  materials  furnished  in  the  construction  of  such 
bailding,  with  notice  of  the  mortgage,  to  the  full  amouut  of  the  morlgage, 
if »  much  was  advanced.  That  the  agreement,  under  which  the  advances 
were  made,  was  verbal,  and  not  in  writing,  does  not  affect  the  lien. 

2.  Nor  does  the  claim  of  inchoate  right  of  dower  in  the  lands  mortgaged, 
<»  the  ground  of  the  alleged  minority  of  the  mortgagor's  wife  when  the 
mortgage  was  executed,  set  up  in  her  answer,  affect  the  lien  ;  her  answer 
hiviDg  been  filed  after  the  bill  had  been  taken  as  confessed,  without  con- 
«enl  or  leave  of  the  court. 


Bill  to  foreclose.    On  final  heiiring  on  pleadings  and  proofs, 

Jii*.  ir.  J.  Magicy  for  c^omplainant. 

^ff,  W,  P.  )Vil8on,  for  Jonas  E.  Wucliter,  lien  claimant. 

The  Chancellor. 

The  only  qnestions  presented  on  the  hearing  were,  whether 

^  complainant's  mortgage  is  entitled   to  priority  over  the 

<^lainis  of  the  mechanics'  lien  claimants,  and  whether  it  is  valid 

«s  against  the  claim  of  inchoate  right  of  dower  set  up  by  the 

^e  of  the  mortgagor  in  her  answer.     Xo  question  is  made 

» to  the  l^ality  or  validity  of  the  lien  claims,  but  the  ques- 

tiofl  of  priority  alone  is  raised.     The  comi)lainant's  mortgage 

vas  given   by  William   J.  Griffith  and  wife  to  William  F. 

Van  Deventer,  by  whom  it  was  assigned  to  Jacob  S.  Young, 

who  assigned  it  to  the  complainant.     It  was  given  to  secure 

the  j)ayment  of  $3500  in  one  year  from  its  date,  April  1st, 

1872,  with  interest.     It  w^as  recorded  before  the  building  was 

fommenced^  but  the  money  which  it  was  intended  to  secure 

was  not  advanced  Ixjfore  the  commencement  of  the  building. 

t!ut  of  it  ($1250)  was  advanced  and  applied  pursuant  to  an 

agreement  made  between  the  mortgagor  and  A'^an  Deventer, 
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at  the  time  of  the  execution  of  the  mortgage,  to'wards  the  sat 
faction  of  two  mortgages  given  to  Laura  D.  Hopping,  wlii 
were  upon  the  mortgaged  premises,  with  other  land,  when  t 
mortgagor  purchased  the  proi>erty,  but,  at  the  time  of  t 
execution  of  the  complainaut^s  mortgage,  they  were  only 
the  lot  covered  by  his  mortgage  and  the  adjoining  lot.  The 
lots  were  of  equal  value.  On  the  principle  of  sabrogation  t\ 
complainant  would  be  entitletl  to  priority  over  the  lien  clain 
to  the  extent  of  the  amount  paid  on  those  mortgages,  whi< 
was  the  just  share  which  the  lot  covered  by  his  mortgaj 
ought  to  have  lx)rne.  He  is,  however^  entitled  to  prioril 
over  them  under  his  mortgage,  not  only  as  to  that  money,  b 
as  to  the  rest  of  the  amount  intendcni  to  be  secured  theret: 
When  the  building  was  begun,  his  mortgage  was  on  recoi 
and  wiis  notice  to  those  who  should  furm'sh  materials  or  lal 
for  the  building,  that  the  land  was  pledged  by  the  mortgti 
for  the  amount  declared  to  Ik?  secured  by  it,  $3500  and  int< 
(»st  thereon.  And  the  rest  of  the  monev  over  and  above  t 
SI  250  paid  on  account  of  the  Hopping  mortgages  was,  in  fa 
advanced  pursuant  to  a  verbal  agreement  made  between  V 
Deventer  and  Griffith,  when  the  mortgage  was  executed, 
pay  it  for  or  on  account  of  the  construction  of  the  house, 
is  testified  that  the  land  without  the  building  w^is  not  goc 
security  for  even  $2000.  j  The  money  was  advanced,  accorc 
ing  to  the  agreement,  in  installments,  as  the  work  on  tlie  build 
ing  progressed,  and  was  iLsed  in  the  construction  of  th 
building.  There  api)ears  to  he  no  good  reason  why  th 
complainant  should  not  have  the  benefit  of  his  mortgage 
Jlat^anet/'s  Appeal,  24  Peiin.  372  ,v  Taylor  v.  La  J5ar,  10  C 
E.  areen  222  ;  Macintosh  v.  Thurst7%  Id.  242.  Though  i 
each  of  the  cases  just  cited  there  was  a^  written  agreement  a 
the  part  of  the  mortgagee,  binding  him  ^^  furnish  the  mone 
as  security  for  w4iich  the  mortgage  \\'as  given,  while,  in  th 
case,  tl*e  agreement  was  merely  verbal,  thjrt  circumstance  wi 
not  affect  the  result.  The  conclusion  fIo\\te  from  the  fact  th 
the  lien  claimants  had  notice,  before  gifing^  credit  on  t 
«iecurity  of  the  land,  of  the  existence  o^  the  complunan 
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mortgage,  and  of  the  amount  for  which  it  was  to  be  security ; 
and  in  such  case,  where  the  mortgage  is  executed,  bona  Jide, 
to  secore  the  payment  of  advances  to  be  used  in  constru<*ting 
the  building,  there  appears  to  be  no  reason  why  the  mortgagee 
should  not  have  priority  as  against  lien  claimants  with  notice,    / 
to  the  extent  of  his  advances  bona  fide  made  acc»ording  to  his   ' 
agreement,  up  to  the  amount  for  which  the  mortgage  is,  ac- 
cording to  its  terms,  intended  to  be  security^    The  claim  of 
the  wife  of  the  mortgagor  in  respect  to  her  inchoate  right  of 
dower  cannot  be  allowed.     She  alleges  that  she  was  a  minor 
when  she  signed  the  mortgage.     The  bill  was  duly  taken  jis 
wnfessed  as  against  her,  and,  although  she  afterwards  filed 
kw  aaswer,  it  was  neither  filed  by  consent  nor  ))y  leave  of 
the  court. 


Bacon  vs.  BoxHA^r  and  others. 

!•  A  legacy  in  the  handn  of  an  executor  upon  no  truRt  except  to  pay  it 
oter  to  the  legatee,  is  not  a  truBt  within  the  meaning  of  the  exception  of  a 
^created  by  some  person  other  than  the  debtor  himeelf,  and  whone 
^Wirfertothe  debtor  cannot,  therefore,^  be  prevented  by  probeedings  for 
^iiBovery  against  him  under  the  supplement  of  March  20th,  1845,  to  the 
efaiaceiT  act 

2.  A  legacy  expectant  is  assignable  in  equity,  and  such  aKsignment  for 
^Qtble  consideration,  without  fraud,  will  be  enforced. 

^  An  usignment  by  way  of  mortgage,  of  a  legacy,  need  not  be  filed  in 
^ccwdance  with  the  act  concerning  chattel  mortgages.  That  act  does  not 
Vf^  to  mortgages  of  choees  in  action. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Xr.  W.  E.  Pottery  for  complainant. 

Mr,  /.  J,  Beeves  and  Mr.  A.  Browning^  for  defendant  Elisha 
.BflBhmn, 
Youxn.  o 
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The  Chancellor. 

This  m  a  creditor's  bill,  filed  by  John  S.  Bacon  against  Be 
ford  M.  Bonham  and  Elisha  Bonham,  in  order  to  subject 
the  payment  of  two  judt^^ments  recovered  by  the  coraplainai 
against  Belford  M.  Bonham,  the  legacy  given  to  him  by  tl 
will  of  Jehu  Bonham,  deceased,  late  of  the  county  of  Cumbe 
land,  or  so  much  thereof  as  may  be  necessary  for  the  purpa 
One  of  the  judgments  was  recovefed  in  the  Circuit  Court 
Cumberland  <»ounty  on  the  17th  of  March,  1873,  for  $30( 
the  real  debt  lacing  ^1480.07.  Execution  was,  shortly  aft 
the  recovery  of  this  judgment,  issued  thereon,  and  §2(K), 
thereabouts,  realized  out  of  the  sale  of  the  defendant's  p< 
sunal  property.  His  reiil  estate  was  all  sold  under  executi 
in  foreclosure  out  of  this  court.  On  the  27th  of  March,  t 
judgment  was  dwketed  in  the  Supreme  Court,  and  on  the  U 
of  June,  1874,  an  alias  fieri  fcwias  was  issued  ujxjn  it,  whi 
was  returned  wholly  unsatisfied,  nothing  having  been  mr 
thereon,  nor  any  j)roperty  found  whereon  to  levy.  The  otJ 
judgment  was  recovered  on  the  26th  of  Mart»h,  1875,  in  ' 
same  Circuit  Court  before  mentioned,  for  $7000  debt, 
sides  costs.  The  alias  execution  issued  on  this  judgment  ^ 
for  $1211.79  debt,  besides  costs.  That  writ  wan  also  returi 
whollv  unsatisfied.  The  bill  was  filed  on  the  25th  of  Ji_ 
1875,  after  the  return  of  those  writs.  It  wjis  filed  under 
supplement  of  March  20th,  1845,  to  the  "act  respecting 
Court  of  Chancery."  Revision^  p,  76.  That  act  provides 
the  filing  of  a  bill  to  compel  the  discovery  of  any  proi)erty 
thing  in  action  Ixjlcmging  to  the  defendant  in  the  judgnK 
and  of  any  propert}*^,  money  or  thing  in  action  due  to  him 
held  in  trust  for  him,  except  such  property  as  is  reserved 
law,  and  to  prevent  the  transfer  of  any  proi>erty,  money^ 
thing  in  action,  or  the  i>ayment  or  delivery  thereof  to 
defendant,  except  where  such  trust  has  been  created  by,  or 
fund  so  held  in  trust  has  proceeded  from,  some  person  ot^ 
than  the  debtor  himself.  The  testator  died  on  the  25tli 
March,  1875.  By  the  will,  which  is  dated  December  16 
1869,  he  directed  that  his  real  and  personal  property,  exc 
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^  much  of  his  household  furniture  as  might  be  selected  by 
iis  wife  for  her  use,  be  sold  by  his  exe<»utor,  and  the  proceeds 
of  sale  invested.  He  made  provision  for  his  wife  out  of  the 
interest  of  the  investment,  and  directed  that  after  her  death 
the  principal,  with  its  accumulations,  be  divided,  one-third 
thereof  to  go  to  his  half-brother,  Belford  M.  Bonham.  The 
widow  of  the  testator  is  dead.  The  defendants'  counsel  objects 
that  it  appears  by  the  bill  that  the  projKjrty  sought  to  be 
reached  is  held  in  trust  for  the  defendant  Belford  M.  Bon- 
ham, under  a  trust  not  created  by  nor  proceeding  from  him, 
but  created  by  the  will  of  Jehu  Bonham,  and  insists  that 
therefore  the  bill  must  be  dismissed.  The  objection  is  not 
well  taken.  A  legacy  in  the  hands  of  an  executor  upon  no 
trust  except  to  pay  it  over  to  the  legatee,  is  not  within  the 
exception  of  the  act. 

The  case  shows  that,  after  making  his  will,  Jehu  Bonham 
became  insane,  and  was,  on    inquisition,  declared   to  be  a 
lunatic,  and  the  defendant  Elisha  Bonham  was  duly  appointed 
bis  guardian.     From  the  will  which  thus  came  to  his  hands, 
the  latter  became  acquainted  with  the  disposition  which  the 
ftstator  had  made  of  his  property,  and  consequently  with  the 
provision  made  for  Belford.     Belford  also  knew  of  that  pro- 
vision.   The  will  appointed  Elisha  sole  execmtor.    On  the  27th 
«f  March,  1874,  about  one  vear  before  the  death  of  the  testator, 
Rlford  being  indebted  to  Elisha  in  the  sum  of  $2000,  besides 
interest,  executed,  together  with  his  wife  and  children,  who 
joined  in  the  instrument,  for  Elisha's  greater  security,  an 
^«ignment  to  the  latter  of  the  legacy  to  Belford  to  the  extent 
of  $2000  and  interest,  as  security  for  the  payment  of  that  debt. 
Sisha  advanced  the  money,  which   constituted  the  debt  to 
^Iford,  with  the  understanding  that  it  was  to  be  re-paid  to 
^  out  of  the  legacy.     The  bill  alleges  no  fraud,  nor  is  there 
*^dence  of  any.     The  complainant's  counsel  insists  that  no 
title  passed  by  the  assignment,  because  the  subject  of  it  was 
^  only  a  mere  expectancy,  but  one  of  that  character  which 
^  is  against  the  policy  of  the  law  to  permit  the  expectant  to 
tiangfer.    Contingent  interests  and  expectancies  may  not  only 
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be  assigned  in  equity,  but  they  may  also  be  the  subject 
contract,  such  as  a  contract  of  sale,  when  made  for  a  valu 
consideration,  which  courts  of  equity,  after  the  event 
happened,  will  enforce.  Stori/^s  Eq.  Jur.,  §  1040  c.  /  J 
blanque^s  Eq.  216 ;  Smiihurat  v.  Edmunds,  1  McCarter  4 
Langton  v.  Harton,  1  Hare  549.  In  equity,  such  exf 
ancies  as  that  in  question  are  the  subject  of  transfer.  JSfe 
V.  Newland,  2  P.  Will  182;  Hobson  v.  Trevor,  Id.  191 
Spencers  Eq.  Jar.  852,  853,  854,  865 ;  Stover  v.  Ecclesliif 
46  Barb.  84 ;  Field  v.  3Iayor  of  New  York,  2  Seld.  1 
Bennett  v.  Cooper,  9  Beav.  252 ;  Story's  Eq.  Jar.,  §  1040 
SneWs  Prin.  of  Eq.  74.  The  last-mentioned  writer  sj 
"  A  mere  expectancy,  therefore,  as  that  of  an  heir-at-la^' 
the  estate  of  an  ancestor,  or  the  interest  which  a  j)erson  i 
take  under  the  will  of  another  then  living,  non-existing  pi 
erty  to  be  acquired  at  a  future  time,  as  the  future  cargo  ( 
ship,  is  assignable  in  equity  for  valuable  consideration,  i 
where  the  expectancy  has  fallen  into  possession,  the  assi 
ment  will  be  enforced."  In  Cook  v.  Field,  15  Q.  B.  46i 
was  held  that  a  promise  to  assign  a  mere  expectancy — a  de 
expected  by  the  assignor — was  a  suflScient  consideratior 
support  a  promise  to  pay  for  it.  The  transaction  bet\^ 
Elisha  and  Belford  appears  to  have  been  in  all  respects  1 
Moreover,  Elisha  is  in  possession  of  the  subject  of  the  m 
gage,  and  his  equitable  title  is  perfected. 

It  is  urged,  also,  that  the  assignment  by  way  of  mortj 
to  Elisha,  being  of  a  chattel  interest,  and  not  having  been  1 
in  accordance  with  the  provisions  of  the  "act  concerr 
mortgages,"  {Revision  485,  pi.  39,)  is  of  no  validity  aga 
the  complainant.  But  the  act  does  not  apply  to  mortgage 
choses  in  action.  Williamson  v.  N.  J.  Southern  R.  i?. 
11  C.E.  Green  398. 

It  appears  from  the  evidence  that  the  share  given  by 
will  to  Belford  M.  Bonham  will  not  amount  to  enougl 
pay  off  the  debt  due  to  Elisha,  to  secure  which  it  was  assigi 
and  no  other  property  has  been  discovered.  The  bill,  th 
fore,  must  be  dismissed,  with  costs. 
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Fey  vs.  Fey  and  others. 

Matter  in  avoidance  of  compIainant'R  claim,  under  proceedings  to  fore- 
<^loae  his  mortgage,  must  be  proved  otherwine  than  by  the  answer.  The 
leistimony  ketd  not  to  establish  the  defence. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 
J/r.  S.  H.  Pennington^  for  complainant. 
Mr,  John  Whitehead,  for  defendant  Ward. 

The  Chancellor. 

The  defendant  George  M.  Ward,  who,  through  sale  under 
^judgment,  became  the  owner  of  tlie  mortgaged  premises 
^r  the  recording  of  the   complainant's  mortgage,  in   his 
^inswer  sets  up  fraud  as  a  defence  to  that  mortgage.     He 
^1^  that  the  mortgage  was  given  without  consideration  and 
^  fraud  of  the  creditors  of  Louis  Fey,  the  mortgagor.     His 
"hansel  insists  that  he  is  entitled  to  the  benefit  of  his  answer 
^  support  of  this  defence,  and  that  the  answer  is  responsive 
to  the  bill  on  that  head,  and  is  therefore  conclusive  unless 
overcome  by  proof  on  the  part  of  the  complainant.     The 
^^iatter  thus  pleaded  is  set  up  in  avoidance  of  the  complain- 
^t*s  claim,  and  it  is  a  settled  rule  that  such  matter  must  be 
pn)ved  otherwise  than  by  the  answer.     The  testimony  pro- 
duced is  of  two  kinds:  proof  of  declarations  and  admissions 
of  Uie  mortgagee,  which,  it  is  insisted,  show  fraud  ;  and  testi- 
^ny  as  to  the  business,  wages  and  other  pecuniary  resources 
of  the  mortgagee,  ofifered  to  show  the  improbability  of  his 
wing  been,  at  the  time  of  making  the  mortgage,  the  creditor 
of  the  mortgagOE,  (who  is  his  son-in-law,)  to  the  amount  of 
11500,  the  principal  of  the  mortgage.     The  defence  is  not 
proved.    There  will,  therefore,  be  a  decree  for  the  complain- 
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Hill  vs.  Hill. 

1.  Decree  of  divorce.    The  defence  of  inRanity  held  not  to  hav 
efltablished. 

2.  Depravity  of  character  and  abandoned  habiU«,  in  themselveft,  i 
evidence  of  insanity. 


Bill  for  divorce.     On  final  hojiring  on  pleadings  and  jj 

J/r.  John  Hopper  and  3Ir.  A,  B,  Woodruffs  for  compla 
Mr.  S.  Tattle  and  3Ir.  Cortlandt  ParJcer,  for  defendan 

The  Chanceli^r. 

The  bill  states  that  the  defendant  committed  adulterj 
persons  unknown  to  the  complainant,  and  with  one 
Brickman,  in  Paterson,  in  April,  1867,  and  that  in  Ju 
that  year  she  contracted  venereal  disease  from  her  adul 
The  answer  was  put  in  by  her  father  as  her  guardian  ml 
it  being  all^:ed  that  she  was,  at  the  time  of  the  commiss 
the  alleged  offences,  in  the  language  of  the  answer,  " 
what  deranged  in  her  mind."  The  parties  were  marri 
1852.  The  suit  was  begun  in  February,  1868,  and  a 
large  amount  of  testimony  has  been  taken  bearing  upo 
offences  cliarged  to  have  been  committed,  and  the  menta 
dition  of  the  defendant  at  the  time.  The  evidence  i 
satisfactorily,  tliat  in  April,  1867,  in  the  city  of  Patersoi 
had  carnal  intercourse  with  Peter  Brickman.  This  p 
was  the  driver  of  a  baker's  wagon,  and,  on  a  day  in  the 
mentioned  month,  stopped  with  his  wagon  at  the  com] 
ant's  house.  The  complainant's  father.  Smith  Hill,  who 
a  short  distance  from  and  in  sight  of  the  complainant's  1 
in  which  the  parties  to  this  suit  then  lived  together,  te 
that  on  the  day  before  the  occasion  just  referred  to,  h 
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*^^n  Brlckman's  wagon  standing  at  the  door  of  the  complain- 
^tit  8  house  an  unusual  length  of  time,  from  half  to  three- 
^Uarters  of  an  hour,  and  that  his  suspicion  had  been  excited 
^O'^'the  circumstance.     On  the  occasion  under  considenition, 
*^e  was  returning  home  in  his  wagon,  and   saw  Brickman*s 
'^^agon  again  standing  at  the  door  of  the  complainant's  house. 
-He  quickly  drove  over  there,  a  distance  of  from  six  hundred 
to  eight  hundred  yards,  and,  hurrying  into  the  house,  found 
firickman  and  the  defendant  together  in  a  bed-room.     He 
testifies  that  when  he  entered,  Brickman  was  "putting  his 
pantaloons  together,"  or  trying  to  button  them  up,  while  the 
defendant  was  at  the  foot  of  the  bed  ;  that  he  seized  Brick- 
nian  by  the  throat  and  took  him  out  of  the  room ;  that  the 
<^l€fendant  followed  them  and  begged  him  not  to  (Jioke  Brick- 
nian;  that  he  then  took  Brickman  in  his,  the  witness',  wagon 
to  the  witness'  barn,  where  the  complainant  was  at  work,  and 
that,  while  there,  Brickman  offered  to  pay  money  to  settle  the 
^natter.     He  adds  that  Brickman  did  not  state  what  he  was 
doing  in  the  complainant's  house,  with  the  defendant.     The 
Miitness  says  there  was  a  young  man  in  Brick  man's  wagon 
^hen  he  saw  it  standing  at  the  complainant's  door  on  that 
day.    Brickman,  in  his  account  of  the  transjiction,  says  that 
he  had  been  forbidden  to  leave  bread  at  the  house  any  more, 
^as  he  drove  past  on  that  day  the  defendant  came  running 
out  of  the  house,  hallooing  for  some  bread ;  that  he  was  driv- 
ing slowly  on,  but  she  caught  his  wagon  and  took  a  loaf  of 
Wd  out  of  the  basket  in  the  back  part  of  the  wagon,  and 
^  into  the  house  with  it ;  that  he  stoppcil  his  horse  and  fol- 
lowed her  into  the  house  for  his  money,  and  that  as  he  went 
in  he  did  not  see  her  in  the  kitchen  nor  in  the  large  room, 
"^t  saw  her  in  the  side  room  ;   that  he  went  up  towards  that 
'oom  and  asked  her  for  his  money  ;  that  she  was  then  search- 
ing the  pocket  of  a  coat  there,  saying  she  wanted  to  see  if 
"lere  was  any  money  in  Jake's  (the  complainant's)  jxx'ket; 
™  while  he  was  standing  there.  Smith  Hill  ciune  in,  amb 
*  he  came  in,  took  hold  of  him,  and  the  defendant  ciune  out 
w  the  room  and  went  into  the  large  room  towards  the  table; 
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that  Smith  Hill  &<ked  him  what  l)i]:*inesE<  he  had  in  anothi 
man*^  hou-^,  in  tht*  l>eil>room,  and  he  told  him  he  was  waitir 
for  his  monev  tor  tlie  loaf  of  bread  the  defendant  had  taki 
fn>ni  his  Ixisket.     He  further  savs  that  Smith  Hill  was  n 

m 

satL<tie<l  with  that,  and  pullal  and  jerked  him  around  in  t 
yanl  for  a  while,  and  then  told  him  he  must  go  to  the  coi 
plaiiiaiit  or  he  would  have  him  arrested ;  and  he  adds  tb: 
as  it  was  his  route  to  go  that  way,  he  got  into  his  own  wag* 
and  Smith  Hill  got  into  his,  and  they  drove  to  the  barn  whc 
the  (^mplainant  wa^ ;  that  Smith  Hill  there  told  the  latter  ] 
had  caught  him.  Brick  man,  in  the  room  in  the  complainant 
house,  and  that  they  then  let  him  go.  There  was  a  lad  i 
Brick  man's  wagon  when  he  stoppeil  at  the  complainant 
hoiLse.  He  remaine<l  there  during  the  whole  of  the  transac 
tion.  He  testifies  that  the  defendant  did  not  come  out  t 
Brickman's  wagon  at  all ;  that  Brickman  took  bread  in  hi 
hand-lxisket  and  went  into  the  house,  and  that  he  was  in  ther 
alx)ut  ten  minutes  before  the  witness  saw  Smith  Hill  cominj 
in  his  wagon ;  that  when  the?  latter  and  Brickman  came  ou 
of  the  complainant's  hoase,  Hill  held  Brickman  by  the  shoul 
der,  and  thiit  they  both  got  into  Hill's  wagon  and  drove  t< 
the  b?irn.  To  say  nothing  of  the  defendant's  full  and  circum 
stantial  confessions  to  her  husl)and,  testified  to  by  him  anc 
Mrs.  HilxiU,  the  nurse  who  attended  her  in  her  sickness,  th' 
proof  of  the  carnal  intercourse  between  her  and  Brickman  i 
clear  and  convincing. 

But  the  answer  alleges  that  the  defendant,  for  three  or  fou 
years  Inifore  the  filing  of  the  answer,  which  was  in  Jud< 
1868,  had  )>een  "  somewhat  denmged  in  her  mind/'  and  tbfi 
h(»r  deningement  had  been  "  growing  worse  latterly,"  and  tlu 
about  a  year  l>ef()rc  the  answer  was  filed,  the  complainant,  i 
a  wnversation  he  then  had  with  her  father  on  tlie  subject  < 
sending  her  to  the  lunatic  asylum,  admitted  her  insanity.  0 
the  hearing  it  was  urged  that  because  of  her  mental  derang< 
ment  at  the  time  of  the  alleged  offences,  no  decree  should  \ 
marie  against  her.  A  very  careful  consideration  of  the  test 
mony  has  led  me  to  the  conclasion  that  her  irresponsibility  o 
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the  ground  of  insanity  has  not  been  established.  That  her 
miiKi  was  weak,  and  that  her  moral  perceptions  were  blunted, 
is  proved.  Her  disposition  to  licentiousness  was  most  pro- 
nounced and  notorious.  She  was  known  to  the  police  as  a 
common  prostitute,  and  she  apjKiars  to  have  been  unrestrained 
and  shameless  in  her  abandonment  to  the  gratification  of  her 
«nsuality.  But,  at  the  same  time,  she  was  discharging  her 
hoosehold  duties,  and  it  appears  in  evidence  that  it  was  not 
nntil  after  she  was  grievously  sick  of  what  both  of  the  physi- 
<nan8  in  attendance  upon  her  (one  of  whom  was  called  by  her 
&ther),  pronounced  to  be  venereal  disorder,  that  measures 
were  spoken  of,  looking  to  her  removal  to  a  hospital  or  asylum. 
Vhen  she  was  committed  to  the  asylum  in  1872,  more  than 
three  years  and  a  half  after  the  bill  in  this  cause  was  filed, 
and  about  five  years  after  she  was  sick  with  that  disease,  she 
was  in  confinement  in  jail  under  two  indictments  for  adultery, 
and  she  was  then  sent  to  the  asylum  at  the  expense  of  the 
eounty.  The  adultery  with  Brickman  was  committed  in 
April,  1867.  In  that  year  she  ha<:l  a  venereal  disease.  Dr. 
W,  who  subsequently  attended  her  while  she  was  sick  with 
that  disorder,  testifies  that  two  or  three  months  previous  to 
November  in  that  year  she  called  at  his  office  for  medicine 
for  that  complaint,  which  she  then  told  him  she  had,  and  that 
she  then  asked  for  and  obtained  the  proper  medicine,  (she  her- 
^If  asking  for  the  particular  medicine  she  wanted)  for  the 
enre  of  her  malady.  She  was  not  insane  at  that  time.  The 
experts  who  were  examined  in  this  cause  on  the  part  of  the 
Pendant,  were  Doctors  Rogers,  Moss  and  Buttolph.  The 
Ia8t  speaks  of  her  as  she  was  at  the  time  when  he  was  ex- 
amined as  a  witness  in  this  suit,  which  was  in  December, 
lW3,and  as  she  had  been  since  February,  1872,  when  she  was 
•knitted  into  the  asylum.  Doctors  Moss  and  Rogers  were 
^0  of  the  experts  by  whom  she  was  examined  on  the  inqui- 
*6m  taken  under  the  statute  in  1872,  by  direction  of  Judge 
Wle,  when  she  was  under  indictment  as  above  mentioned. 
*M  f(Hrmer  examined  her  then,  but  had  never  seen  her  before 
*ii  time.     He  says  "  her  mind  was  weak  and  imbecile,  and 
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she  (lid  not  seom  to  know  what  morality  meant ;  providin 
her  misdeeds  were  unknown,  she  did  not  seem  to  think  it  ai^ 
harm/'  Dr.  Rogers  sjiys,  he  first  saw  her  in  1867  or  18(^ 
He  says  his  conclusion  was  that  she  was,  "in  a  measure 
insane ;  that  she  was  a  person  of  very  weak  mind — of 
naturally  weak  mind.  On  the  other  hand,  Dr.  Neer,  wh 
treated  her  for  her  venereal  disease,  visited  her  in  the  jail  i 
1872,  and  was  one  of  the  experts  who  testified  in  the  invest: 
gat  ion  alluded  to.  He  says,  he  wnsidered  her  perfectly  san< 
Dr.  Merrill,  also  one  of  those  experts,  says :  "  I  think  he 
mind  was  very  weak  ;  instead  of  saying  she  was  sane,  I  wouk 
rather  say  she  wsm  accountable  for  her  acts,  which  I  consider 
to  be  the  same  thing ;  I  questioned  her  (referring  to  his  inte^ 
view  with  her  in  the  jail,)  on  several  topit*s  ;  I  found  her  very 
sharp  ;  I  would  express  it,  not  willing  to  commit  herself  until 
she  found  I  knew  about  her,  (referring  to  her  habits  of  licen- 
tioiLsness) ;  then  she  would  ask  me  who  told  me ;  she  said 
several  times,  *  I  know  Jake  (her  husband)  lias  been  telling 
you.' "  He  adds  that  her  memorj'  was  good.  It  is  to  be  borne 
in  mind  that  the  investigation  ordered  by  Judge  Bedle,  and 
her  consequent  committal  to  the  lunatic  asylum,  took  place 
about  five  years  after  the  alleged  adultery  with  Brickman. 
There  were  two  other  experts  examined  in  that  investigation, 
Doctors  Marsh  and  Hammond,  but  neither  of  them  was  called 
as  a  witness  in  this  cause.  The  testimony  of  the  witnesses 
who  are  not  experts,  on  the  subject  of  her  insanity,  is  of  such 
a  character  as  to  possess  but  little  weight  in  determining  th< 
question  of  her  mental  cajxacity  or  moral  responsibility.  Tb< 
circumstances  detailed  are  either  of  but  little  value  or  signifi 
cance,  or  admit  of  an  explanation  c*onsistent  with  her  accoun 
tability  for  her  acts.  That  she  was  depraved  in  charactei 
and  consequently  abandoned  in  habits,  is  of  itself  no  evidenc 
of  her  insanity.  That  she  became  lost  to  shame,  and,  in  he 
lewdness,  disregarded  her  duty  to  her  husband  and  her  family 
is  not  proof  of  an  unsound  mind,  but  of  vicious  tastes  &n< 
inclinations  too  powerful  to  be  controlled  by  the  demands  o 
duty  or  the  restraints  of  society.     Her  mental  condition  i 
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1872,  might  well  have  been  the  result  of  her  long-continued 
sensual  indulgence. 
The  complainant  is  entitled  to  a  decree  of  divorce. 


Harrison  and  wife  vs.  Guerix  and  others. 

I.Ar  between  a  purchaser  for  value,  holding  under  a  deed  with  the 
Q^al  fall  covenants,  including  warranty  general,  and  a  prior  mortgagee, 
^I>e  right  of  such  purchaser  to  require  the  mortgagee  to  have  recourse  for 
^e ntii«faction  of  the  mortgage  to  the  part  of  the  mortsra^ed  premines 
ovQcd  by  the  mortgagor,  before  looking  to  the  part  conveyed  to  him,  is 
Dodoabted. 

1  If  the  mortgagee,  in  such  case,  with  knowledge  of  the  rights  of  the 
pQrehaser,  and  without  his  assent,  releases  from  his  mortgage  any  part  of 
the  mortgaged  premises  which  i>*,  in  equity,  liable  for  the  mortgage  debt 
belbre  recourse  can  be  had  to  the  land  of  such  purchaser,  the  mortgage 
vill,  ijt  against  the  latter  land,  be  diticliarged  to  the  extent  of  the  value  of 
>Qch  released  land  at  the  time  of  the  relea^'e ;  and  if  its  value  be  equiva- 
^t  to  the  whole  amount  of  the  mortgage,  the  land  of  the  purchaser  will 
W  wholly  discharged  from  the  mortgage  in  cons^equence  of  such  release. 

3.  As  between  a  mortgagor  and  his  grantee  by  voluntary  conveyance, 
^  covenant  against  encumbrances  and  warranty  general,  the  latter  has 
bright  in  equity,  in  the  abnenceof  any  facts  which  would  disentitle  him  to 
'^protection,  to  cast  the  burden  of  an  encumbrance  existing  at  the  time 
of  the  conveyance,  upon  the  land  of  the  former,  subject  to  tl«e  encumbrance. 

i  Biit  where  such  mortgagor  conveyed  to  a  voluntary  grantee  (in  this 
*e  his  wife)  subject  to  a  mortgage,  and  the  covenants  were  inserted  with- 
^^ hiu  directions,  and  he  executed  the  conveyance  in  ignorance  that  they 
*^in  the  deed,  the  burden  of  the  encumbrance  is  not  shifted. 

^' Tentimony  of  the  grantor  that  his  voluntary  tyrant ee  understood  that 
li'^Uod  conveyed  to  her  was  subject  to  the  mortgage,  is  admissible  to 
'•"'Jt  the  equity  which  would  otherwise  arise  under  the  deed  to  shift  the 
^*Joiof  the  mortgage  to  that  part  of  the  premises  retained  by  himself. 

^The  effect  of  such  testimony  would  be  to  make  that  part  of  the 
V'^iiuseB  conveyed  to  her,  liable  to  the  payment  of  its  proper  proportion  of 
■*  mongage  debt. 

KU  to  foreclose.    On  final  liearing  on  pleadings  and  proofs. 
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Mr.  W.  Freeman  J  for  c'omplainaiits. 
Mr.  M.  li.  Kenny,  for  defendants. 

The  Chaxceli^r. 

On  the  30th  of  June,  1873,  Patrick  Cahill,  of  the  cityo 
Orange,  in  this  state,  being  the  owner  in  fee  of  two  lots  o 
land  on  Forest  street  in  that  place,  executed  and  delivered  U 
Daniel  Guerin  a  deed  of  conveyance  in  fee,  with  the  usual  fal 
covenants,  including  warranty  general,  for  one  of  the  lots 
The  consideration  expressed  in  the  deed  was  $2600,  but  wa 
merely  nominal,  the  object  of  the  conveyance  being  to  oonve; 
the  property  to  Ellen  Cahill,  the  wife  of  the  grantor.  B; 
deed  of  the  same  date,  with  like  covenants,  Guerin,  for  th 
«ame  nominal  consideration,  conveyed  the  property  to  Mrs 
Cahill.  At  the  date  of  those  conveyances,  the  two  lots  wer 
subject  to  a  mortgage  given  by  Cahill  and  his  wife  to  Joh 
H.  Matthews,  on  the  Ist  of  June,  1871,  to  secure  the  paymeu 
•of  CahilFs  bond,  for  $1200  and  interest.  On  the  3d  ( 
November,  1874,  Mrs.  Cahill  died,  having  never  had  issu< 
The  lot  so  conveyed  to  her  descended  to  the  defendants,  he 
heirs-at-law.  On  the  1st  of  June,  1875,  the  complainant 
{the  mortgage  having  been  duly  assigned  to  Mrs.  Harrison  o 
the  1st  of  July,  1873,)  at  the  request  of  Patrick  Cahill,  tl 
mortgagor,  released  the  other  lot,  then  and  still  owned  b 
him,  from  the  lien  and  encumbrance  of  the  mortgage.  Si 
days  afterwards,  the  bill  in  this  cause  was  filed  for  forecloeuJ 
and  sale  of  the  lot  owned  by  the  defendants.  The  defendan 
answered  the  bill,  setting  up  their  equity  in  the  premie 
against  the  complainants.  On  the  hearing,  the  complainant 
counsel  objected  to  the  answer,  on  the  ground  that  it  did  n< 
positively  allege  that  the  release  was  executed.  The  answe 
Jiowever,  sets  up  the  release,  and  claims  any  equity  ari^ 
from  it. 

As  between  a  purchaser  for  value,  holding  under  a  d« 
43uch  as  that  given  to  Daniel  Guerin,  and  the  prior  mortgage 
the  right  of  the  former  to  require  the  latter  to  have  recoun 
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for  the  satisfaction  of  the  mortgage,  to  the  part  of  the  mort- 
gaged premises  owned  by  the  mortgagor,  before  looking  to  the- 
part  coDveyed  to  such  purchaser,  is  undoubted.  If  the  mort- 
gagee in  such  case,  with  knowledge  of  the  rights  of  the  pur- 
<*liaser,  and  without  his  assent,  releases  from  his  mortgage 
toy  part  of  the  mortgaged  premises  which  is,  in  equity,  liable 
for  the  mortgage  debt  before  recourse  can  be  had  to  the  land 
of  such  purchaser,  the  mortgage  will,,  as  against  the  latter 
land,  be  discharged,,  to  the  extent  of  the  value  of  such  re- 
leased land  at  the  time  of  the  release ;  and  if  its  value  be- 
equivalent  to  the  whole  amount  of  the  mortgage,  the  land  of 
the  purchaser  will  be  wholly  discharged  from  the  mortgage 
in  ooDsequence  of  such  release.  That  Mrs.  Harrison  was 
fiilly  aware  of  the  rights  of  the  defendants  in  the  premises  at 
the  time  of  the  release,  there  appears  to  be  no  room  to  doubt. 
The  evidence  is^  that  when,  after  the  filing  of  the  bill,  she  was 
Keproeched  by  the  father  of  the  defendants  for  having  done 
.  than  a  wrong  in  executing  the  release,  she  stated  that  she 
loKw  what  she  was  doing  when  she  executed  it,  and  that  she 
had  said,  when  she  was  requested  to  sign  it,  that  she  did  not 
"wish  anything  mean  about  it'' — obviously  referring  to  the 
'suggestion  of  her  own  mind  as  to  the  possible  injustice  towards. 
4e  defendants  of  releasing  the  land  owned  by  Cahill,  and 
leaving  the  defendants  to  bear  the  burden  of  her  mortgage.. 
In  her  conversation  with  the  defendants'  father,  above  referred 
^  she  repudiated  the  suggestion  that  she  had  executed  the 
^ease  in  ignorance  of  the  rights  of  the  defendants ;  when  he 
•id  to  her,  "  Now,  Mrs.  Harrison,  when  you  see  it  was  mean, 
•ri  you  did  not  know  what  you  were  doing,  could  you  not 
*A>  it  ?"  she  answered,  '^  No,  I  don't  think  I  could ;  I  signed 
'^and  I  must  now  leave  it  in  the  hands  of  my  lawyers ;  it  is 
"t  the  law ;  but  I  don't  want  you  to  say  I  did  not  know  what 
I  tag  doing."  She  did  not,  in  the  conversation,  claim  to  have 
•W  in  ignorance  of  the  rights  of  the  defendants,  nor  did  she^ 
7  testimony  in  the  cause,  contradict  this  statement  of  the 
i^l^teBB,  nor  aittempt  to  show  that  she  had  not  actual  notice  of 
rights  when  she  executed  the  release.     It  cannot  be 
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doubted  that  she  was  well  aware  of  them,  and  that 
executed  the  release  to  enable  Cahill  to  throw  the  entire  I 
den  of  the  niortgsige  on  the  land  of  the  defendants.  By 
relea.se  she  discharged  a  very  large  part  of  the  niortga 
premises  from  the  encumbrance  of  the  mortgage,  without  j 
c*onsideration  whatever,  only  a  few  days  before  this  suit ' 
begun ;  and  besides,  it  appears  that  the  interest  had  b 
regularly  paid  up  to  the  time  of  the  filing  of  the  bill.  1 
design  of  Cahill  in  the  matter,  and  the  knowledge  of  M 
Harrison  of  his  design,  and  the  means  by  which  it  was  p 
posed  to  effect  it,  are  clear.  But  it  is  insisted  by  the  co 
plainants'  counsel  that  the  defendants,  who  claim  by  desc 
merelv,  under  a  voluntary  conveyance,  are  entitled  to 
etpiitable  consideration  in  the  premises.  This  i)osition  can 
be  maintained.  Obviously,  as  between  the  mortgagor  i 
his  grantee  by  voluntary  conveyance  with  covenant  agai 
encumbrances  and  warranty  general,  tlie  latter  has  a  righ) 
cipiity,  in  the  absence  of  any  facts  which  would  disentitle  1 
to  the  protection,  to  cast  the  burden  of  the  encumbra 
existing  at  the  time  of  the  conveyance,  upon  the  land  of 
former,  subject  to  the  encumbrance.  Gashill  v.  *SV/i^,  2  B 
400 ;  Thompson  v.  Murray,  2  HilPs  C.  R.  204,  213. 

In  this  case,  however,  there  is  evidence  in  the  testimony 
Cahill,  that  the  conveyance  to  his  wife  was  made  subject 
the  mortgage  in  suit,  and  that  he  supposed  that  the  lot  c 
veyed  to  her  was  the  only  pro|>erty  covered  by  the  mortga 
and  further,  that  the  covenants  in  the  deed  from  Cahill 
Guerin  were  inserted  by  the  lawj'cr  who  drew  the  deed,  w 
out  directions  from  anylxxly,  and  that  the  deed  was  execi 
without  any  knowledge  on  the  part  of  Cahill  that  they  \^ 
in  the  deed.  It  appears  from  the  evidence  that  Ca 
intended  to  convey  to  his  wife  one-half  of  his  real  est 
There  was  probably  no  intention  on  his  part  to  charge 
residue  of  his  real  estate  with  the  payment  of  the  enci 
brances  on  the  land  so  conveyed  to  her.  He  testifies  that 
understood  that  the  land  conveyed  to  her  was  subject  to 
mortgage.    This  evidencKi  may  be  received  to  rebut  the  eq 
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which  otherwise   would  arise   under   the  deed.      Bollea  v. 
Bmch,  2  Zc(b.  680  ;  Wilson  v.  King,  8  C.  E.  G-rcen  150.     Its 
effect  will  be  merely  to  limit  it.     It  will  not  destroy  it  alto- 
gether.   If  the  land  had  been  conveyed  to  her  subject  to  the 
mortgage,  it  would,  as  against  the  residue  of  the  mortgaged 
premise*,  have  been  liable,  in  her  hands,  to  the  payment  of  its 
proper  proportion  of  the  mortgage  debt,  and  to  that  propor- 
tion only.    Hoy  v.  BramhaU,  4  C  E.  Green  74 ;  Hiira  Adm^rs 
v.NcCarter^  ante,  p.  41.   Cahill  says,  also,  that  he  is  sure  that 
neither  he  nor  his  wife  knew  or  thought  that  the  mortgage 
(overed  any  other  lot  than  tliat  which  was  conveyed  to  her. 
It  is  by  no  means  probable  that  he  was  under  a  misapprehen- 
aon  as  to  whether  the  mortgage  covered  only  one  or  both  of 
the  two  lots,  which,  so  far  as  appears,  were  all  the  real  estate 
he  owned.    It  may  be  remarked,  that  in  Gaskell  v.  Sine  there 
was  not  only  no  evidence  to  rebut  the  equity  in  favor  of  the 
voluntary  deed,  but,  according  to  the  testimony,  the  mort- 
p^r,  when,  after  the  making  of  the  voluntary  deed,  the 
husband  of  the  grantee  spoke  to  him  in  reference  to  the 
encumbrance  on  the  property,  declared  liLs  ability  to   pay 
itoff. 

Mrs.  Harrison's  mortgage  will  be  held  to  be  discharged  as 
against  the  defendants'  land,  to  the  extent  of  the  due  propor- 
tion of  the  mortgage  debt  which  the  released  land  would 
have  been  liable  to  pay  but  for  the  release,  and  the  defend- 
ants* land  will  be  liable  for  the  balance. 


The  Red  Bank  Mutual  Building  and  Loan  Aksocta- 
TiON  V8.  Patterson  and  others. 

1.  A  mortgage  given  to  a  building  and  loan  association'  by  a  holder  of 
■•itock,  ifl  not  usarious,  because  it  requires  monthly  payments  of  interest, 

***^  fines  and  imposition:),  in  accordance  with  the  provisions  of  its 
^■HdtntiAn. 
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2.  In  Ruch  a  case,  as  between  llie  awociation  and  a  second  mortgagee 
the  mortgaged  prenii8e8,  the  Block  lield  by  the  aiVKx:iation  as  collate 
security,  was  ordered  to  be  Hold,  and  the  proceedH  applied  to  the  paym( 
of  the  amount  due  on  the  mortgago,  before  re(*ourse  ^as  had  to  the  mo 
gaged  premiBcs. 


Bill  to  foreclose*.    On  final  hearing  on  pleadings  and  proo 
Mr,  Cliarlen  H.  Trciffordj  for  complainants. 

Mr,  R,  Allen,  Jr,,  for  the  holder  of  the  second  mortga] 

The  Chaxc'Eli»r. 

The  complainants  are  a  corporaticm  under  the  "act 
encourage  the  establish  men t  of  mutual  building  and  lot 
associations."  Xix,  I>if/,y  p.  *)2.  The  defendant,  John  I 
Patterson,  lx»ing  the  holder  of  ten  shares  of  the  stock,  obtaim 
from  the  association  an  advance  of  the  amount  of  tho( 
shares  to  him,  and  gave  his  bond  and  mortgage  as  securit 
luider  and  according  to  the  i)rovisions  of  the  constitutio 
The  bond  is  in  the  penalty  of  82(XX),  and  is  conditioned  f< 
the  payment  by  Patterson  or  his  heirs,  execnitors  or  adraini 
tors,  to  the  association,  of  interest  for  that  sum,  monthly, 
the  rate  of  seven  j)er  cx^nt.  per  aiuium,  jmyable  on  or  befo 
the  second  Tuesday  of  each  and  every  month,  from  and  aft 
the  date  of  the  bond,  and  also  all  the  monthly  dues  • 
installments  which  thereafter  should  l^ecome  due  and  payab 
on  the  shares,  as  well  as  all  fines  and  other  impositions  wha 
soever,  which  might  l)e  lawfully  charged  against  him  or  the 
as  the  holder  or  holders  of  tiie  shares  or  of  the  loans,  unl 
there  should  Ixi  sufficient  money  on  hand  and  due  to  tl 
association  to  divide  to  each  share  of  the  capital  stock  tl 
sum  of  $200,  over  and  al)Ove  all  its  debts  and  liabilities,  ai 
the  loans  be  thereby,  in  pursuance  of  the  constitution  of  t 
association,  fully  satisfied  and  jmid. 

The  proviso  of  the  mortgage  was  to  the  same  eflect,  b 
contained  a  provision  for  insurance,  &c.  The  oomplainan 
mortgage  is  the  first  encumbrance  on  the  property.     T 
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holder  of  the  second  mortgage  insists  that  the  complainants' 
mortgage  is  usurious,  l)ecause  it  requires  monthly  payments 
of  interest,  besides  covering  fines  and  im|)ositions.  The 
question  thus  raised  was  decided  in  this  amrt,  in  Mechanics 
Mtling  and  Ixxm  Association  v.  Cotwvery  1  Mc  Carter  219, 
and  Savings  Association  v..  Vanderverey  3  Stockt.  387.  The 
*uit  in  the  first-mentioned  case  was  upon  a  mortgage  simi- 
lar to  that  of  the  complainant  here,  and  the  conclusion  of 
the  court,  after  a  very  full  consideration  of  the  same  objection 
made  in  this  cause,  was  that  the  defence  of  usur}'  was  not 
^stained,  and  that  the  association  were,  by  reason  of  the 
mortgagor's  default,  entitled  to  a  decree  for  the  amount  of 
the  shares  and  the  accrued  interest  thereon. 

In  this  case  the  complainants  are  entitled  to  a  decree  for 
J2000  and  the  acc^rued  interest,  and  the  insurance  premiums. 

They  ^rill  be  required  to  sell  the  stock  which  they  hold 
as  collateral  security,  and  apply  the  pnK-eeds  of  the  sale  to 
the  ])ayment  of  the  amount  due  on  their  mortgage,  iK'fore 
having  recourse  to  the  mortgaged  premises. 


^VlLLIAMSON   AND   IJPTON   VS.   ThE    NeW   JeRSEY   SOUTH- 
ERN Railroad  Company  and  others. 

An  application  to  compel  a  trustee  for  mortgage  bond-holderH  to  redeem 
^''tiin  property,  refused ;  the  neccftsities  of  the  trust  estate  not  being  re- 
P'dMl  bj  the  court  such  as  to  make  it  its  duty  to  make  the  order,  and  an 
^P^anent,  which  was  the  foundation  of  the  application,  being  held  to  be 
^^J  executory,  ementially  outside  of  the  main  issues  in  the  cause,  and 
^••cticiUy  for  the  benefit  of  only  the  parties  who  may  enter  into  it,  with- 
*^icgtfd  to  the  interests  of  others  interested  in  the  trust  estate. 


Bill  to  foreclose.  On  petition  of  Henry  Day  and  others, 
"^^ttenting  certain  first  mortgage  bond-holders,  for  an  order 
vnduig  the  trustee  under  that  mortgage  to  redeem  the  East 
«Ui  Hotel  property  at  Long  Branch. 

Vol.  xn.  p 
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Mr,  A,  Q,  Keasbeif  and  Mr,  John  W,  Sterling   (of  N 
York,)  for  the  jwtitioiiers. 

Mr,  K,  GfinimerCy  for  B.  Williamson,  trustee. 

The  Chancellor. 

According  to  the  petition,  a  large  majority  of  the  hold 
of  the  first  mortgage  bonds  and  a  large  number  of  the  holde 
of  the  second  mortgage  bonds  of  the  New  Jersey  Southe 
Railroad  Company,  have  entered  into  an  agreement  of  settl 
ment  with  the  defendant  Jay  Gould,  by  which,  for  consid( 
ations  therein  expressed,  he  is  to  consent  to  a  decree  (apjiarentl 
but  only  apparently,  in  conformity  with  part  of  the  prayer 
the  supplemental  bill  in  this  suit,)  as  against  him,  and  is 
execute  the  decree,  when  so  made,  so  far  as  the  property  a 
ereil  by  the  stipulation  is  i^oncerned.  A  part  of  the  propei 
claimeil  by  the  supplemental  bill  to  be  subject  to  the  co 
plainants'  mortgjige,  is  the  projwrty  known  as  the  East  E 
Hotel,  at  Long  Branch,  with  its  fixtures,  furniture,  &o.,  1 
title  to  which  is  in  Mr.  Gould.  There  are  decrees  in  fo 
closure  suits  agiiinst  that  proi>erty,  on  mortgages  prior  to  ti 
of  the  romj>lainants,  amounting  at  this  time  to  about  $50,0 
and  there  are  tiixes  due  upon  the  property.  The  petit 
states  that  the  loss  of  the  j)roperty  to  the  bond-holders, 
reason  of  these  encumbnuices,  is  imminent,  but  may  be  p 
vented  by  the  timely  payment  of  about  $1500,  and  it  pr 
that  the  trustee  of  the  first  mortgage  bond-holders,  who  is 
l>ossession  of  the  Southern  and  Sea  Shore  railroads  as  mc 
gagee,  and  has  accordingly  been,  and  still  is,  receiving 
income  thereof,  may  \>e  requireil  to  pay  the  $1500  to  save 
proiKirty.  The  j)etitioners  have  submitted  affidavits  as 
the  value  of  the  proj>erty.  The  valuations  thus  presented 
of  a  genenil  character,  are  opinions  merely,  and  range  fi 
$50,000  to  :S70,000.  The  trustee  declines  to  pay  the  mo 
except  by  order  of  this  court.  He  insists  that  he  can 
safely  do  so,  and  that  the  property  is  worth  but  little,  if  8 
more  than  the  encumbrances  under  which  it  is  advertiser 
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be  sold,  and  he  is  of  opinion  that  the  interests  of  the  trust  will 
be  far  better  served  by  leaving  him  to  exercise  his  discretion 
to  purchase  or  not  at  the  sale,  than  by  requiring  him  to  redeem. 
The  agreement  which  appears  to  have  been  entered  into  with 
3Ir.  Gould  Ls  as  yet  entirely  executory.     He  agrees  for  a  con- 
Aration  to  be  secured  to  him,  to  control,  to  the  end  that  they 
Diay  be  sJold  under  the  final  decree  to  be  made  in  this  suit,  as 
part  of  the  property  mortgaged  to  the  complainants,  the  six- 
teen hundred  and  nineteen  shares  of  the  stock  of  the  Sea 
iihore  company,  mentioned   in   the   supplemental   bill,  and 
therein  claimed  to  have  been  fraudulently  acquired  and  dis- 
posed of  by  him,  and  to  permit  the  East  End  Hotel  to  be 
sold  under  the  decree  as  part  of  the  mortgaged  premises,  and 
tt»  execute  a  deed  of  conveyance  therefor  to  the  purchaser. 

It  would  be  enough  to  say,  in  regard  to  this  application, 
that  the  arrangement  rests  wholly  in  agreement,  and  only  a 
majority  (though  it  is  said  to  be  a  large  majority,)  of  the 
bond-holders  have  consented  to  it.     Whether  it  is  one  which 
the  court,  having  regard  to  the  interest  of  all  the  bond-holders, 
vould  sanction  or  re<;ognize,  if  called  upon  to  do  so,  it  is  not 
Mcessarj'  to  determine.     It  is  not  submitted  for  sanction,  and 
I  do  not  feel  called  ui>on  to  recognize  it.     T\\v  court  Ls  askeil 
to  liase  an  order  uj>ou  it,  directing  the  trustee  to  make  pay- 
ments on  the  faith  of  its  execution.     The  i>etitioners'  counsel 
in^ast  that  the  suit  is,  by  this  agreement,  practically  ended  in 
accordance  with  the  views  and  theory  on  which  the  supple- 
mental bill  was  filed.     Were  it,  indeed,  at  an  end  by  a  decree 
in  accordance  with  the  prayer  of  the  supplemental  bill,  the 
«oort  would  not  hesitate  to  make  the  order,  on  being  satisfied 
^t  it  was  for  the  benefit  of  the  trust  estate  to  redeem  the 
poperty.     But  the  agreement  for  settlement  is  very  far  from 
^concession  on  the  part  of  Mr.  Gould  and  his  co-defendants 
claiming  the  property  in  dispute,  of  the  right  of  the  complain- 
ttts  to  the  relief  sought  by  the  supplemental  bill. 

Part  of  tlie  prayer  of  that  bill  is  that  it  may  be  decreed  that 
fte  Xew  Jersey  Southern  Railroad  Company  owed  nothing  to 
MT,  Gould  when  lie  IxK'ame  possessed  of  the  sixteen  hundred 
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and  nineteen  shares  of  stock,  and  that  to  that  end  an  accooBt 
may  be  taken  of  his  dealings  with  that  company,  and  its  earn- 
ings and  property,  either  through  its  directors  or  otherwise; 
and  that  it  may  be  decreed  that  he  acquired  no  title  to  the 
stock,  and  that  his  sale  thereof  may  be  decreed  to  have  been 
illegal  and  fraudulent,  and  may  be  set  aside  ;  and  that  James 
and  Field  may  be  decreed  to  have  no  valid  title  to  the  stock, 
and  to  surrender  the  certificate  thereof;  and  that  the  steam- 
boats "  Jesse  Hoyt "  and  "  Plymouth  Rock  *'  may  be  decreed 
to  be  the  property  and  part  of  the  plant  of  the  jSew  Jersey 
Southern  Railroad  Company,  and  subject  to  the  lien  of  the 
complainants'  mortgage ;  and  that  Mr.  Gould  may  be  decreed 
to  redeem  the  same  from  all  maritime  liens  thereon,  and  from 
any  pretended  sale  thereof,  and  return  those  steamboats  withm 
the  jurisdiction  of  this  court,  to  the  end  that  they  may  be  sold 
under  the  decree  in  this  cause ;  and  that  for  the  same  end  Mr, 
Gould  may  be  decreed  to  return  within  the  jurisdiction  d 
this  court,  two  locomotive  engines,  one  passenger  car,  thir^- 
three  flat  cars,  and  ten  box  cars,  belonging  to  the  New  Jersej 
Southern  Railroad  Company,  and  covered  by  the  complain- 
ants' mortgage,  and  which  were  removed  by  him,  and,  at  th< 
filing  of  the  bill,  were  alleged  to  be  held  by  him  on  his  rail- 
road in  Delaware  and  Maryland,  and  that  the  locomotivei 
and  cars  may  be  decreed  to  be  subject  to  the  complainant 
mortgage ;  and  that  the  East  End  Hotel,  and  the  furnil 
and  equipment  thereof,  may  be  decreed  to  be  the  proj 
and  part  of  the  plant  of  the  New  Jersey  Southern  Rail] 
Company,  and  not  the  property  of  Mr.  Gould,  or  of  any  ot 
person,  and  to  be  subject  to  the  lien  of  the  complainants'  m( 

gage. 

It  will  be  seen  that  the  claim  to  the  stock  and  to 

East  End  Hotel,  as  the  property  of  the  New  Jersey  Soul 

Railroad  Company,  has  been,  to  a  great  extent,  abandoned 

the  settlement ;  and  the  claim  to  an  account,  and  to  the  si 

and  locomotive  engines  and  cars,  has  been  wholly  so.     By 

agreement,  Mr.  Gould,  in  consideration  of  the  transfer  of 

stock  and  hotel  property,  is  to  receive  in  the  new  organizatic 

(in  case  it  should  include  the  Southern  and  Sea  Shore 
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roads,  with  the  sixteen  hundred  and  nineteen  shares  of  stock, 
«nd  the  hotel  property  merely,)  $104,000  in  first  mortgage 
bonds,  and  $87,500  in  preferred  stock,  in  satisfaction,  accord- 
ing to  the  language  of  the  agreement,  of  certain  claims  against 
!  the  stock  and  hotel,  which  the  bond-holders  signing  the  agree- 
laent,  agree  to  allow.     In  case  the  stock  should  be  sold  under 
the  decree  to  any  other  parties,  he  is  to  have  $220,000  out  of 
the  proceeds  of  the  sale.     The  holders  of  the  sixteen  hundred 
and  nineteen  shares  of  stock  are  not,  as  it  appears  by  the 
'  igreement,  parties  to  the  arrangement.     Mr.  Gould,  indeed, 
;.  wriertakes  to  obtain  a  proper  transfer  of  that  stock  from  the 
\  jresent  holders  thereof  to  the  purchaser  under  the  decree,  and 
agrees  that  he  and  the  Long  Branch  and  Sea  Shore  Railroad 
Company,  and  Messrs.  Field  and  James,  or  any  other  parties 
Aiming  to  own  the  stock,  shall  withdraw  their  opposition  to 
the  suit,  and  consent  to  a  decree  of  foreclosure  and  sale  of  the 
Southern  Railroad,  including  the  sixteen  hundred  and  nine- 
teen shares  of  stock  and  the  hotel.     He  may  not  be  able  to 
locoraplish  this.     But,  however  that  may  be,  the  Jigreement, 
if  its  terms  were  regarded  as  a  satisfac^tory  settlement  of  the 
batters  in  controversy  in  this  suit,  being  merely  executor}', 
^d  not  be  sufficient  foundation  for  the  order  which  is 
;ht     Moreover,  the  smallness  of  the  amount  of  money 
iiKlQired  to  preserve  the  property,  warrants  the  conviction  that 
Aoee  who  are  interested  in  the  settlement  do  not  need  the  aid 
the  court  in  the  premises.     Their  agreement  provides  for 
purchase  by  them  of  the  mortgaged  premises  at  the  sale 
the  final  decree  to  be  entered  in  the  cause,  with  a  view 
t  new  organization,  in  which  the  parties  to  the  agreement 
to  be  interested.     It  is  essentially  an  arrangement  outside 
the  suit,  and  practically  for  tlic  benefit  of  those  alone  who 
enter  into  it.     I  do  not  regard  the  necessities  of  the  trust 
as  being  such  as  to  make  it  my  duty,  irrespective  of  the 
nt,  to  grant  the  prayer  of  the  petition.     The  petition 
be  dismissed. 
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Ci.AYTON  and  others  i^s.  Somers'  ExE(n:TOR. 

1.  A  legacy  to  A  when  he  arrivea  at  the  age  of  twenty-one  yea 
contingent  on  A's  attaining  that  age. 

2.  A  provision  for  the.  payment  of  such  a  legacy  by  the  sale  of 
estate,  doex  not  change  its  character  and  vest  the  legacy. 

3.  Interest  does  not  accrue  on  contingent  legacies  until  the  tim< 
payment  arrives. 

4.  Where  land  not  otherwise  disposed  of  by  the  will,  is  charged  ' 
legacies,  if  the  heir  furnish  the  money  for  the  legacies,  he  will  be  enti 
to  the  land. 

5.  An  executor  who  pays  the  debts  and  funeral  ex|>ense8  of  his  te«t« 
for  the  discharge  of  which  there  is  no  personal  estate,  is  entitled  in  vqi 
to  be  reiuibiirsed  therefor  out  of  the  real  estate. 


Bill  for  relief.     On  final  hcjiring  on  pleadings  and  pnx 
}rr.  A,  II,  Sharp,  for  complainants. 
Mr.  J.  E.  P.  Ahhott,  for  defendant. 

The  Chancellor. 

Enoch  Lard,  late  of  the  county  of  Atlantic,  died  in  18 
leaving  a  lit^^t  will  and  testament,  by  which,  after  direct 
that  his  debts  and  funeral   expenses  be  paid,  he  gave  cert 
})ecuniary  legacies  to  various  j>crsons,  rcspec^tively.     He  tl 
iKHjueathed   "the  balance''  of  his  "personal  property" 
John  E.  Barrell  and  I^ucretia  Risley,  in  equal  shares, 
then  orderinl  his  executors  to  sell  the  land  which  he  purcha 
of  John  M.  Bal)cock,  at  public  or  private  sale,  to  the  b 
advantage,  to  pay  the  Iqjacies  ;  and  he  then  directed  them 
procure  suitable  tomb-stones,  and  cause  them  to  be  put  up 
his  grave.     He  apj)ointcd  David  B.  Somers  and  Joseph 
English  his  executors.     The  latter  having  renounced,  let! 
testamentar}*^  were  issued  to  David  B.  Somers.     Among 
legacies  were  three  to  Daniel,  Nicholas,  and  Richard  Clayt 
children   of  the  complainant  Joab  Clayton — $100  to  ef 
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payable  when  they  should  respectively  arrive  at  the  age  of 
twenty-one  years.  Nicholas  died  under  that  age,  and  his 
father  took  out  letters  of  administration  upon  the  estate. 
Richard  is  still  a  minor,  and  his  father  is  his  duly  ai)pointed 
guardian.  David  B.  Somers  settled  the  testator's  estate.  The 
personal  estate  appears  to  have  been  but  ^50.80,  while  the 
debts  and  expenses  of  settlement  amounted  to  $392.40.  He 
K^led  his  final  account  in  the  Orphans  Court  of  Atlantic 
county,  in  April,  1865.  It  shows  a  balance  of  $683.40  in 
his  hands,  including  the  money  received  from  the  sale  of  the 
Babcoek  property.  That  was  all  of  the  testator's  real  estate. 
The  executors  sold  it  under  the  power,  and  applied  so  much 
of  the  proceeds  as  was  necessary  for  the  pur{)Ose,  after  appli- 
cation of  the  personal  estate,  to  the  payment  of  the  debts  and 
expenses.  David  B.  Somers  died  in  April,  1874,  intestate. 
Xo  administration  was  granted  of  his  estate.  His  son,  the 
defendant,  collected  the  money  due  his  estate,  and  the  bill  is 
filed  against  him  as  executor  de  son  forty  and  as  tru^^tee  by 
j'uccession  from  his  father. 

The  complainants  are  Joab  Clayton  (who  sues  as  guardian  of 
Richard  and  administrator  of  Nicholas,)  and  Daniel  Clayton 
and  Samuel  I^ard,  the  last  of  whom  is  the  sole  heir-at-law  of 
the  testator.     Joab  Clayton  seeks  a  decree,  ordering  that  the 
legacy  of  SlOO  given  to  Nicholas  be  paid  over  to  him  as 
administrator,  and  that  the  legacy  of  the  like  amount  given  to 
Richard,  be  paid  over  to  him  as  Richard's  guardian.     Daniel 
Clayton,  to  whom  Daniel  B.  Somers  paid  his  legacy,  without 
interest,  when  he  attained  to  his  majority,  seeks  a  decree  for 
the  interest  thereon  from  the  21st  of  January,  1864,  the  date 
of  the  sale  of  the  Babcoc'k  property  by  the  execuitor ;  and 
Samuel  I^rd  prays  a  decree  for  the  payment  to  him  of  f  350, 
the  amount  of  the  proceeds  of  the  sale  of   that  property 
above  the  amount  of  the  legacies.     He  insists  that,  as  heir-at- 
law,  he  is  entitled  to  so  much  of  the  proceeds  of  the  side  of 
the  land  as  was  not  needed  to  pay  the  legacies,  and  that  no 
allowance  is  to  be  made  for  the  payment  of  any  of  the  testa- 
tor's debts  out  of  it.     On  the  detith  of  Nicholas  Clayton,  the 
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amount  of  the  legacy  given  to  him  was  i)aiil  to  the  residuac 
legatei^s. 

Joah  ( Mavton  has  no  ehiim  to  relief  unless  the  l<^cies 
his  son  were  vested,  and  not  ex^ntingent  merely.  That  tlu 
were  of  the  latter  (character,  there  is  no  room  to  doubt.  T* 
gift  is  to  the  legjitws,  when  they  arrive  at  the  age  of  twent 
one  years.  It  is  established  tliat  the  right  to  a  Ic^cy  gi^ 
in  suoh  tt»rms  is  contingent  on  the  legatee's  attaining  to  "t 
s|)eeitied  age.  G  Ifford  v.  Thorn,  1  Stockt.  702.  It  Ls  insists 
however,  that  in  this  case  the  provision  for  the  sale  of  t 
BalKi<x;k  property  for  the  payment  of  the  legacies,  gives  i 
them  a  different  character  from  that  which  thev  would  other 
wise  have,  and  that  by  reason  of  that  provision  they  an 
vested.  This  position  cannot  be  maintained.  The  mere  fad 
that  the  testator  provides  the  means  for  the  payment  of  the 
legacies  out  of  his  reid  esUtt?,  ciuuiot  affect  the  question  as  tc 
whether  they  are  vested  or  contingent.  The  legacy  to  Nicho- 
las lapsed,  therefore.  For  the  same  reason,  the  complainant 
as  guardian,  is  not  entitled  to  the  legacy  given  to  Richartl 
and  Daniel  is  not  entitled  to  interest  for  any  time  preceding 
the  time  when  he  attained  his  majority.  Interest  is  not  du' 
on  contingent  legacies  until  the  time  for  payment  arrives 
lioj)er  on  Le{/.  1309.  Samuel  Lard,  the  heir-at-law  of  tb 
testiitor,  is  entitled  to  the  la{)sed  legjicy.  The  language  c 
the  residuary  bequest  confines  the  gift  thereby  made,  express! 
and  explicitly,  to  the  jxirsonal  estate.  And  though  the  testate 
orders  an  absolute  conversion  of  his  real  estate  for  the  paj 
nient  of  th(.'  legacies,  that  will  make  no  difference.  Roper  o 
Leg,  500,  016.  Where  land  not  otherwise  disposed  of  by  th 
will  is  chargtMl  with  legacies,  if  the  heir  furnish  the  mone 
for  the  legacies,  he  will  be  entitled  to  the  land. 

The  heir,  in  this  case,  is  entitlwl  not  only  to  the  lapsed  lega 
cies,  but  to  the  interest  accrued  6n  the  money  set  apart  froi 
the  proctHxls  of  the  real  estate  to  pay  them.  He  is  also  ent 
tied  to  the  interest  which  accrued  on  the  legacy  to  Dani 
Clayton  up  to  the  time  of  vesting.  He  is,  in  like  mannc 
entitknl  t^)  the  interest  acHTuing  on  the  legacy  to  Richard  ii 
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to  the  time  of  lapse  or  vesting.     The  dcfeudant  is  entitled,  in 

theacwunt  for  the  interest,  to  an  allowance  for  taxes  paid  on 

the  money  from  which  the  interest  Ls  derived.     The  heir,  as 

hhre  stated,  insists  that  he  is  entitled  to  the  money  realized 

from  the  sale  of  the  Babcock  property,  over  the   amount 

ne!ce&;ary  to  provide  for  the  legacies,  and  "that  the  executor 

ought  not  to  be  allowed  for  any  debts  of  the  testator  paid  out 

of  those  proceeds.     He  relies,  for  support  of  his  position,  on 

the  case  of  Wirumts  v.  Terhiuie,  2  McCarter  185,  but  that 

«8edoes  not  dispose  of  or  affect  the  question.     There  the 

testator,  who  was  a  resident  of  this  state  at  the  time  of  his 

death,  and  had  both  real  and  personal  property  here,  owned 

real  estate  in  New  York,  also.     By  his  will,  he  ordered  his 

^•xecutor  to  sell  the  last-mentioned  property  to  pay  certain 

•Specified  debts.     The  executors   sold  it,  accordingly.     After 

paving  those  debts,  a  surplius  of  the  proceeds  remained  in  his 

fcani?.    The  personal  estate  was  insufficient  to  pay  the  rest  of 

the  testator's  debts.     The  executor  accordingly  applied  to  the 

Orpham?  Court  of  Bergen  county  for  an  order  to  sell  land  to 

pay  debts.     That  court  refused  to  make  it,  on  the  ground 

tbat  the  surplus  of  the  proceeds  of  the  New  York  property 

^  personal  property  in  his  hands,  applicable  to  the  payment 

of  the  debts,  generally.     The  question  there  wjis,  as  to  the 

^ent  of  the  conversion  of  the  Xew  York  proj)erty ;    and 

tie  Prerogative  Court  held  that  the  Orphaas  Court  was  in 

^fror  on  that  subject.     It  appears  in  the  case  before  me  (and 

the  executor's  final  account  had  been  passed  about  nine  years 

^hen  the  bill  was  filed),  that  the  amount  of  the  personal 

^te  was,  as  before  stated,  only  $50.80,  while  the  debts  and 

^penses  amounted  to  $392.40.     The  executor,  having  paid 

those  debts  and  expenses,  is  entitled   in  equity  to  be  re-im- 

*^^^  for  the  amount,  out  of  the  real  estate  which  was  by 

*^  charged  with  the  payment  thereof.     After  paying  the 

^Wjts  and  expenses,  and    providing   for  the   legacies,  there 

I  'cmained  only  the  balance  of  $8.40.     To  this  amount,  with 

"icbterest  thereon,  the  heir  is  entitled. 
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The  evidence  shows  that  the  defendant  is  chargeable,  e:^: 
executor  de  son  tort,  with  the  payment  of  that  money.    -^1^ 
trustee,  he  is  liable  for  the  amount  of  the  laj^ied  legacy  aEr-z^c 
the  interest,  as  above  stated.     Inasmuch  as  the  heir  does  n«r>e, 
by  the  bill,  seek  relief  in  respect  to  the  lapsed  legacy  and  tile 
interest   on   the   money  set  apart  for  the   payment  of  trie 
legacies,  or  either  of  them,  he  will  not  be  entitled  to  costs, 
although  relief  Ls  granted  in  respe<»t  thereto.     And  in  view 
of  the  insignificant  amount  of  the  balance  due  in  respect  to 
the  proceeds  of  the  sale  of  land,  which  were  not  required  to 
pay  the  debts  and  legacies,  costs  will  not  be  awarded  to  him. 
The  bill  will,  as  to  Joab  and  Daniel  Clayton,  be  dismissed, 
with  costs  as  against  both ;  for  Joab,  though  suing  as  admin- 
istrator of  one  of  his  children,  as  well  as  in  the  capacity  of 
guardian  of  another,  is  not,  under  the  circumstances,  entitled 
to  any  immunity  from  the  consequences  of  the  litigation,  bui^ 
should  Ixi  required  to  pay  the  costs  himself. 


Brant  vs.  Clark  and  Mintox* 

1.  The  fact  that  a  mortgagee  joins  with  his  mortgagor  as  surety  im  a  bon 
given  by  the  latter  to  a  party  taking  a  second  mortgage  on  the  property,^ 
gives  the  latter  no  lien  upon  the  interest  which  the  prior  mortgagee  had 
in  the  mortgaged  premises. 

2.  Nor  would  the  insolvency  of  the  prior  mortgagee  mad  the  mortgagor^ 
in  such  case,  entitle  the  junior  mortgagee  to  prioiity  of  paymeot,  in  the 
absence  of  fraud  on  the  part  of  the  prior  mortgagee. 


Bill  to  foreclose.     On  exceptions  to  answer  of  defendant 
Minton. 

J//'.  Church,  for  the  exceptions. 

Mr.  H.  C.  Pitney,  contra. 
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The  Chancellor. 

The  bill  is  filed  for  foreclosure  and  sale  of  certain  mort- 
gaged premises.     The  complainant's  mortgage  was  given  to 
him  by  Clark,  and  is  prior  in  date,  execution,  and  registry  to 
that  of  the  defendant  Minton.     The  latter,  in  his  answer,, 
states  that  after  the  registering  of  the  complainant's  mort- 
gage, the  complainant  joined  as  surety  with  Clark,  the  mort- 
gagor, who  still  held'  the  premises,  in  a  bond  to  him,  which 
^as  secured  by  a  second  mortgage  on  the  property.     He  also 
allege  that  his  bond  is  unpaid,  and  that  the  mortgagor  and 
the  complainant  are  both  insolvent,  and  that  the  premises  are 
insufficient  to  pay  both  mortgages.     He  insists  that  under 
this  state  of  facts,  he  is  entitled  to  priority  in  payment  of  his 
niortgage  over  that  of  the  complainant.     The  complainant 
wcepLs  to  these  statements  in  the  answer,  as  being  impertinent. 
It  is  obvious  that  the  fact  that  the  complainant  joined 
with  the  mortgagor,  as  his  surety  in  the  bond  to  Minton,  gives 
the  latter  no  lien  upon  the  interest  which  the  complainant  haii 
in  the  mortgaged  premises.     Gansen  v.  Tomlinson,  8   C  E, 
^mmAOb ;  Aymar  v.  Bill,  5  Johns.  C.  R.  570.'    In  the  latter 
<^aj?e,  the  holder  of  a  mortgage  on  real   estate,  having  joined 
with  the  mortgagor  in  the  purclmser  of  other  land,  gave,  with 
him,  a  mortgage  of  that  land  and  the  first-mentioned  prop- 
erty, to  secure  part  of  the  purchase  money  of  the  land  they 
had  80  purchased  together.     It  wtis  held  that  his  interest  as 
mortgagee  under  the  first-mentioned  mortgage,  did  not  pass 
hj  the  mortgage  last  mentioned,  and  that  the  latter  mortgage 
was  not  entitled  to  priority  over  the  former.     In  that  case, 
the  complainant's  mortgagor  was  not,  as  in  this  case,  bound  to 
iim  as  a  surety  merely,  but  was  a  principal  debtor  ;  and  he 
Dot  only  held  a  former  mortgage  on  the  premises,  but,  with 
the  owner  of  the  equity  of  redemption,  had  executed  a  mort- 
gage to  the  complainant,  c*overing  that  property,  to  secure  the 
payment  of  his  own  debt.     The  defendant's  claim  to  the  relief 
Jic  seeks  in  this  case,  must  rest  entirely  on  the  fact  of  the 
Allied  insolvency  of  the  complainant  and  Clark,  the  mort- 
gfgOTf  for  without  that  it   has   no  support  whatever.     But 
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The  evidence  shows  that  the  defendant  is  chargeable, 
executor  de  son  tort,  with  the  payment  of  that  money.  . 
trustee,  he  is  liable  for  the  amount  of  the  lai>sed  legacy  a 
the  interest,  as  above  stated.  Inasmuch  as  the  heir  does  n 
by  the  bill,  seek  relief  in  respect  to  the  lapsed  legacy  and  t 
interest  on  the  money  set  apart  for  the  payment  of  t 
legjicies,  or  either  of  them,  he  will  not  be  entitled  to  cos 
although  relief  is  granted  in  respect  thereto.  And  in  vL 
of  the  insignificant  amount  of  the  balance  due  in  respect 
the  proceeds  of  the  sale  of  land,  which  were  not  required 
pay  the  debts  and  legacies,  costs  will  not  be  awarded  to  hi 
The  bill  will,  as  to  Joab  and  Daniel  Clayton,  be  dismiss* 
with  costs  as  against  both ;  for  Joab,  though  suing  as  adnii 
istrator  of  one  of  his  children,  as  well  as  in  the  capacity 
guardian  of  another,  is  not,  under  the  circumstances,  entiti 
to  any  immunity  from  the  consequences  of  the  litigation,  b 
should  be  required  to  pay  the  costs  himself. 


Brant  vs.  Clark  and  Minton. 

1.  The  fact  that  a  mortgagee  joins  with  his  mortgagor  as  surety  in  a  b 
given  by  the  latter  to  a  party  taking  a  second  mortgage  on  the  prope 
gives  the  latter  no  lien  upon  the  interest  which  the  prior  mortgagee 
in  the  mortgaged  premises. 

2.  Nor  would  the  insolvency  of  the  prior  mortgagee  mad  the  mortga 
in  such  case,  entitle  the  junior  mortgagee  to  prioiity  of  payment,  in 
absence  of  fraud  on  the  part  of  the  prior  mortgagee. 


Bill  to  foreclose.     On  exceptions  to  answer  of  defend 
Minton. 

J/r.  Church,  for  the  exceptions. 

J//\  //.  C,  Pitney,  contra. 
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The  Chaxcelix)r. 

The  bill  is  filed  for  foreclosure  and  sale  of  certain  mort- 
gagwl  premises.  The  complainant's  mortgage  was  given  to 
him  by  Clark,  and  is  prior  in  date,  execution,  and  regLstr}'  to 
that  of  the  defendant  Minton.  The  latter,  in  his  answer,, 
states  that  after  the  registering  of  the  complainant's  mort- 
gage, the  complainant  joined  as  surety  with  Clark,  the  mort- 
gagor, who  still  held'  the  premises,  in  a  bond  to  him,  which 
was  secured  by  a  second  mortgage  on  the  property.  He  also 
alleges  that  his  bond  is  unpaid,  and  that  the  mortgagor  and 
the  complainant  are  both  insolvent,  and  that  the  premises  are 
insufficient  to  pay  both  mortgages.  He  insists  that  under 
this  state  of  facts,  he  is  entitled  to  priority  in  payment  of  his 
mortgage  over  that  of  the  complainant.  The  complainant 
excepts  to  these  statements  in  the  answer,  as  being  impertinent. 

It  is  obvious  that  the  fact  that  the  complainant  joined 
^ith  the  mortgagor,  as  his  surety  in  the  bond  to  Minton,  gives 
the  latter  no  lien  upon  the  interest  which  the  complainant  has 
m  the  mortgaged  premises.  Gausen  v.  Tomlinson,  8  C  E, 
Oreen  405 ;  Aymar  v.  Bill^  5  Johns.  C.  R.  570.'  In  the  latter 
^  the  holder  of  a  mortgage  on  real  estate,  having  joined 
with  the  mortgagor  in  the  purchaser  of  other  land,  gave,  with 
him,  a  mortgage  of  that  land  and  the  first-mentioned  prop- 
^rt}-,  to  secure  part  of  the  purchase  money  of  the  land  they 
had  so  piux^hased  together.  It  was  held  that  his  interci^t  as 
niortgagee  under  the  first-mentioned  mortgage,  did  not  pass 
hy  the  mortgage  last  mentioned,  and  that  the  latter  mortgage 
^  not  entitled  to  priority  over  the  former.  In  that  case, 
the  complainant's  mortgagor  was  not,  as  in  this  case,  bound  ta 
1^  as  a  surety  merely,  but  was  a  principal  debtor  ;  and  he 
not  only  held  a  former  mortgage  on  the  premises,  but,  with 
the  owner  of  the  equity  of  redemption,  had  executed  a  mort- 
gage to  the  complainant,  covering  that  property,  to  secure  the 
payment  of  his  own  debt.  The  defendant's  claim  to  the  relief 
he  seeks  in  this  case,  must  rest  entirely  on  the  fact  of  the 
•Ueged  insolvency  of  the  complainant  and  Clark,  the  mort- 
gigor,  for  without  that  it   has   no  support  whatever.     But 
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that  fact  (Iocs  not  entitle  him  to  it.  There  is  no  allegation 
that  the  complainant  has  been  guilty  of  fraud.  Miuton  took 
his  mortgage  with  notice  of  the  existence  of  the  complainant's 
mortgage,  and  probably,  becimse  of  its  existence  and  priority 
over  the  mortgage  he  was  about  to  take,  required  a  surety  in 
the  lK)nd. 


Hagan  t-^.  Ryan  and  wife. 

1.  The  burden  of  proof  is  on  the  defendant  to  show  payments  on  accotinl 
of  the  mortgat^e  debt,  claimed  by  the  answer. 

2.  An  allegation  of  the  bill  that  "a  great  part"  of  the  principal  of  a 
mortgage  i^  due,  is  not  concluHive  against  cooiplainani's  claim  that  all  of 
ihe  principal  is  due. 

3.  Such  allegation  is  a  mere  averiaent  of  pleading,  and  is  amendable. 


Bill  to  foreclose.    On  final  hearing  on  ple^idings  and  proofs. 
Jlr.  L.  Zabriskie,  for  complainant. 
J/r.  C.  H.  Mlnjield,  for  defendants. 

TuE  Chancellor. 

The  question  presented  is  as  to  the  amount  due  on  the 
mortgage  in  suit.  The  mortgage  is  dated  February  9th, 
1870.  The  complainant  claims  that  the  whole  of  the  princi- 
jml,  $1378.50,  is  due,  with  the  interest  from  February,  1873. 
The  defendants  claim  that  $1405  have  been  paid  on  acooimt. 
No  receipts  are  endorsed  on  the  bond  or  mortgage,  nor  did 
the  complainant,  or  any  one  in  her  behalf,  ever  give  any. 

Although  the  defendants  produce  what  are  alleged  to  be 
copies  of  memoranda  of  settlements  purporting  to  have  been 
signed  by  the  complainant,  the  proof  is  that  they  were  nol 
signed  by  her  or  by  her  authority  or  direction.  The  burdeo 
of  proof  of  payment  is  on  the  defendants,  and  the  proof  oe 
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their  part  fails  to  substantiate  the  alI^9,tioDS  of  the  answer,  or 
to  show  that  any  more  has  been  paid  than  the  amount  sworn 
to  by  the  complainant.     The  proof  of  the  payments  set  up  in 
the  answer,  rests  upon  the  testimony  of  Ryan  alone.    His  tes- 
timony is  not  only  unsatisfactory,  but  fails  of  corroboration, 
although  he  produces  as  witnesses  the  persons  who,  he  says,, 
^^re  present  on  the  occasions  as  to  which  he  testifies.     He 
*ays  he  had  three  settlements  with  the  complainant;  one, 
the  first,  on  the  3d  of  October,.  1871,  when  it  was  agreed 
between  them  that  the  complainant  had  received  $900.     The 
*^«x)nd  settlement,   he   says^  was   on   the   12th   of   March, 
1873,  when  she  had  received  $1175.     It  appears  by  his  own 
testimony,  that  the  complainant  did  not  take  part  in  any  set- 
tlement at  that  time,  and  that  there  was  none  then  made  or 
attempted.     The  third,  he  says,  was  on  the  5th  of  November,. 
1873.    She  then  received  $30,  and   he  says  it  was  agreed 
between  them  that  she  had  received  $1395,  including  the  $30. 
He  produces  what  purport  to  be  receipts,  of  the  dates  of  those 
alleged  settlements,  signed  by  her,  for  the  amounts  which  he 
^ys  it  was  agreed  were,  on  those  accounts,  found  to  have  been 
l^aid ;  but  he  admits  that  she  did'  not  sign  them.     He  says  she 
refused  to  give  him  any  writing  on  the  first  and  last  settle- 
ments ;  and  it  appears,  as  before  remarked,  that  there  was  no 
'Settlement  made  or  attempted  on  the  second  occasion  men- 
tioned by  him.     He  says  his  wife  was  present  at  the  alleged 
elements.     Her  testimony,  instead  of  corroborating  him,, 
contradicts  him,  and  so  does  that  of  his  step-son,  Foley.   Ryan 
^y8  that  he  had  a  book,  in  which  he  entered  every  payment 
^de  to  the  complainant,  and  that  he  threw  it  away  after  the 
snit  was  brought,  having  first,  and  after  this  suit  was  begun,, 
™  a  copy  of  the  account  of  the  payments  made.    The  alleged 
^py  shows  that  the  entire  amount  of  his  payments  was  $230.. 
But  it  ig  insisted  by  the  defendants'  counsel  that  inasmuch  as 
^ bill  does  not  state  that  all,  but  only  that  "a  great  part'^ 
rf  the  principal  is  due,  this  should  be  taken  as  conclusive- 
%ttii8t  the  claim  of  the  complainant  that  all  of  the  principal 
ii  doe,    ThisFi»ai  mere  averment  of  pleading,,  and  is  amend- 
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able.  There  will  be  a  decree  for  the  eomplainaDt  for  1 
amount  of  the  i)rineipal  of  the  mortgage,  with  interest  fin 
February  9th,  1873. 


Van  Wixklk  vk.  Stkarns  and  others. 


fc^herifl''s  sale  pet  aside,  on  the  ground  of  surprise,  upon  terms. 


Motion  to  set  aside  sheriff*  V  sale  mider  foreclosure,  on  tl 
ground  of  surprise. 

Mr.  Tliomat^  M.  Moore ^  for  motion. 

Mr.  James  Van  BUirroni,  contra. 

The  Chancellor. 

This  is  an  applicjition  in  behalf  of  Dr.  Richard  A.  Terhui 
to  set  asi<le  a  sale  made  by  the  sheriif  of  Passaic  county, 
certain  mortgiiged  premises,  by  virtue  of  an  execution  for  t 
sale  thereof,  issued  in  this  CiUbJC.  It  appears,  from  the  c^ 
deuce,  that  the  foreclosure  wai?  l)egun  and  conducted  at  t 
request  and  in  the  interest  of  Stearns,  the  owner  of  the  pre 
erty,  who  heild  it  subject  to  the  complainant's  mortgage.  T 
origin  of  that  mortgjige  is  this:  Dr.  Terhune  was  at  c 
time  the  owner  of  the  mortgaged  premises.  Having  agrc 
to  sell  them,  he  executed,  at  the  request  of  the  puR»haser  a 
for  the  accommo(hition  of  the  latter,  and  without  conside 
tion,  his  bond  and  mortgage  thereon  for  $1000  and  inter* 
and  conveyed  the  property  to  the  purchaser,  subject  to  1 
mortgage.  He  did  not,  it  may  be  remarked,  a**certain  i 
fac»t  of  his  liability  for  deficiencv  until  after  the  sheriff's  s 
had  taken  place.  He  had  a  mistaken  notion  that  he  coi 
not  be  held  liable  iwrsonally.     As  between  Stearns,  who  i 
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the  real  purchaser  at  the  sale,  and  Dr.  Terhune,  the  sale  ought 
not,  under  the  circumstances,  to  stand.  There  are  other  con- 
wderations  also,  arising  out  of  the  complainant's  conversation 
with  Johnston  the  evening  before  the  sale,  which  are  of  much 
weight  in  favor  of  granting  the  relief  which  Dr.  Terhune 
seeks.  The  property  sold  for  only  about  one-fifth  of  its 
value.  The  bidder  to  whom  it  was  struck  off  was  nominally 
the  complainant's  son,  but  actually  the  complainant,  and  the 
real  purchaser  was  Stearns.  The  sale  will  be  set  aside,  and 
the  sheriff  will  be  directed  to  re-sell  the  property.  Dr.  Ter- 
hune will  be  required  to  jmy  the  costs  of  the  suit  at  law 
which  the  complainant  has  brought  against  him  on  the  lx>nd, 
and  to  give  security  that  he  will  bid  at  the  sheriff's  sale  an 
amount  equal  to  the  amount  which  will  then  be  due  to  the 
complainant  on  his  decree,  including  the  sheriff's  fees  of  both 
safe. 


Di-x:ker  vs.  Decker's  Administratrix. 

The  Court  of  Chancery  will  only  assume  jurlndiction  over  the  settlement 
ofimestaie'B  etftate^i,  for  cause. 


ill  for  relief. 

The  Chancellor. 

The  bill  is  filed  by  a  creditor  of  the  estate  of  Madison 
*^er,  deceased,  late  of  the  county  of  Sussex,  against  his 
•''iniiustratrix,  for  a  settlement  of  the  estate  in  this  court.     It 
•II^  that,  after  letters  of  administnition  were  issued  to  hei', 
4e  defendant  filed  her  inventory  according  to  law  ;  that  out 
rfthe  personal  estate,  she  received,  as  widow  of  the  intestate, 
i*operty  to  the  value  of  $200,  in  pursuance  of  the  provision 
rfthe  statute ;  that  there  remained  in  her  hands  to  be  admin- 
ikxed  less  than  $100  of  the  personal  estate ;  that  the  intestate 
[  iSed  seized  of  a  lot  of  land  in  Sussex  county ;  that  there  are 
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debts  amounting  in  the  a^grc^te  to  a  considerable  sum,  dne 
from  the  estate ;  that  th(*  defendant,  soon  after  receiving 
letters  of  a(bninistration,  removed  out  of  the  county  of  Sussex, 
so  that  the  creditors  have  liad  no  opportunitj'  to  pres^ent  to 
her  their  claims  or  demands  agjiinst  the  estate,  and  that  she 
has  done  nothing,  ext^ept  as  above  mentioned,  towards  the 
settlement  of  the  estate,  or  in  discharge  of  her  duty  as  admin- 
istratrix. It  prays  that  an  account  may  be  taken  of  the  per- 
sonal c^stiite,  and  of  the  claims  of  the  creditors,  and  tliat  they 
may  be  paid  out  of  the  jx^rsonal  estate,  and  that  if  that  be 
insufficient  for  the  j)urpose,  the  rejd  estate  may  be  sold  and 
the  procee<ls  applied  thereto. 

It  is  quite  enough  to  say  that  the  bill  shows  no  resison  for 
drawing  the  settlement  of  the  (state  into  this  court.  It  does 
not  even  appear  by  it  or  by  the  evidenci*,  that  the  adminis- 
tratrix left  this  state.  For  aught  that  a[)j)ears  by  either,  she 
merely  removed  out  of  the  county  of  Sussex  into  another  county 
in  this  state,  l^ut  however  that  nuiy  be,  the  complainant  has 
an  adtH|uate  remedy  at  law  under  every  aspec*t  of  the  bill. 
The  bill  will,  therefore,  Ix'  dismissed. 


Lkwls'  Admixistijator  cs.  Reichey. 

1.  A  description  of  property  in  a  receipt,  as  follows :  "  Received,  Nei 
N.  J.,  December  9t}),  1874,  of  G.  L.,  the  sum  of  $500,  in  full  for  title  to 
property  held  hy  H.  R.  on  Bruce  street  and  Thirteenth  arenue,  and  South 
Orange  avenue,  in  city  of  Newark,  N.  J.,  which  said  title  is  held  bjsmid 
R.  by  declaration  of  sale  from  mayor  and  common  council  of  Newaric,*' 
(signed)  A.  M.  H.,  attorney  for  II.  R.,  &c.,  was  held  sufficient  to  warrm»' 
a  decree  for  specific  performance. 

2.  It  was  held,  under  the  evidence,  that  the  attorney  was  authoriied  ^ 
make  the  contract  for  the  defendant. 


Bill  for  si)eoific  performance.     On  final  hearing  on  ple*w' 
ings  and  proofs. 
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J/r.  W.  H.  FranciSy  for  complainant. 
J/r.  S.  H.  Baldwin^  for  defendant. 

The  Chancelix)r. 

George  Lewis,  the  intestate,  was,  from  1848  to  tlie  time  of 
Kis  death  in  1875,  after  the  commencement  of  this  suit,  the 
Dwner  of  a  tract  of  land  in  Newark.     From  1857  to  1871  he, 
with  his  family,  resided  in  Ohio,  from  which  state  he  returned 
to  New  Jersey  in  1871.     After  his  return,  and  in  1874,  he 
discovered  that  the  land  above  mentioned  had  been  sold  for 
non-payment  of  an  assessment  made  under  the  charter  of  the 
city,  (and  amounting,  with  interest  and  c^osts,  at  the  time  of 
sale,  to  $22.04,)  and  purchased  at  the  sale  by  the  corporation 
of  Newark,  for  a  term  of  fifty  years,  and  that  the  cor|)oration 
had  sold  the  tax  title  for  that  sum  to  the  defendant,  by  whom 
it  was  then,  as  it  still  is,  held.     Shortly  afterwards,  in  the 
fall  of  1874,  he  applied  to  the  defendant  with  a  view  to  pur- 
chasing the  tax  title.     The  result  of  their  interview  wjis,  that 
the  latter  made  an  appointment  to  meet  him  at  the  office  of 
Mr.  Hassell,  the  defendant's  attorney,  in  Newark.     At  the 
time  designated,  Mr.  Lewis  went,  according  to  api)ointment, 
and  met  the  defendant,  who  was  in  cx)mpany  with  Mr.  Lued- 
deke,  a  friend  of  the  latter,  at  the  street  door  of  the  building 
in  which  Mr.  HasselFs  office  was.     The  defendant  then  told 
Wm,  according  to  Mr.  Lewis'  testimony,  that  Mr.  Hassell  had 
gone  to  New  York,  but  that  he,  the  defendant,  had  left  the 
^^^atter  entirely  with  him,  and  had  authorized  him  to  settle 
^  cancel  the  tax  title  for  $500.     On  Mr.  I^wis  objecting  to 
4eamomit  as  being  too  large,  the  defendant,  Mr.  Lewis  says, 
'^plied  that  Mr.  Hassell  was  fully  authorized  to  settle  the 
^•^^tter,  and  if  Mr.  Hassell  chose  to  take  $100,  he,  the  defend- 
•fit,  would  agree  to  it ;  that  whatever  Mr.  Hassell  agreed  to 
«  would  sanction.      Mr.  Lewis  testifies  that  he  saw  Mr. 
ftiaeell  the  next  day ;  that  the  latter  told  him  he  was  author- 
^  to  settle  for  $500 ;  that  he  got  the  money,  and  offered  it 
Vol.  XII.  Q 
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to  Mr.  Haskell,  who  refused  to  take  it,  but  sjud  he  would 
with  him  to  the  house  of  the  defendant;  that  they  went,  i 
not  finding  the  defendant  at  home,  they  returned,  and  ' 
I^ewis  gave  to  Mr.  Ilassell  five  bills  of  $100  each,  for  wl 
the  latter  gave  him  the  following  receipt : 

"  Received,  Newark,  X.  J.,  DeccmlKT  9th,  1874,  of  Geoi 
Li'wis  the  sum  of  five  hundred  dollars,  in  full  for  title 
pro|K»rty  held  by  Henry  Reichey,  on  Bru(«  street  a 
Thirteenth  avenue,  and  South  Orange  avenue,  in  city  of  Ne 
ark,  N.  J.,  which  said  title  is  held  bv  said  Reichev  bv  decla 
tion  of  side  from  mayor  and  common  council  of  Newark,  a 
which  shall  be  assigned  to  said  Lewis  within  two  days  fr 
the  date  hereof.  **  AnuAM  M.  Has.sell, 

^^  Attorney  for  Henry  Beiehc 

The  questions  on  the  decision  of  which  this  case  depei 
are,  whetluT  the  rc»<*ei])t,  if  made  by  authority  of  the  defemk 
is  sufficient  to  bind  him  ;  and,  if  so,  whether  Mr.  Hassell ) 
authori/xHl  to  contract  for  the  defendant.     The  counsel  of 
latter  insists  that  the  receipt  is  not  binding,  becaase  it  d 
not  sufficiently  describe  the  property.     The  location  of 
pro|)erty  is  given.     The  land  lies  together,  on  the  street  j 
avenu<3S  mentioneil  in  the  receipt.     The  defendant  does 
claim  to  have  had  any  other  title,  by  declaration  of  sjile,  fi 
the  corj)oration  of  the  city  of  Newark.     The  descriptior 
sufficient.     The  maxim  hi  certum  est  quod  certiim  reddi  po^ 
applies.     Where  an  agreement  in  writing  for  the  sale  c 
hous(*  did  not,  by  descTiption,  ascertain  the  particular  ho 
but  spoke  of  it  merely  as  "  the  house,  &c.,  in  Newport," 
referred  to  the  deeds  by  sjiying,  "  the  money  to  be  paid 
soon  Its  the  deeds  can  be  had  from  Mr.  Deere,"  it  was  1 
that  the  agreement  was  sufficiently  ccTtain,  if  it  could  1)6  as 
tained,  by  inquiry  before  a  master,  that  the  deeds  in  the  | 
session  of  the  person  named,  referred  to  the  house  in  quest 
Owen  V.  Thoniu^,  3  31.  &  K.  353.     Here  the  dec*laratioi 
side  referred  to  will  give  all  requisite  certainty  as  to  the  i 
ji»ct  of  the  contract.     The  weight  of  the  evidence  is,  that 
ihissell  was  the  duly  authorized  agimt  of  the  defeudan 
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contract  to  sell,  and  to  make  the  agreement  to  assign  the  tax 
title,  the  term  of  years  mentioned  in  the  declaration  of  sale. 
He  testifies  to  the  fact  unequivocally,  and  with  circumstance. 
He  says  that  on  the  day  above  referred  to  as  that  for  which 
the  appointment  was  made,  the  defendant  and  Lueddeke  came 
to  his  office  and  spoke  of  the  appointment,  and  on  his  inform- 
ing them  of  his  engagement  to  go  to  Xew  York,  they  both 
directed  him  to  accept  $500  for  the  tax  title.     He  further 
says  that  he  was  authorized  by  the  defendant  to  "  receive  from 
Mr.  Lewis  $500  for  a  full  assignment  of  the  entire  declara- 
tion of  sale/'     He  also  says,  he  thinks  he  saw  the  declaration 
of  sale,  and  that  it  was  put  into  his  hands ;  that  the  defendant, 
before  the  agreement  for  assignment  was  made  between  the 
witness  and  Mr.  Lewis,  instructed  him  to  assign  the  declara- 
tion to  Mr.  Lewis  for  $500,  and  that  Lueddeke  was  present 
at  the  interview  at  the  witness'  office,  in  which  the  instruction 
was  given.     The  defendant,  in  his  testimony,  admits  that  he 
gave  Mr.  Hassell  authority  to  sell,  but  denies  that  he  author- 
izwl  him  to  sell  his  tax  title  to  the  whole  of  the  land  included 
in  the  declaration  of  sale.    He  says  he  told  Mr.  Hiussell,  when 
he  went  to  see  him,  to  say  to  Mr.  Lewis  he  could  "  have  the 
daim  back  ^'  (referring  to  the  assignment  of  the  tax  title,)  for 
^300,  without  expenses,  and  if  he,  Mr.  Lewis,  was  satisficnl 
with  the  terms,  Mr.  Hassell  could  make  out  the  papers.     He 
says,  mdeed,  that  he  did  not  authorize  Mr.  Hassell  to  close  up 
the  bargain,  but  he  also  says  subsequently,  that  he  told  ]Mr. 
Hassell  what  part  to  sell ;  that  he  told  him  to  sell  "  all  from 
KoelhoeflFer's  comer  on  beyond  Thirteenth  avenue  as  far  as 
ilr.  Lewis  owned,  and  then  round  to  the  shop  "  of  the  latter. 
He  adds  that  that  was  all  he  owned  at  the  time,  .and  that  he 
^ver  made  any  agreement  with  Mr.  Lewis  other  than  this, 
w  authorized  Mr.  Hassell  to  make  any  other.     Here  there  is 
•n  admission  that  he  did  authorize  Mr.  Hassell  to  sell  to  Mr. 
^^wis.    But  further,  he  says  he  told  Mr.  Hassell  that  if  Mr. 
Wig  wanted  to  "  get  back  the  declaration  of  sale  "  for  $500 
for  that  part  of  the  projK^rty,  he  could  have  it,  and  that  he 
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authorized  Mr.  Hassell  to  say  so  to  Mr.  Lewis  for  him,  SLX^d 
that  he  told  Mr.  Hassell  that  if  Mr.  Lewis  was  satisfied,  he 
could  make  out  the  papers.    He  clearly  authorized  Mr.  Lewi? 
to  pay  the  sum  to  be  agreed  on  between  him  and  Mr.  Hasse//, 
to  the  latter,  and  authorized  the  latter  to  receive  it  for  him, 
and  to  sell  or  agree  to  assign  his  title  (he  says  as  to  part  (rfthe 
property  only,)  to  Mr.  Lewis,  in'  consideration  of  the  pay- 
ment.    Lueddeke,  who  was  present  at  the  examination  of 
witnesses  in  the  cause,  was  not  called  by  the  defendant,  and 
there  is  no  corroboration  of  the  defendant's  testimony  on  the 
subject  of  the  instructions  to  Mr.  Hassell  in  the  particular^ 
in  which  it  differs  from  that  of  the  latter  and  Mr.  I^ewiSi- 
There  will  be  a  decree  for  specific  performance. 


RucKMAX  v8.  Decker  and  others. 

A  decree  dated  February  13th,  1873^  and  filed  on  that  day,  not  beia^ 
in  accordance  with  the  opinion  of  the  court,  it  wa8  ordered  that  it  be  taken 
from  the  files,  and  a  new  one  was  drawn  under  specific  directions  of  tli^ 
then  Chancellor.    It  was  presented  not  to  him,  but  to  his  sacoesBor  in 
office,  by  him  signed,  and  then  filed.    Motion  to  take  the  latter  decree  from 
the  files,  as  improvidently  signed,  refused.    An  order  shoald  have  been 
taken,  directing  the  latter  decree  to  be  filed  nunc  pro  tune,    Sach  order' 
made,  nunc  pro  tunc. 

Motion  to  take  final  decree  from  the  files,  as  having  been   i 
improvidently  signed.  | 

Mr.  C.  H,  Winfield,  for  motion. 

Mr.  J.  B.  Vredenburgh  and  Mr.  Jacob  Weart,  contra. 

The  Chancelix)r. 

The  late  Chancellor  Zabriskie  having  heard  this  cause  oa 
its  merits  in  the  term  of  October,  1872^  filed  has  opinion 
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shortly  prior  to  the  13th  of  February,  1873.     A  decree  of 
that  date  was  drawn  by  the  complainant's  counsel,  and  pre- 
sented to  him  for  his  signature.     He  signed  it,  and  it  was 
filed  on  that  day.     The  decree  not  being  in  accordance  with 
the  opinion,  the  defendants'  counsel,  then  Mr.  Barker  Gum- 
mere,  on  the  18th  of  the  same  month  of  February,  gave  notice 
to  the  complainant's  solicitor  of  a  motion  to  be  made  before 
die  Chancellor  on  the  25th  of  that  month,  to  rectify  the  decree 
in  certain  specified  respects.     At  the  time  fixed  in  the  notice 
the  motion  was  made  and  the  matter  discussed.     The  Chan- 
eellor  pronounced  the  decree  to  be  erroneous,  ordered  it  to 
be  taken  from  the  files,  and  gave  specific  directions  for  another, 
which  he  requested  Mr.  Gummere  to  draw.     Mr.  Gummere 
did  so,  and  sent  the  draft  to  the  complainant's  solicitor  to  be 
examined,  and,  if  found  satisfactory,  to  be  by  him  submitted 
to  the  Chancellor  for  his  signature.     The  complainant's  soli- 
citor was  satisfied  with  it,  but  retained  it  in  his  possession, 
^thout  presenting  it  to  the  Chancellor,  until  some  time  in 
tie  following  June,  when  he  presented  it  to  the  present  Chan- 
<*llor,  who  signed  it.     It  was  dated  on  the  13th  of  February, 
1W3,  and  filed  on  the  11th  of  June  following.     Chancellor 
Zabriskie's  term  of  office  expired  on  the  1st  day  of  May,  1873. 
After  the  filing  of  the  decree  in  June,  the  master  therein 
Jnentioned  proceeded  with  the  reference  thereby  directed,  the 
solicitors  of  both  parties  attending  before  him  accordingly. 
The  master  having  made  his  report,  it  was  filed,  and  a  decree 
oanfirming  it  was  entered  on  the  12th  of  April,  1876.     No 
^'ection  appears  to  have  been  made  to  the  decree  of  June, 
1873,  from  the  time  when  it  was  entered  until  after  the  decree 
ef  April,  1876,  confirming  the  master^s  report.     Motion  is 
BOW  made  on  behalf  of  the  defendants  to  take  the  deoree  of 
Jane,  1873,  from  the  files,  as  having  been  improvidently 
sigDed,  because,  at  the  time  of  its  date,  the  Chancellor  by 
whom  it  was  signed  was  not  in  office,  his  term  not  having 
Aitn  b^ua,     The  power  of  the  Chancellor  to  order  a  decree 
to  he  signed  nunc  pro  tunCj  even  after  a  very  long  interval  has 
after  pronouncing  it,  is  beyond  question.     Benson  v. 
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Woolvcrton,  1  C.  E.  Green  1 10  ;  Burnham  v.  DalUngj  LL  5 
Donne  v.  Lewis,  11  T^^*^.  601  ;  Lawrence  v.  Riehmotuly  I 
&  W.  241 ;  Gray  v.  BrignanleUo,  1  iro//.  627 ;  1  i?ar6.  i 
Pr.  340;  2  /)ayi.  T^A.  Pr.  1016,  (3rZ  ^m.  e<?.  1028.)  Said  1/ 
Eldou,  in  Donne  v.  Ixjwis,  which  was  a  case  where  the  origii 
decree  could  not  l)e  found,  and  the  motion  was  to  supply 
place  with  another :  "  The  court  will  enter  a  decree  nunc] 
tunc,  if  satisfied,  from  its  own  official  documents,  that  it 
only  doing  now  what  it  would  have  done  then."  In  La 
renege  v,  Richmond,  the  same  Chancellor  ordered  that  a  dec 
be  drawn  up  conformably  to  the  minutes  of  the  registn 
book,  although  twenty-three  years  had  elapsed  between 
time  of  pronouncing  the  decree  and  the  time  of  making 
motion.  The  decree  had  been  drawn  up  when  it  was  p 
nounced,  but  it  was  not  entered,  and  there  had  been  no  p 
ceedings  under  it.  In  this  court,  in  1873,  in  the  case 
Dorshehnei'  v.  Rorback,  9  C.  E,  Greeii  33,  a  decree  made 
Chancellor  Zabriskie  was  amended  by  the  present  Chancel 
from,  and  made  to  conform  to  the  opinion  on  file,  by  the  ad 
tion  of  a  clause  necessary  to  effectuate  the  remedy  of  the  cc 
plainant  under  it,  and  which  had  been  inadvertently  omit 
in  dniwing  it.  In  the  case  before  me  there  was,  as  abrei 
appears,  an  opinion  on  file.  No  objection  is  made  to 
decree  under  consideration  on  the  ground  of  non-conforn 
to  the  opinion.  Indeed  there  would  seem  to  be  no  room 
objection  or  criticism  on  that  score,  for  it  was  drawn  by 
then  counsel  of  the  defendants,  under  circumstances  wl 
were  such  as  to  secure  conformity,  and  it  was  signed  as  dn 
by  him.  The  Chancellor  by  whom  it  was  pronounced,  dicti 
its  terms.  The  counsel  of  the  complainant  was  satisfied  v 
it.  There  was,  under  the  cin^umstances,  no  need  of  notia 
presenting  it  for  signature.  It  must  be  held  to  have  1 
regularly  entered,  excrept  that  there  should  have  becD 
order  directing  that  it  be  filed  nunc  pro  tunc,  Burnhan 
DaUing,  ubi  supra.  Such  an  order  will  now  be 'made,  ) 
pro  tunc. 
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Henwood  vs.  Jarvis  and  Schafer. 

1.  When  an  injunction  has  been  granted  npon  a  bill  filed  merely  for 
diecorery  in  aid  of  a  defence  at  law,  it  will  be  dis«8olved  as  noon  as  the 
loswer  is  perfected.  But  the  rule  does  not  apply  to  a  case  where  the  bill 
is  filed  for  relief,  and  discovery  incidental  to  the  granting  thereof. 

2.  Though  this  court  will  respect  the  intention  of  the  legislature  in  pro- 
Tiding  for  the  institution  of  summary  proceedings  for  the  trial  of  rights, 
iitdinall  proper  cases  leave  parties  to  their  remedy  at  law,  yet  it  will 
not,  in  a  proper  case,  refuse  equitable  relief  because  the  legislature  has,  in 
ittwiMlom,  made  these  proceedings  summary. 

3.  Eqnity  will  not  refuse  to  interpose  when  the  remedy  is  more  complete 
^perfect  in  equity  than  at  law. 

4.  To  re5»train  the  assertion  of  doubtful  rights  in  a  manner  productive 
ofirreparable  damage,  and  to  prevent  injury  to  a  person  from  the  doubtful 
tide  of  others,  are  among  the  legitimate  functions  of  a  court  of  equity. 

5.  Where,  upon  a  bill  to  restrain  proceedings  at  law,  the  question  is  one 
^^  fnad,  and  the  interests  involved  are  of  great  magnitude,  and  the 
inavendo  not  satisfy  the  mind  of  the  court  that  injustice  would  not  be 
done  the  complainant  if  he  were  not  permitted  to  pursue  his  application 
^relief  here,  this  court  will  not  remit  him  to  a  court  of  law  when  the 
HDotioQ  can  be  better  examined  in  e(|uity,^  especially  when  the  proceeding 
fflthe  law  court  is  of  a  summary  character,  and  the  injury  which  may  be 
dieted  upon  him  if  fraud  be  permitted  to  prevail,  will  be  irreparable. 

6.  Whether  the  defendant  has  been  prejudiced  by  delay  in  commencing 
"Jii  against  him,  enters  into  the  question  whether  the  complainant  has,  by 
l»i« delay,  forfeited  his  claim  to  the  consideration  of  equity. 

*•  Where  the  complainant  has  a  distinct  ground  of  equitable  relief, 
''idefrom  his  defence  at  law,  he  will  not  be  obliged  to  abandon  his  legal 
defence  by  confessing  judgment  before  equity  will  enjoin  the  suit  at  law. 

8.  The  whole  matter  of  terms  on  granting  or  continuing  an  injunction, 
A  in  the  discretion  of  the  court. 


Bill  for  relief.  On  motion  to  dissolve  injunction  rontrain- 
iflg  the  defendant  Schafer  from  prosecuting  a  suit  at  law  for 
possession  of  premises  demised  by  Jarvis  to  Henwoixl.  On 
bill  and  answers. 
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Mr,  B,  GUchriM,  for  motion. 

J/r.  •/.  F,  McGec  and  3Ir,  L,  Ahbett,  contra, 

ThK  ChAX('KLLOR. 

In  1869,  Jarvis  lea-^eil  to  Henwood,  for  a  term  of  five 
years  from  the  1st  of  Jannary,  1870,  with  privilege  of 
renewal  for  five  years  more,  certain  extensive  and  valuable 
buildings  and  premises  in  Jersey  City,  then  owned  by  the 
former,  to  be  ased  for  the  storage  and  inspection  of  tobacco, 
or  for  general  storage  purposes  only.  The  lease  contained  a 
provision  that  the  lessor  might  terminate  it  upon  a  sale  of  the 
premises,  on  giving  six  months'  previous  notice  in  writing, 
to  the  lessee,  his  reprt»sentatives  or  assigns,  who  had  the  right 
to  terminate  or  surrender  it  on  like  notice.  In  1874,  the 
lease,  which  had  been  in  some  respects  modified,  was,  in 
acxx)rdance  with  its  provisions  in  that  iK^half,  renewed  for  five 
years  from  the  1st  of  January,  1875.  On  the  5th  of  Novem- 
ber, 1875,  Jarvis  entered  into  a  contract,  in  writing,  with  the 
defendant  Schafer,  for  the  sale  of  the  premises  to  the  latter, 
the  deed  to  be  delivere<l  on  the  10th  of  that  month,  for  the 
consideration  of  $225,000,  of  which  $25,000  were  to  be  paid 
on  the  delivery  of  the  deed,  and  the  rest  secured  only  bv 
mortg«ige  on  the  premises,  (without  personal  liability  on  the 
part  of  Schafer  for  the  mortgage  debt,  or  any  part  thereof,) 
payal)le  with  intere«^t  at  five  per  cent,  per  annum,  in  ten  years 
from  date,  with  an  option  to  Schafer  or  his  heirs  or  assigns 
to  pay  the  principal  before  the  end  of  that  period,  on  notiw. 
On  the  10th  of  XovemlxT,  the  deed  and  mortgage  were  de- 
livered, and  on  the  next  day  both  were  duly  recorded  in  the 
regist<T\s  office  of  Hudson  county.  On  the  5th  of  November, 
the  day  on  which  the  contract  for  sale  was  made,  Jan^is 
server  upon  Henwood  a  notice  in  writing,  that  he  had  made 
a  sale  of  the  premises,  which  was  to  he  consummated  as  soon 
as  the  deed  of  conveyance  for  the  property  could  be  prej>ared 
and  executed,  and  that  the  lease  would  be  determined  at  the 
expiration  of  six  months  after  the  delivery  of  the  notice  to 
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-Hen wood,  who  would  thereupon  be  required  tx)  surrender  the 
premises  to  Schafer,  the  purchaser  and  owner.     At  the  foot 
^^   the  notice  was  one  signetl   by  Schafer,  requiring  Hen  wood 
to  deliver  up  to  him  possession  at  the  end  of  six  months  from 
t"<^  time  of  the  delivery  of  the  notice.     On  the  6th  of  May, 
-■^"'O,  Hen  wood  still  retaining  possession,  S(?hafer  made  a 
cletaa.nd  on  him,  in  writing,  for  possession,  with  a  notification 
tliat  he  would,  if  possession  were  not  given,  hold  him   liable 
tor  double  the!  yearly  value  of  the  property,  and  that  as  soon 
^^  he  might  be  able  to  do  so,  he  would  bring  an  action  of 
^J^'tinent,  and   also   would,    if  entitled   thereto,    hold    him 
^^*^ponsible  for  all  damages  consequent  upon  his  refusal  to 
surf^uder  [tbssession.     On  the  11th  of  the  same  month  he 
^^^Ved  on  him  another  demand  and  notice  of  like  character 
^*^d  purjK)rt.     Hcnw^OiKl  still  holding  possession,  Schafer,  on 
yhe    22d  of  May,  instituted  a  suit  for  possession,  before  a 
jvistice  of  the  peace  in  Jersey  City.     The  suit  was,  in  a  few 
^Uvs  after  it  was  begun,  carried,  by  the  plaintiif  therein,  to 
t^hii  Circuit  Court  of  Hudson  county,  under  the  provisions  of 
^*^e  twentieth  section  of  the  act  "  concerning  landlords  and 
^^nants."     Revmon  430.     The  bill  attacks  the  sale  alleged  to 
^ve  been  made  by  Jarvis  to  S<'hafer,  denies  it^  bona  fides,  and 
^•laims  that  it  was  merely  a  contrivancje  fniudulently  designed 
l)y  the  defendants  to  deprive  the  complainant  of  his  term, 
«nd  oust  him  from  the  premises.     It  prays  an  answer  not 
under  oath,  an  injunction  against  the  suit  at  law,  and  any 
other  act,  action  or  proceeding  to  obtain  possession,  and  that 
the  deed  may  be  declared  void  as  against  the  complainant's 
lease  and  term  thereunder.     The  bill  sets  up  a  claim  under 
ail  agreement   made   between   the   complainant   and  Jarvis 
before  the  renewal,  by  which  the  former,  in  case  of  the  termi- 
nation of  the  lease  during  the  term,  by  notic^e  on  a  sale  of 
the  premises,  was  to  be  entitled  to  ?oO,0()0  of  the  purchase 
money,  if  the  property  should  be  sold  for  $G00,0(.)0  or  more, 
and   to   a   projiortionate  sum    if  the   sale  should  be  for  a 
smaller  price  than  $600,000.     Jarvis  insists  that  the  claim  is 
groundless^  and  that  the  agreement  expired  with  the  original 
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term,  and  wa*^  not  c^ontinued  by  the  renewal.  Inasmuch  as 
the  bill  assails  the  sale  and  eonvevance  to  Schafer  as  fraud u- 
lent,  and  alleges  that  the  property  has  not,  in  fact,  l^een  sold 
to  him,  and  phiys  relief  accordingly,  and  seeks  no  relief 
under  or  in  pursuance  of  the  agreement  just  referred  to,  or 
baseil  in  any  way  upon  it,  the  claim  will  be  left  wholly  out 
of  (consideration. 

The  bill  is  file<l  for  relief  against  the  sale,  and  for  discover}^ 
as  incidental  thereto.  It  attacks  that  transaction  as  a  fraudulent 
contrivance,  designed  merely  as  a  means  of  unjustly  depriving 
the  complainant  of  his  term,  and  of  inflicting  irreparable  injury 
uj>on  him  to  a  very  great  extent.  Denying  the  bona  fdea  of 
the  defendants,  it  asks  that  they  may  be  requireif  to  answer, 
(though  not  under  oath,)  and  that  they  may  be  enjoined  from 
taking  any  steps  towards  ousting  the  complainant  from  the 
premises.  The  defendants  having  answered  the  bill,  their 
counsel  insists  that  the  injunction  should  be  dissolved  as  of 
course,  on  the  ground  that  they  have  made  discovery.  It  is 
true,  that  when  an  injunction  has  been  granted  upon  a  bill 
filed  merely  for  discovery,  in  aid  of  a  defence  at  law,  it  will 
be  dissolved  as  soon  as  the  answer  is  perfected.  King  \\ 
Clark,  3  Paige  76  ;  amfton  v.  jRrady,  3  Ilalst.  Ch.  79.  In 
such  case,  the  only  object  of  the  bill  is  to  obtain  the  defend- 
ant's answer,  to  be  used  on  the  trial  at  law,  and  there  can  be 
no  ground  for  restraining  the  defendant  from  proceeding  at 
law  after  the  discovery  has  l)een  obtained.  The  bill  in  this 
*case,  however,  is  not  such  a  bill.  The  rule,  therefore,  does 
not  apply,  and  this  motion  is  to  be  determined  by  the  rules 
applicable  to  cases  where  the  bill  is  filed  for  relief,  and  dis- 
covery incidental  to  the  granting  thereof.  The  question, 
therefore,  is,  whether  the  equity  of  the  bill  has  been  answered. 

The  defendants  have  answered  on  oath,  and,  of  course,  on  this 
motion,  are  entitled  to  the  benefit  of  their  oaths.  The  facts 
relied  upon  in  the  bill  as  the  ground  for  impeaching  the 
alleged  sale  from  Jarvis  to  Schafer  are,  with  perhaps  two 
exceptions,  admitted  in  the  answers.  The  exceptions  are,  the 
conversation  which  the  complainant  says  took  place  between 
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\iim  and  Schafer  on  the  30th  of  November,  1875,  on  the  pay- 
ment by  him  of  the  rent,  and  the  conversation  between  him 
and  Jarvis  previously  thereto,  in  which   he  says  the  hitter 
directed  him  to  pay  the  rent  to  Schafer.     The  facts  which  are 
not  denied  are,  that  Jarvis  is  a  man  in  easy  pecuniary  circum- 
stances ;  that  in  the  suit  between  him  and  the  complainant  in 
this  court  in  the  beginning  of  the  year  1875,  (Jarvis  v.  Hen- 
icood,  10  C.  E,  Green  460,)  he  swore  that  the  premises  were 
worth  at   least  $300,000 ;   that  S<»hafer,  at  the  time  of  the 
alleged  sale,  was  one  of  the  firm  of  bankers  with  whom  Jarvis 
then  did  his  banking  business  ;  that  the  price  at  which  Jarvis 
claims  to  have  sold  the  property  is  $225,000,  $200,000  of 
which  were  secured  only  by  a  mortgage  on  the  property,  with- 
out any  personal  liability  or  security  whatever,  payable  in  ten 
years,  (though  Schafer  has  the  option  to-pay  sooner  on  giving 
notice,)  with  interest  at  five  per  cent.  i>er  annum,  and  that 
Schafer  resides  in  New  York  and  is  a  banker  there.     Jarvis^ 
in  his  answer,  gives  as  his  reason  for  selling  the  property  his 
desire  to  get  the  cash,  $25,000,  which,  he  says,  he  received  on 
account  of  the  purchase,  and  the  mortgage  money,  $200,000, 
when  it  should  be  payable  ;  and  he  adds  that  he  "  was  willing 
and  desirous  of  selling  to  any  one  by  reason  of  the  trouble 
and  annoyance  to  which  he  was  subjected  by  the  complainant.'^ 
He  denies  that  the  sale  was  made  with  the  purpose  of  depriv- 
ing the  complainant  of  his  term  or  of  harassing  him  or  doing 
Mm  any  injury.     He  says  that  $225,000  was  as  high  a  price 
as  he  could  get  for  the  property,  and  that  he  considers  the 
^e  a  good  and  fair  one,  for  a  fair  and  adequate  price,  and 
that  he  accepted  the  mortgage  for  $200,000,  without  personal 
liability  for  the  debt,  and  accepted  five  per  cent,  as  the  rate  of 
interest,  because  he  could  do  no  better,  Schafer  refusing  to 
agree  to  a  higher  rate  of  interest  or  to  become  personally 
liable  for  the  $200,000,  or  any  part  of  it.     Schafer  gives  as 
bis  reason  for  refusing  to  become  personally  liable  for  the 
mortgage  money,  that  he  "  never  will,  if  he  can  help  it,  incur 
a  personal  obligation  to  pay  money,  for  real  estate  especially, 
the  extent  of  the  depreciation  of  which  no  one  can  foresee  ;  '* 
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and  he  siiys  the  reas(in  why  the  mterest  \vas  fixed  at  five  per 
cent,  was,  l>ecause  he  would  not  pay  any  more.  Notwith- 
standing the  denial  of  fraud  and  of  all  initontion  to  deprive 
the  complainant  of  his  terra,  it  appears  that  on  the  very  day 
of  the  alleged  sale,  and  five  days  before  the  deed  was  to  be 
delivered,  noticre  to  quit  was  given  to  the  complainant.  The 
disjK)sition  of  Jarvis  towards  the  latter  is  shown  in  his  answer. 
He  says  he  was,  in  view  of  the  trouble  and  amioyanoe  he  had 
been  subjecti^d  to  by  the  complainant,  *'  willing  and  desirous 
•of  selling  the  property  to  any  one."  What  the  trouble  and 
annoyance  were,  does  not  api)ear,  except  as  he  refers,  in  that 
connec^tion,  to  the  suit  in  this  court  above  mentioned.  It  does 
appear  that  the  rent  was  promptly  paid.  That  Jar\^is  was 
dissatisfied  with  Henwooil  as  his  tenant,  is  abundantly  evident. 
Between  the  time  of  the  suit  above  referred  to,  and  the  date 
of  the  contract  of  sale,  was  a  period  of  less  than  a  year.  At 
the  former  date,  Jarvis  valued  the  proi>erty  at  $300,000  at 
least.  At  the  latter,  according  to  his  statement,  he  was  quite 
willing  to  take  $225,000  for  it,  and  that  too,  on  terms  extra- 
ordinary in  their  liberality  ;  and  noticeably  so,  when  it  is  con- 
sidered that  he  received  only  about  ten  per  cent,  of  the 
puix»hase  money  in  atsh,  with  a  mortgage,  at  a  rate  of  interest 
unusually  low,  for  the  rest,  without  personal  security  or 
responsibility  of  any  kind,  and  not  becoming  due  before  the 
end  of  ten  years.  It  does  not  appear  that  he  ever  attempted 
or  offered  to  sell  the  property  to  any  one  but  Schafer,  or  in 
any  way  sought  to  get  a  higher  price  than  $225,000  for  it. 
He  was  under  no  obligation,  indeed,  to  sell  the  proj)ert}'  to 
Henwood,  nor  to  offer  it  to  him,  but  it  was  probably  worth  more 
ito  the  latter  than  to  any  one  else,  and  an  offer  to  sell  it  to  him, 
or  an  invitation  for  an  offer  from  him,  would  have  been  an 
imjiortant  fact  in  determining  the  bona  fides  of  the  transaction 
binder  consideration,  and  would  have  l>een  quite  in  accordance 
with  the  conduct  of  business  men  in  such  matters.  Jarvis  was, 
it  is  admitted,  under  no  necessity  to  sell,  and  it  does  not  appear 
that  Schafer  was  desirous  of  buying.  Indeed,  the  terms  of 
the  alleged  sale  indicate  the  very  reverse.     Shafer  was  in  no 
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business  which  would  make  it  desirable  to  him  to  own  the 
property;  indeed^  he  was  unwilling  to  buy  it  even  at  the 
price  of  $225,000,  except  on  the  exceedingly  liberal  terms 
agreed  on  between  him  and  Jarvis.  Without,  so  far  as 
appears,  seeking  for  any  other  purchaser,  Jarvis  entered  into^ 
a  contract  to  sell  the  property  to.  his  banker  (between  whom 
and  hinaself,  it  may  be  assumed  that  the  confidential  relations 
usual  in  such  cases  existed,)  at  a  price  and  on  terms  which 
provoke  the  gravest  suspicion  as  to  the  bona  fides  of  the  trans- 
action. The  rent  paid  by  Henwood,  under  the  renewal,  was 
$18,000  a  year,  out  of  which  Jarvis  had  to  pay  the  taxes  and 
insurance,  amounting,  it  is  said,  to  about  $6000.  His  income 
from  the  proceeds  of  the  sale  he  states  at  $11,750,  which  sum 
is  the  aggr^ate  of  the  interest  at  seven  per  cent,  on  $25,000, 
and  the  interest  at  five  per  cent  on  $200,000.  It  may  bo 
that  1225,000  were  a  full  price  for  the  property,  even  on  the 
liberal  terms  on  which  it  is  said  to  have  been  sold,  and  that 
Jarv^is  did,  indeed,  offer  the  property  to  others ;  or  it  may  be 
that  he  wa»  willing,  in  his  disgust  with  the  property  in  conse- 
quence of  the  result  of  the  suit  in  this  court  above  referred  to,. 
to  be  rid  of  it,  even  at  the  loss  of  $75,000 ;  but  none  of  these 
^bings  satisfactorily  appear.  Schafer  has  not  leased  the 
premises.  The  business  of  the  complainant  conducted  there 
'^  y^ry  extensive.  He  is  an  inspector  of  tobacco,  aad  the 
buildings  are  used  by  him  for  the  storage  of  that  commodity 
pa^'ked  in  hogsheads,  of  which  they  will  hold  about  ten  thou* 
^nd.  The  average  number  kept  there  on  storage  by  the 
^^plainaut  is  seventy-five  hundred ;  the  amount  varying 
a^^cording  to  the  season  of  the  year.  The  tobacco  belongs  to 
numerous  parties,  many  of  whom  he  swears  are  unknown  to 
bim,  (some  residing  out  of  this  country,)  his  certificates  of  the 
f^ipt  of  the  tobacco  passing  from  hand  to  hand  as  evidence 
^f  ownership  among,  dealers..  To  compel  him  to  remove  from 
^be  premises  would  destroy  hi&  business,  and  inflict  on  him 
irreparable  injury,,  while  Schafer  can  be  protected  against  loss 
from  the  continuance  of  the  injunction. 
But  it  is  urged  b^  the  defendants'  counsel  that  the  com*^ 
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plainant  raay  have  adequate  relief  at  law ;  that  the  qu* 
tion  of  the  bona  ficles  of  the  sale  may  be  tried  there.  1 
defence,  indeed,  may  be  made  at  law,  {Muzzy  v.  Alien, 
Dutcher  471,)  but  the  proceeding  at  law  is  of  a  summ^ 
character,  and,  though  this  court  will,  of  course,  resp 
the  intention  of  the  legislature  in  providing  for  the  insti 
tion  of  such  proceedings,  and,  in  all  proper  cases,  les 
parties  to  their  remedy  at  law,  yet  it  will  not,  in  a  pro| 
case,  refuse  equitable  relief,  IxKause  the  legislature  li 
in  its  wisdom,  made  these  pro<*eedings  summary.  I 
Tester  v.  Wilson-y  1  Diter  624 ;  Duigan  v.  Hogan,  1  Bo 
645.  The  very  fact  that  the  proceedings  are  summary,  a 
therefore  may  not  be  as  favorable  to  the  making  of  a  defei 
which  is  within  the  jurisdiction  of  this  court,  may  be  a  su 
cient  reason  for  the  interference  of  this  court.  In  Bean 
PeUhiffiU,  2  Abb.  Pr.  Rep.  {X.  S.)  58,  and  S.  C,  7  Bobetii 
7,  interference  by  injunction  was  refused  to  stay  summr 
proceedings  of  this  character,  but  it  was  on  the  ground  tl 
the  claim  on  which  relief  was  sought  could  be  as  well  a 
effectively  set  up  at  law  as  in  equity.  Equity  will  not  refi 
to  interpose  when  the  remedy  is  more  complete  and  i)erfect 
equity  than  at  law.  Duncombc  v.  Greenacre,  6  Jur.  {X. 
987;  Meux  v.  Smith,  11  Shn.  410.  The  great  purjKise  oj 
court  of  equity,  in  assuming  jurisdiction  to  restrain  proce< 
ings  at  law,  is  to  afford  a  more  plain,  adequate  and  compl 
remedy  for  the  wrong  contemplated  than  the  party  can  In 
at  law.  The  bill  in  this  case  seeks  relief  on  the  ground 
fraud.  It  asks  relief,  not  only  from  the  existing  suit  at  k 
but  from  any  other  step  or  proceeding  on  the  part  of  the  < 
fendants  to  obtain  possession.  To  restrain  the  assertion 
doubtful  rights  in  a  manner  productive  of  irreparable  dama 
and  to  prevent  injury  to  a  person  from  the  doubtful  title 
others,  are  amcmg  the  legitimate  functions  of  a  court  of  equi 
MUf.  PL  5.  Said  liord  Justice  Turner  in  Daires  v.  8ta 
bank,  6  !>.,  M,  &  G.  679,  696,  in  answer  to  an  argum* 
under  similar  circumstances,  that  there  was  a  'defence  at  h 
"  It  is  a  fraud  in  the  eye  of  the  law  in  a  creditor  to  proo 
M  law  against  a  surety  after  Yie  Yvaa  Si^gc^ied  with  the  princi 
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<ie?l>tor  to  enlarge  the  time  for  payment,  and  this  court  relieves 
si^2:ainst  the  fraud.     The  mere  fact  that  a  court  of  law,  if 
<?silled  upon  to  do  so,  might  possibly  exercise  concurrent  juris- 
cliction  in  such  a  case,  cannot  defeat  the  jurisdiction  of  this 
court  to  interfere.     If,  indeed,  the  matters  had  been  pleaded 
at  law,  and  the  court  of  law  had  entertained  the  plea,  and 
adjudicated  upon  it,  the  case  might  have  been  different ;  but 
\i  is  clear  that,  in  this  case,  the  court  of  law  has  not  enter- 
tained the  question,  and  the  bill  was  filed  before  the  trial  of 
the  action."     It  would  not  be  in  accordance  with  the  practice 
of  this  court,  in  such  a  case  as  this,  where  the  question  is  one 
of  fraud,  and  the  interests  involved  are  of  great  magnitude? 
and  the  answers  do  not  satisfy  the  mind  of  the  court  that 
injustice  would  not  be  done  to  the  complainant  if  he  were  not 
permitted  to  pursue  his  application  for  relief  in  this  court,  to 
send  him  away  from  this  tribunal,  where  the  question  can  be 
better  examined  than  in  a  court  of  law,  especially  when  the 
proceeding  in  that  court  is  of  a  summary  character,  and  the 
mjurj'  which  may  be  inflicted  upon  him,  if  fraud  be  permitted 
to  prevail,  will  be  irreparable. 

The  defendants'  counsel,  on  the  argument,  insisted  that  the 
<^roplainant  had  beim  guilty  of  such  laches  as  to  have  for- 
Wted  his  claim  to  the  consideration  of  this  court.  It  is  true, 
that  over  six  montlis  elapsed  from  the  time  when  the  com- 
plainant was  first  apprised  of  the  alleged  sale  and  the  time  of 
*^hng  the  bill,  but  no  objection  is  made  in  the  answers,  or 
either  of  them,  on  that  score.  But  apart  from  that,  it  does 
°ot  appear,  and  it  is  not  alleged  that  the  defendants,  or  either 
oi  them,  have  been  prejudiced  by  his  delay  to  make  applica- 
tion to  this  court  in  the  premises.  He  appears  to  have  regu- 
Wy  paid  his  rent  to  Schafer,  and  always  under  protest 
^inst  the  bona  fides  of  the  alleged  sale,  and  as  soon  as  pro- 
ceedings for  possession  were  commenced  against  him  before  the 
J^oeof  the  peace,  he  applied  to  this  court  for  relief.  The 
objection  cannot  avail  the  defendants. 

The  motion  to  dissolve  will  be  denied,  and  the  modification 
^  the  injunction  permitting  Schafer  to  keep  the  suit  in  the 
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Circuit  CouH:  alive  by  adjournment,  will  be  vacated.  The 
complainant  will  be  required  to  execute  a  bond  with  sufficient 
sureties  to  the  defendant  Schafer,  in  a  penalty  equal  to  double 
rent  of  the  premises  for  two  years,  with  condition  according 
to  the  forty-fifth  rule  of  this  court,  to  pay  to  him  all  such 
damages  and  costs  as  may  l^e  awarded  to  him  either  at  law  or 
in  this  court,  in  case  of  the  dei^ision  of  this  cause  against  the 
complainant.  The  defendants'  counsel  insists  that  it  is  the  rule 
of  this  court,  that  where  one  comes  into  equity  for  relief 
against  proceedings  at  law,  and  seeks  on  equitable  grounds  to 
enjoin  such  proceedings,  the  relief  will  be  granted  only  on 
condition  of  his  first  confessing  judgment  at  law,  and  that, 
therefore,  if  the  injunction  \ye  continued,  it  should  be  on  terms 
that  the  complainant  consent  that  judgment  be  entered  against 
him  in  the  proceedings  for  possession.  Such  terms  are  some- 
times imposed  in  granting  injunctions  to  stay  proceedings  at 
law,  where  the  complainant,  liaving  no  defence  at  law,  applies 
for  relief  on  the  ground  of  equity  alone.  In  such  cases  they 
are  imposed  in  order  that  the  plaintiif  in  the  action  at  law 
may  not  l>e  delayed  in  obtaining  judgment,  inasmuch  as  the 
defendant  has  no  defence  at  law.  Turner  v.  B.  Miss.  Imon, 
5  McLean  349,  350.  But  see  Ixiwrenc^  v.  Bowman,  1  3/c- 
AIL  419.  The  rule  in  England  is  thus  laid  down  by  Kerr: 
"  The  terms  on  which  an  injunction  Ls  granted  are  in  each  case 
a  question  for  the  discretion  of  the  court,  but  the  general 
principle  ui)on  which  the  court  j)rocet»ds  is,  to  put  the  party 
applying  uj)on  such  terms  as  will  enable  the  court  to  do  jastice 
to  the  party  restrained,  in  the  event  of  liis  failing  to  make  out 
his  case  at  the  hearing."  Kerr  on  Inj.  18.  But  it  is  difficult 
to  discover  a  good  reason  for  com i)el ling  a  jwirty,  as  terms  on 
which  alone  the  protection  of  ecjuity  will  he  afforded  him,  to 
abandon  what  he  may  be  adviseil  is  a  good  defence  at  law.  In 
Barnard  v.  Wallis,  Oraig  &  PhilL  85,  cited  on  the  argument, 
jMirties  in  passession  of  an  easement,  filed  a  bill  to  restrain  the 
owner  of  the  land  from  proceeding  with  an  action  of  trespass, 
alleging  three  grounds  of  defence  to  the  action,  two  of  which 
were  l^al  and  the  other  equitable.   The  Court  of  Chanoery  dicU. 
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not  require  the  com])lainant  to  confess  judgment,  but  allowed 
the  action  to  proceed  to  judgment,  inasmuch  as,  if  the  legal 
grounds  of  defence  should  be  sustained,  the  interposition  of  the 
Court  of  Chancery  would  be  unnecessary,  and  if  they  should 
not  be  sustained,  and  it  should  therefore  become  necessary  to 
entertain  the  equitable  question,  it  would  know  what  amount  of 
<laniages  a  jury  had  assessed  as  a  compensation  for  the  easement, 
and  be  able  to  secure  that  amount  until  the  hearing  of  the 
<ause.  Firmstone  v.  I)e  Camp,  2  C.  E.  Green  317,  also  cited 
in  this  connection,  is  not  in  point.  The  injunction  there  was 
modified,  indeed,  so  as  to  permit  the  defendant  to  proceed  with 
bis  suit  at  law,  if  he  should  deem  such  course  advisable,  but  it 
was  on  the  final  hearing,  and  it  restniined  him  from  setting  up, 
at  the  trial,  any  other  meaning  of  the  contract  in  question 
than  the  one  indicated  in  the  opinion.  It  was  the  final  dispo- 
sition of  the  cause.  MeUek  v.  Drahej  6  Paige  470,  also  cited 
^n  the  argument,  was  expressly  decided  under  the  thirty-third 
nile  of  the  then  Court  of  Chancer\'  of  New  York,  which 

ml  / 

^vas  as  follows :     "  When  an  injunction  bill  is  filed  to  stay 
proceedings  in  a  suit  at   law,  the  complainant  shall  state,  in 
^^  bill,  the  situation  of  su(»h  suit,  and  whether  an  issue  is 
j'uned  or  a  venlict  or   judgment  obtained  therein.     If  no 
'^Ue  has  been  joineil  or  judgment  obtained  in    the  suit  at 
^w,  and  the  bill  is  not  a  mere  bill  of  discovery,  or  to  aid  the 
^rfence  in  the  suit  at  law,  the  Yice-Chancollor  or  master  on 
^^'hose  certificate  the  injunction  is  granted,  shall  direct  a  pro- 
^'*«ion  to  be  inserted  in  the  injunction,  that  tlie  defendant  be 
^^  liberty  to  proceed  to  judgment  at  law  without  prejudice  to 
^hc  e<juitable  rights  of  the  complainant,  notwitlistanding  the 
^'yunction.    But  the  complainant  in  such  cases  may,  on  appli- 
cation to  the  court  and  sufficient  cause  shown,   obtain  an 
^*>5olute  injunction  to  stay  all  proceedings  in  the  suit  at  law, 
^^  Jill  proceedings  after  issue  joined,  in  the  discretion  of  the 
.    ^J*t"     In  that  case,  an  injunction  to  restrain  all  procced- 
^**&J  at  law  was  sustained.     The  Chancellor  said :     "  In  this 
^^^^  I  think,  from  the  fiat  of  the  Vice-Chancellor  endorsed 
*^  the  bill,  that  he  considered  himself  as  acting  in  the  char- 
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jicter  of  judge  having  jurisdiction  of  the  cause,  and  wit 
power  to  exercise  his  discretion  as  to  the  extent  of  the  injunt 
tion,  and  not  as  acting  in  the  character  of  an  injunctic 
master  merely.  He  recites  the  fact  that  it  appears  to  hi 
that  a  discovery  is  necessary  to  aid  the  defence  in  the  suit 
law,  and  then  concludes  with  a  fiat  for  an  injunction 
restrain  all  proceedings  in  the  suit  at  law.  And  as  he  I^ 
jurisdiction  and  authority  to  make  such  an  order  in  the  press 
case,  according  to  the  course  and  practice  of  the  court,  it  ir 
the  duty  of  the  clerk  to  enter  the  order  and  issue  the  injur 
tion  accordingly.  The  injunction  was  therefore  regular,  v^ 
the  order  appealed  from  was  correct,  and  must  be  affinoi 
with  costs."  That  case,  therefore,  does  not  sustain  the  p«z 
tion  of  the  defendants'  counsel.  The  forty-fifth  rule  of  "t: 
court  recognizes  the  practice  of  staying  proceedings  at  law- 
ejectment,  at  the  discretion  of  the  Chancellor.  It  provid 
for  the  imposition  of  no  terms  except  the  giving  of  a  bon 
in  case  issue  shall  have  been  joined  in  the  suit  at  law.  Whei 
the  complainant  has  a  distinct  ground  of  equitable  reliei 
aside  from  hLs  defence  at  law,  he  will  not  be  obliged  t 
abandon  his  legal  defence  by  confessing  judgment  befor 
equity  will  enjoin  the  suit  at  law.  Wancick  v.  Xotrellj 
Rob.  ( Va.)  308  ;  High  on  InjunctionSj  §  52  ;  Gaines  v.  Nic) 
olson,  9  How.  356 ;  Pyke  v.  Northtrood,  1  Beav.  152 ;  Lai 
rence  v.  Bowman,  ubi  supra.  The  practice  in  this  court  is  i 
accordance  with  this  view  of  the  subject.  Trenton  Banki^ 
Co.  V.  McKelway,  4  HaJst.  Ch.  84 ;  Moiiris  Canaly  <tc., 
Dennis,  1  Beas.  249 ;  Qiimhn  and  Ainboy  R.  R.  Co. 
Stewart,  3  C.  E.  Green  489. 

The  whole  matter  of  terms  on  granting  or  continuing  r 
injunction,  is  in  the  dlsc^retion  of  the  court. 
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Barnes  aiid  others  vs.  Taylor  and  others. 

1.  A  stale  claim  by  the  children  of  deceafted  executors  against  a  Rur- 
Tiving  executor,  sought  to  be  enforced  more  than  twenty  years  after  the 
occorrenoe  of  the  transactions  out  of  which  his  alleged  liability  arose,  and 
not  till  after  the  death  of  the  executor,  who  was  the  only  witness  who, 
besides  the  defendants,  could  speak  of  the  transactions  which  are  called  in 
question,  is  not  favored  in  a  coun  of  equity. 

2.  Upon  such  a  claim  there  should  be  an  offer  to  account  for  ro  much  of 
the  estate  as  came  into  the  hands  of  the  deceased  executors. 

3.  Evidence  of  parol  admissions  by  defendant  that  he  had  purchased 
certain  lands  for  the  benefit  of  the  complainants,  is  insufficient,  under  the 
statute  of  frauds,  to  create  a  trust  as  to  such  lands,  in  their  favor,  without 
proof  of  an  agreen^ent  made  before  the  sale. 

4.  A  trust  e  maiijicio,  and  therefore  constructive,  is  barred  by  the  statute 
of  limitations. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

J/r.  aS.  D.  DUlaye,  for  complainants. 

3/r.  J,  S.  Aitkin  and  Mr.  B.  Gumnurey  for  defendants. 

The  Chanx'ellor. 

The  bill  is  filed  bv  the  children  of  William  S.  Barnes, 
deceased,  and  the  widow  and  children  of  John  R.  S.  Barnes, 
deceased,  against  Dr.  John  Ij.  Taylor  and  his  wife,  and  against 
Dr.  Taylor  as  executor  of  Isaac  Barnes,  deceased,  who  was  the 
father  of  William  S.  Barnes  and  John  K.  S.  Barnes  and  of 
Mp8.  Taylor.  The  controversy  between  the  parties  is  in 
^ference  to  the  estate  of  Isaac  Barnes,  the  testator  above 
Mentioned.  By  his  will,  he  gave  all  his  estate,  real  and  per- 
*>Dal,  to  his  three  children,  John  R.  S.  Barnes,  William  S. 
Sanies  and  Mrs.  Taylor,  subject  to  a  provision  for  his  wife, 
^ntained  in  a  power  to  his  executors,  (his  two  sons  and  Dr. 
Taylor,)  to  sell  any  part  or  the  whole  of  his  estate,  as  they 
^t  deem  expedient,  with  direction  to  invest  the  proceeds 
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of  sale,  afUT  paying  the  legal  demands  against  the  property ; 
his  wife  to  receive  the  interest  of  the  investment  for  life. 
The  testiitor  died  in  1848 ;  his  widow  in  1851 ;  William  S. 
Barnes  in  April,  1873,  and  John  R.  S.  liarnes  in  May,  1874. 
The  bill  was  tiled  on  the  29th  of  June  in  the  last-mentioned 
year.     The  testator  was  the  owner,  at  his  death,  of  certjiin 
hou^«c»hold  furniture  and  a  stock  of  merchandise  in  his  store 
in  Trenton,  and  he  died  seizeil  of  certain  real  estate  in  that 
city.     Part  of  the  latter  was  encumbered  by  a  mortgage  given 
to  Isjuic  Ikown  I^arker,  and  another  part  by  a  mortgage  given 
to  James  J.  Duncan.     Under  foreclosure  of  those  mortgages, 
the  land  thereby  mortgagtKl  was  sold  to  Dr.  Taylor  by  the 
sheriff,  in  1852.     The  rest  of  the  testator's  land  consistini  of  a 
lot  sold  by  his  exei'utors  to  Joseph  C.  Potts,  in  1848,  for 
$6250,  aiul  a  lot  sold  by  his  devisees  in  1850,  to  William  B. 
Brittain,  for  $1212.50.     The  bill  alleges  that  Dr.  Taylor  was 
acting  executor ;  that  no  inventory  or  account  of  the  personal 
estiite  wa.s  ever  filed  ;  that  he  received  all  the  rents  of  the  real 
estjite,  and  is  chargeable  with  the  pric«  of  the  land  sold  to 
PottvS  and  Brittain,  which,  or  so  much  thereof  as  might  have 
l>een  necessary  for  the  purpose,  after  application  of  the  i>er- 
sonal  estate  and  rents  received  by  him,  the  complainants  insist 
he  ought  to  have  applied  to  the  satisfaction  of  the  Parker  and 
Dunum  mortgages.     The  bill  charges  that  instead  of  so  doing, 
he  caused  the   pro[>erty    mortgaged    to  Parker  and  Duncan 
respectively,  to  be  sold  under  forec^losure,  and  purchased  it  at 
the  sheriff's  sale,  and  that  he  purchased  the  property  mort- 
gaged to  the  former,  on  an  agrt»ement  made  by  him  with  Wil- 
liam S.  Barnes  and  John  R.  S.  Barnes,  l)efore  the  sale.     The 
statement  of  the  bill  on  the  subject  of  the  agreement  is,  that 
it  wjis  understood  and  agreed  by  and  between  him  and  William 
and  John,  that  as  they  w^re  not  in  a  condition  to  enable  them 
to  raise  money  to  pay  off  their  respective  proportions  of  the 
money  due  on  the  decree  of  foreclosure,  the  mortgaged  prem- 
ises should  l>e  sold,  and  that  he  should  become  the  purchaser 
at  the  sale,  provid(»d  they  were  sold  at  about  the  sum    for 
which  they  stood  charged  by  the  decree;  but  that  such  pur- 


MAY  TERM,  1876.  261 


Barnes  r.  Taylor. 


chase  was  to  be  upon  the  express  understanding  and  agreement 
between  him  and  them,  that  he  should  take  and  hold  the  title, 
first  as  security  for  the  sum  he  might  be  required  to  bid  and 
pay  therefor  on  the  sale,  and  next  for  the  joint  use  of  his  wife 
(who  was  their  sister,)  and  them,  according  to  the  devise  in 
the  will  of  their  father.  The  bill  states  that  he  purchased  the 
property  at  the  sheriff's  sale,  and  paid  for  it  $11,000.  The 
decree  was  for  $6133.36,  besides  interest.  It  further  states 
that  he  purchased  the  property  mortgaged  to  Duncan  on  the 
same  agreement,  understanding  and  trust.  The  decree  in  that 
case  was  for  $1016.28,  besides  interest,  and  the  property  was 
sold  to  him  for  $1655.  The  bill  alleges  that  at  these  sales, 
he  prevented  bidding  against  him  by  requesting  different  per- 
wns  who  were  in  attendance,  not  to  bid  against  him,  as  he 
^  as  he  allied,  bidding  on  the  property  to  buy  it  for  the 
devisees.  It  states  that  he  permitted  William  S.  Barnes  to 
occupy  part  of  the  property  purchased  at  the  sale  under  the 
Parker  foreclosure,  during  his  life,  and  his  children  after  his 
<leath,  and  that  John  R.  S.  Barnes,  also,  after  the  sheriff's 
sales,  occupied,  without  paying  rent,  other  parts  of  the  prop- 
erty, and  that  such  occupation,  on  the  part  of  William  and 
John,  was  under  an  agreement  between  him  and  them  that  it 
^^  to  be  accounted  for  in  the  settlement  thereafter  to  be 
•^e  under  the  trust.  The  bill  prays  an  account,  and  that 
Dr.  Taylor  and  his  wife  may  be  comjKilled  to  convey  to  the 
complainants  their  shares  in  the  property,  or  that  the  prop- 
erty may  be  sold  and  the  complainants  may  be  paid  their 
just  shares. 

The  claim  in  this  case  is  one  which,  for  obvious  reasons, 
cannot  be  favored  in  a  court  of  equity.  It  is  a  stale  claim, 
^e  under  circumstances  which  cjuinot  fail  to  weigh  heavily 
against  it.  It  is  an  effort  to  hold  to  the  strictest  possible 
accountability  one  of  the  three  executors,  after  a  period  of 
over  twenty  years  has  elapsed  since  the  occurrence  of  the 
Reactions  from  which  his  supposed  liability  is  claimeil  to 
have  arisen ;  and  not  only  so,  but  the  [>ersons  who  make  the 
chum  are  the  children  of  one,  and  the  widow  and  children  of 
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the  other  of  his  co-executors.     The  filing  of  the  bill  has  be 
deferred  until  both  of  these  co-executors  are  dead.     Willia 
8.  Barnes  di(»d  in  187;5,  and  John  R.  S.  Barnes  died  in  Ma 
1874.     The  bill  wjis  not  filed   until  June  of  the  year  h 
mentioned.      Hy  the  dejith   of   John,  the   defendants  wc 
deprived  of  the  only  witness  who,  besides  Dr.  Taylor,  ecu 
speak  of  the  transa<'tions  which  are  called  in  question. 
ap[)ears  that  the  [Kjrsonal  estate  of  the  testator  consLst-ed 
his  st<K'k  in  tnulc  and  household  furniture.    The  former  we 
into  the  hands  of  William   and  John,  who  had  the  enti 
benefit  of  it,  and  they,  or  one  of  them,  also  had  the  benefit 
the  latter,  except  such  insignifiwmt  part  thereof  as  was  tak 
by  their  mother  for  her  own  use.    These  complainants,  elaii 
ing  under  William  and  John,  who  never  accounted  at  all  i 
the  pro|)orty  which  <^me  to  their  hands,  are  in  no  situation 
demand  an  acc*ount  from  Dr.  Taylor  of  the  personal  estal 
It  does  not  a[)|)car  that  he  had  any  part  of  it,  except  it  mj 
have  l)een  the  bed  and  bureau  brought  to  his  house,  for  h 
own  use  there,  by  the  testator^s  widow.     No  offer  is  made 
the  bill  by  the  complainants,  to  account  for  that  i>art  of  t 
|)er8onal  property  retxjiveil  by  William  and  John.     Ashley 
AUden,  10  E.  L.  &  Eq.  814.     It  appears  that  there  was 
jKjrsonal  estate  applicable  to  the  pjiyment  of  the  mortga 
debts,  lx»cjmse  it  was  taken  into  possession  and  consumed 
William  and  John.     It  appears,  also,  that  the  same  perso 
revived  all    the   consideration,  $()2o(),   of  the  sale   by  t 
exe(!ut^)rs  t4)  Potts,  and,  for  aught  that  appears,  they  receive 
also,  all  the  (consideration,  ^1212.50,  of  the  sale  to  Britta 
But,  however  that  may  l)e,  this  latter  sale  was  not  made 
the  executors,  but  by  the  devisees.     It  is  in  evidence,  al 
that  William  and  John   reoeivc*d  the   rents  of  all   the   n 
estiite  sold  under  the  foreclosures  up  to  the  time  of  the  pi 
chase  thereof  by  Dr.  Taylor.     The  mortgages  had  been  giv 
by  the  te^tjitor.     That  at  the  time  of  the  foreclosure  of  t 
mortgages,  there  was  no  j)ersonal  pro|)erty  applicable  to  t 
payment  thereof,  and  no  means  to  prevent  a  sale  of  t 
premises  under  forwlosure,  is  abundantly  manifest  from  t 
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^t:atement6  of  the  bill  itself.     It  alleges  that  the  reason  for 
'lie  making  of  the  agreement  which  it  sets  up,  by  which  Dr. 
Taylor  was  to  purchase  the  mortgaged  premises  in  trust  for 
■himself,  to  re-imburse  him  for  the  purchase  money  he  would 
:iave  to  pay,  and  interest,  and  in  the  next  place  for  the 
levisees,  was  that  William  and  John  "  were  not  in  a  condi- 
tion to  enable  them  to  raise  the  money  to  pay  oiF  their 
respective  proportions  of  the  mortgages  or  decrees  and  the 
costs  and  expenses  thereof."     At  that  time,  then,  there  were 
no  means  to  pay  oflF  the  mortgages,  whether  personal  prop- 
erty or  rents,  or  proceeds  of  sale  of  real  estate.     If  such  an 
agreement  was  made,  it  distinctly  recognized  the  fact  that  it 
was  necessary,  in  order  to  pay  off  the  mortgages,  for  the 
devisees  to  make  c»ontribution.     At  that  time  the  furniture 
and  stock  in  trade,  which  were  all  the  personal  property,  had 
been  disposed  of,  and  the  land  sold  by  the  executors  had  been 
conveyed  to  Potts,  and  that  sold  by  the  devisees  had  been 
conveyed  to  Brittain.     It  was  not  claimed  that  Dr.  Taylor 
had  received  any  part  of  the  estate  for  which   he  ought  to 
account,  but  the  statement  as  to  the  agreement  coni^edes  the 
to  that  there  were  no  means  of  the  estate  applicable  to  the 
payment  of  the  mortgages.     William  and  John,  by  whom 
the  agreement  is  alleged  to  have  been  made,  were  both  fully 
aware  of  the  situation  of  their  father's  estate.     Their  oppor- 
tunities for  knowledge  were  quite  as  good,  to  say  the  least  of 
%  as  Dr.  Taylor's.      They,  rather  than  he,  had  been  the 
active  executors.     Indeed,  there  is  no  proof  to  sustain  the 
charges  of  the  bill  that  he  was  the  active  executor.     They 
^new  who  had  received  the  benefit  of  the  personal  property. 
They  knew  who  had  had  the  rents  and  who  had  received  the 
*B250for  the  land  sold  to  Potb*,  and  the  $1212.50  for  the 
property  sold  to  Brittain.     Nor  did  they,  or  either  of  them, 
^  any  time,  so  far  as  appears,  make  any  demand  or  claim 
^Pon  Dr.  Taylor  for  any  account  in  respect  of  the  estate, 
*>^t  both  were  recipients  of  jwcuniary  favors  at  hisJiands, 
panted  by  him  as  bounty,  and  recognized  by  one  of  them, 
^  feast,  as  such.      It   is   incredible   that  these  two   men, 
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both  poor  from  the  time  of  these  purchases  at  sherifi 
sale  down  to  the  day  of  tlieir  death,  should  not,  if  tl 
allegations  of  the  bill  are  true  as  to  the  purchase  of  t 
mortgaged  premises,  at  least  have  made  some  applicati* 
to  Dr.  Taylor,  looking  to  the  receipt  by  them  of  their  inten 
in  the  property,  or  some  equivalent  therefor,  or  some  compe 
sation  for  or  in  respect  to  it.  It  is  incredible  tliat,  under  sir 
circumstances,  they  should  both  have  been  the  recipients 
what  he  extended  to  them  Jis  bounty,  without  a  suggestion 
claim  on  their  part  to  any  interest  in  the  property.  The  I 
states  that  he  paid  the  j)rice  at  which  the  property  was  strr 
off  to  hitn,  and  that  he  paid  it  out  of  his  own  money,  al 
The  very  terms  of  the  alleged  trust  were,  according  to  t 
bill,  that  he  should,  in  the  first  pla(«,  re-imburse  himself  o 
of  the  projwrty  for  the  sum  he  might  be  required  to  bid  ai 
pay  therefor.  He  denies  the  existence  of  the  alleged  agre 
ment.  On  this  [)oint,  his  answer  is  resiK)nsive.  It  explicit 
denies  the  statements  of  the  bill,  and  he  is  entitled  to  tl 
benefit  of  it.  Mrs.  Paxson,  indee<l,  testifies  that  she,  wi 
others,  signed  a  pai)er  in  1851  or  1852,  as  nearly,,  she  sa\ 
as  she  can  remember,  in  Dr.  Taylor's  office,  and  she  says  s 
was  "  under  the  impression,  and  was  led  to  believe,  that  it  w 
to  give  him  authority  to  act  for  the  heirs  of  the  propertj-  h 
by  her  grandfather,  William  Smith,  and  the  testator,  Isa 
Barnes."  Dr.  Taylor  testifies  that  there  never  was  any  su 
paper.  The  testimony  of  Mi's.  Paxson  on  this  point  is  n 
sufficiently  positive  or  distinct  to  found  a  trust  upon.  S 
has  probably  mistaken  the  character  of  the  paper  she  was  i 
quested  to  sign.  The  great  length  of  time  which  elaps 
between  the  a(*t  to  whicJi  she  testifies  and  the  time  of  h 
giving  her  testimony  will  account  for  the  indistinctness  of  h 
recollection,  and  for  the  error  into  which  she  has  probal 
fallen  as  to  the  nature  of  the  paper.  The  only  other  eviden 
of  trust  as  to  the  property  sold  under  the  foreclosure  of  t 
Parker  mortgage  is  the  testimony  of  Isaac  Barnes  and  Lev 
H.  Leigh,  two  of  the  complainants,  who  swear  that  in  a  co 
versation  after  the  death  of  William  S.  Barnes,  which  oceurrc 
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as   before  stated,  in  April,  1873,  Dr.  Taylor  said  he  "  bought 
^^^  the  property  for  the  heirs."     This  evidence  of  admission  is 
^Insufficient  under  the  statute  of  frauds,  without  proof  of  an 
^^rreeraent  made  before  the  sale.      Walker  v.  HilPs  ExW,  6  C. 
-ET,  Green  191,  195,  196  ;  S.  C,  7  C.  E.  Green  513,  519,  520 ; 
^ZLJoyd  V.  LffJich,  28  Penn,  419,  423.     As  to  the  property  sold 
vinder  the  Duncan  foreclosure,  the  only  additional  evidence  is 
tliat  of  William  H.  Potts,  who  testifies  that  Dr.  Taylor,  at 
'thie  sheriff's  sale  of  that  propert}%  requested  him  to  stop  bid* 
ding,  giving  as  his  reason,  that  he  did  not  want  the  property 
to  go  out  of  the  family,  and  that  it  was  being  sold  to  perfect 
tiie  title.     He  says  he  stopped  accordingly.     It  may  be  re- 
marked that  there  is  no  attempt  made  to  prove  any  declara- 
tions of  Dr.  Taylor  at  the  sale  of  the  property  sold  under  the 
Parker  foreclosure,  nor  that  there  was  any  eifort  on  his  part, 
on  that  occasion,  to  deter  any  one  from  bidding.     The  answer 
wienies  that  at  any  of  the  sheriff's  sales.  Dr.  Taylor  requested 
^ny  person  attending  to  refrain  from  bidding  for  any  part  of 
rtie  land  exposed  to  sale,  or  that  he  represented  to  any  person, 
m  aoy  way,  that  he  was  bidding  at  the  sale  for  the  benefit  of 
tKe  devisees  of  Isaac  Barnes ;  and  he  expressly  and  explicitly, 
^vhen  examined  as  a  witness,  contr&dicted  Mr.  Potts.     He  is 
entitled  to  the  benefit  of  his  answer.     Mr.  Potts  alone  testifies 
to  the  allied  fact,  and  he  is  not  corroborated  by  any  witness 
^^  any  circumstance.      Besides,  the  trust  which  would  be 
^ised  by  such  action  on  the  part  of  Dr.  Taylor  would  be  e 
'^icfe/Jcto,  and  therefore  a  constructive  trust,  and  such  a  trust 
^  barred  by  the  statute  of  limitations,  which  the  defendants 
have  pleaded.      Angell  on  Limitaiions,  §  469 ;    McClarn  v. 
Shepherdy  6  C.  E.  Green  76.     For   over  twenty  years.  Dr. 
Taylor  has  held  possession  of  the  property  in  question,  and 
"^  exercised  over  it  acts  of  complete  and  exclusive  ownership. 
He  has  paid  the  taxes  on  it  as  his  own,  has  mortgaged  it,  and 
*^  in  every  way  notorioasly  claime<l  to  be  the  owner,  to  the 
*^owledge  of  both  William  and  John,  who  permitted  him  so 
^  treat  and  deal  with  it,  and  never  questioned  his  right  so  to 
^o.  John,  notwithstanding  the  statement  of  the  bill  to  the  con- 
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trary,  does  not  appear  to  have  occupied  any  part  of  the  property, 
after  the  ^heriiF's  sales.  William  occupied  part  of  it,  but  Dr. 
Taylor  swears  it  was  entirely  by  sufferance,  and  there  10  no 
evidence  to  the  eontniry.  Neither  William  nor  John  ever 
took  any  steps  to  bring  Dr.  Taylor  to  a  settlement,  or  to  chal- 
lenge his  title,  but  for  over  twenty  years  permitted  him  to 
<;laim  and  deal  with  the  property  in  all  respects  as  his  own. 
Here  Ls  such  proof  of  acquiescence  on  the  part  of  those  im- 
mediately affei'ted  by  the  alleged  frauds,  as  conclusively  settles 
the  merits  of  the  case,  before  this  court,  against  the  complain- 
ants. The  bill  does  not  seek  an  account  of  the  surplus  on  the 
sale  of  the  property  covered  by  the  Parker  mortgage.  The 
widow  of  Isimc  liarnes  was  dead  at  the  time  when  that  sale 
and  the  sale  under  the  Duncan  mortgage  took  place.  The 
surplus  on  them  belonged  to  the  devisees.  Dr.  Taylor  swears 
that  he  paid  the  sheriti'  J  11,000  for  the  property  sold  under 
the  Parker  foreclosure,  and  the  bill  states  that  he  paid  it.  He 
swears  that  he  paid  the  sheriiF  the  amount  at  which  he  pur- 
chased the  property  sold  under  the  Duncan  foreclosure,  and 
that  he  never  received  any  part  of  the  surplus  in  either  case. 
The  sheriff  is  dead,  and  there  is  no  evidence  on  his  books  as 
to  what  disposition  was  made  of  the  surplus  in  either  suit. 
Dr.  Taylor  was  not  chargeable  with  the  money  as  executor. 
Nor  is  there  any  evidence  that  William  and  John  did  not 
receive,  at  lejLst,  their  shares  of  it.  The  bill  will  be  dismissed, 
%vith  costs. 


IJarxks  and  others  vs.  Taylor  and  others. 

A  trust  was  Bought  to  be  decreed  in  favor  of  the  complainanta,  in  lands 
purchased  by  the  defendant  at  a  Aale  under  foreclosure  proceedingn  more 
than  twenty  years  before  the  filing  of  the  bill,  and  over  which,  during  all 
.that  time,  the  defendant  had  openly  exercised  acts  of  ezduttive  ownership, 
in  the  knowledge,  and  without  challenge  on  the  part  of  the  oomplainaiita. 
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On  the  ground  of  the  unsatisfactory  evidence  of  an  expre!«H  truBt,  and  of 
theatMence  of  evidence  of  any  trust  from  the  relation  of  the  parties,  the 
relief  was  denied,  except  as  to  a  certain  part  of  the  property,  which  proved 
Dot  to  have  been  covered  by  the  sherifi'^s  deed  to  the  defendant.  As  to 
that  part,  a  partition  was*  decreed,  and  an  account  of  the  rents  and  profits 
for  flix  years  next  preceding  the  filing  of  the  bill. 


On  final  hearing  on  pleadings  and  proofs. 

J/r.  8.  D.  I/illayey  for  complainants. 

J/r.  /.  S.  Aitkin  and  Mr.  B.  Gumniere,  for  defendants. 

The-  Chancellor. 

This  suit  is  brought  to  establish  a  trust  in  the  defendant, 
E>r.  Taylor,   in  favor  of  the  a)mplainants,  in  reference  to 
f^rtain  land  which  the  former  claims  to  own,  and  which  was 
|>UTchased  bv  him  at  sheriff's  sale,  under  foreclosure  of  mort- 
Bruges,  one  called  the  Swift  mortgage  and  the  other  the  Cad- 
^'allader  mortgage.     The  bill  prays  an  account  and  partition 
^f"  the  land.     The  complainants  are  Mrs.  Elizabeth  Paxson, 
^Ke  children  of  William  S.  Barnes,  deceased,  and  the  children 
^^  John  R.  S.  Barnes,  deceased.     The  property  covered  by 
^nd  sold  under  the  Swift  mortgage,  was  owned  by  Isaac 
Barnes,  who  gave  the  mortgage  upon   it.     He  subsequently 
^•onveyed  it  to  his  brother-in-law,  John  R.  Smith.     On  the 
^eath  of  the  latter,  the  property  descended  to  his  two  sisters — 
^Iar>',  the  wife  of  Isaac  Barnes,  and  Lydia,  wife  of  Thomas 
Jiarnes.     Isaac  Barnes  became  his  administrator,  and  sold  the 
land,  under  the  order  of  the  Orphans  Court,  to  William  P. 
Sherman,  for  $15,  and  the  latter  conveyed  it  to  Mary  Barnes, 
(then  wife  of  Isaac  Barnes),  and  Mrs.  Paxson  (then  Miss 
^rnes),  daughter  of  Lydia,  who  was  then  dead.     The  prop- 
^rt>was  sold  in  1851,  under  foreclosure  of  the  Swift  mort- 
gage, in  a  suit  to  which  Mrs.  Barnes  and  Mrs.  Paxson  were 
^he  parties  defendant.     The  property  sold  under  the  Cadwal- 
lader  mortgage  was  owned  by  William  Smith,  father  of  John 
B.  Smith.      The  mortgage  was  given   by  him.      He  died 
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intestate,  and  the  property  descended  to  his  children,  the 
before-mentioned  Man*  Barnes  and  Lvdia  Barnes,  and  John 
R.  Smith.  On  the  death  of  John  R.  Smith,  his  part  of  the 
land  deso(*nded  to  his  two  sisters.  On  the  death  of  Lydia 
Biirnes,  sul^sequently,  her. share  of  the  proj)erty  was  inherited 
by  Mrs.  Paxson,  her  only  child.  By  order  of  the  Orphans 
Court,  however,  John  R.  Smith's  share  was  sold,  and  it  was 
purchased  by  Joseph  A.  Yard,  who  conveyed  it  to  Mrs.  Mary 
Barnes  and  Mrs.  Paxson.  On  the  death  of  Mrs.  Marv 
Barnes,  in  1851,  her  share  descended  to  her  children,  William 
S.  Barnes,  John  R.  S.  Barnes,  and  Lydia,  wife  of  Dr.  Taylor. 
The  suit  for  fore<*losure  of  the  C'adwallader  mortgage  was 
instituted  against  Mrs.  Paxson  and  the  children  of  Mar\- 
Barnes  and  Dr.  Taylor,  who  was  the  husband  of  the 
daughter.  At  the  sale  under  these  mortgages,  the  property 
was  purchased  by  Dr.  Taylor,  and  he  has  held  it  as  his  own 
ever  since  (a  period  of  over  twenty  years  before  the  filing  of 
the  bill),  exerc*ising  acts  of  ownership  over  it,  and  in  all  things 
dealing  with  and  treating  it  as  his  own.  Nor  has  he,  in  all 
that  time,  so  far  as  appears,  ever  recognized  any  right  of  the^ 
complainants,  or  of  William  S.  Barnes  and  John  R.  S.  Barnes 
or  their  mother,  Mary  Barnes,  or  either  of  them,  in  it.  The 
complainants  allege  that,  inasmuch  as  Dr.  Taylor  was  one  of" 
the  executors  of  Isaac  Barnes,  deceased,  who  was  the  admin- 
istrator  of  John  R.  Smith,  who  was  the  administrator  of  his 
father,  William  Smith,  and  no  account  of  either  administra- 
tion was  ever  made,  it  was  the  duty  of  Dr.  Taylor  to  pay  off* 
the  mortgages  out  of  the  estate  of  Isaac  Barnes.  It  does  not 
apjKiar,  however,  that  any  money  ever  came,  or  ought  to  have 
come,  to  the  hands  of  John  R.  Smith  from  the  estate  of  his 
father,  nor,  if  any  wi\s  or  ought  to  have  been  received  by 
him,  that  he  was,  at  his  death,  accountable  for  anything  in 
that  behalf.  Nor  does  it  appear  that  Isaac  Barnes,  as 
administrator  of  John  R.  Smith,  was,  at  his  death,  charge- 
able with  any  money  of  the  estate  of  John  R.  Smith.  His 
final  account  was  settled  at  June  Term,  1847,  of  the  Mercer 
bans   Court,  and   by   it  there  appeared  to  be    in   his 


MAY  TERM,  1876.  269 

Barnes  v.  Taylor. 

hands  $6092.38,  distributable  among  creditors,  whose  claims 
proved  against  the  estate  amounted,  on  the  4th  of  Janu- 
ary, 1841,  to  $8578.63.  The  parties  interested  in  the 
estate  of  William  Smith  appeared  to  have  acquiesced  in  the 
administration  thereof  for  fifty  years  before  the  filing  of  the 
bill,  and  those  interested  in  the  estate  of  John  R.  Smith  ap- 
peared to  have  acquiesced  in  the  administration  of  that  estate 
for  over  thirty  years  before  the  filing  of  the  bill.  It  is  alleged 
by  the  complainants  that  Isaac  Barnes  was  trustee  of  the 
property  in  question  for  his  wife  an(J  Mrs.  Paxson,  but  the 
i'act  does  not  Appear.  He  probably  acted  as  their  agent  in 
wllecting  the  rents,  paying  taxes  and  interest,  but  this  agency 
ended  with  his  death,  and  if  there  was,  in  fact,  any  trust,  it 
devolved  upon  his  heir-at-law.  Undoubtedly,  his  agency  was 
"merely  such  as  might  have  been  expected  under  the  circum- 
^ances,  and  not  by  virtue  of  any  trust  formally  committed  to 
him.  The  considerations  presented  in  this  case,  in  reference 
to  the  duty  of  Dr.  Taylor,  arising  out  of  the  fact  that  he  was 
^ne  of  the  executors  of  the  estate  of  his  father-in-law,  have 
b^n  passed  upon  in  the  case  of  Barnes  v.  Taylor y  {ante,  p,  259,) 
decided  at  this  present  term.  The  distinctively  different 
i^tures  presented  by  this  case  have  reference  to  the  alleged 
^l^lings  by  Dr.  Taylor  with  Mi's.  Paxson  and  Mrs.  Barnes, 
"^  Dfiother-in-law,  and  the  obligations  which  are  claimed  to 
^ve  arisen  out  of  the  relations  between  him  and  them,  and 
^^  inability,  as  the  complainants  insist,  arising  from  his  being 
^  tenant  in  common  with  Mrs.  Paxson  and  Mrs.  Barnes,  to 
^uire  an  adverse  title  as  against  them  by  means  of  purchase 
^t  the  foreclosure  sales.  The  evidence  of  express  trust,  as 
^oiarked  in  the  case  just  referred  to,  is  by  no  means  satis- 
factory. Nor  is  there  evidence  of  a  trust  from  the  relation  of 
tbe  parties.  That  Mrs.  Paxson  and  Mrs.  Barnes  lived  in  Dr. 
Baylor's  family  and  were  supported  by  him,  is  not  enough  to 
charge  him  with  the  care  of  their  interest  in  an  encumbered 
^te,  or  to  disqualify  him  from  acquiring  it  for  his  own  use 
"y  purchase  at  foreclosure  sale.  He  denies,  in  his  answer  and 
*^imony,  that  any  agreement  whatever  ever  existed  between 
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them,  or  either  of  them,  and  him  on  the  subject  of  a  trust,  or 
that  any  confidence  existed  between  them,  or  either  of  them, 
and  himself  in  respect  to  the  property  in  question,  or  that  he 
was  ever  clothed  with  any  trust  in  their  favor  in  relation  to 
that  property,  or  that  there  existed  between  them  and  him  any 
fiduciary  relation   in  regard  to  any  property  or  interest  in 
proi>erty  belonging  to  them.     It  does  not  appear  that  Mrs. 
Barnes  ever  claimed  that  any  su£»h  relation  existed,  nor  that 
Mrs.  Paxson  did  so  until  after  the  suit  to  which  reference 
has  just  been  made,  was  brought,  which  was  in  June,  1874^ 
and  it  seems  strange  that  if  such  relation  had  been  understood 
by  Mrs.  Paxson  to  exist,  she  should  not,,  in  all  of  more  thaa 
twenty  years,  at  least,  have  made  some  inquiry  as  to  the  prop- 
erty, or  some  reference  to  the  subje(*t  of  the  trast  or  her  inter- 
est therein.     If,  because  of  his  tenancy  in  common  with  her 
and  Mrs.  Barnes   by  virtue  of  his  curtesy  initiate,  he  was 
unable  to  buy,  or  buy  under  the  outstanding  paramount  en- 
cumbrance, except  it  were  in  trust  for  his  co-tenants  to  the 
extent  of  their  interest  therein,  those  co-tenants  are  barred  by 
failure  for  over  twenty  years  to  contribute  their  proportion  of 
the  money  advanced  by  him  ;  for,  in  all  that  time,  so  far  as 
appears,  none  of  them  ever  even  refern»d  to   the   subject,, 
although  the  cx)mplainants  allege  in  the  bill  that  the  proj)erty 
was  lx>ught  by  him  under  an  express  understanding  l^etween 
Mrs.  Paxson  and  him  on  the  subject ;  and  again,  for  over 
twenty  years  l)efore  the  filing  of  the  bill,  he  had,  as  before 
remarked,  exercised  notoriously,,  acts  of  exclusive  ownership 
over  the  pro[>erty,  and  had  openly  claimed  to  be  the  exclusive 
owner  of  it,  and  yet  for  all  that  |)eriod  his  ownership  had  not 
l)een  challenged.     The  defendants  set  up  in  the  answer  the 
statute  of  limitations,  and  it  is  ai>{)licable  in  bar,  so  far  as  the 
j>roperty  covered  by  the  Swift  and  Cadwallader  mortgages  is 
concerned.    It  ap|)ears  that  one  of  the  lots  described  in  the  bill^ 
Avas  not  covered  by  either  of  those  mortgages,  and  therefore^ 
Dr.  Taylor  has  never  had  title  to  it  under  either  of  the  foreclos- 
ures, and  he  does  not  claim  title  otherwise.     He  alleges  that 
until  the  filing  of  th«  bill,,  be  supposed  that  this  land  was  in* 
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daded  in  and  covered  by  the  mortgage  held  by  Lambert  Cad- 
wallader,  and  that  the  title  to  it  had  passed  to  him  by  sale  under 
the  foreclosure  of  that  mortgage,  but  he  says  he  is  satisfied 
that  he  waa  in  error.  The  complainants  are  entitled  to  a 
decree  of  partition  of  that  lot,  and  to  an  account  of  the  rente 
and  profite  for  six  years  next  preceding  the  filing  of  the  bill. 
It  is  urged  by  defendante'  counsel,  that  no  partition  should  be 
decreed,  because  there  is  no  sufficient  description  fixing  the 
boundaries  of  that  lot.  The  lot  is  described  in  the  bill  by  ite 
ancient  description,  and  there  is  nothing  to  lead  to  the  con- 
clusion that  the  identity  of  the  property  cannot  be  established 
and  its  boundaries  ascertained  therefrom.  On  the  other  hand,. 
I  am  satisfied  that  both  may  be  done  without  great  diflficulty. 
All  other  relief  prayed  by  the  bill  will  be  denied. 


Jewett,  Receiver  of  the  Erie  Railway  Company,  vs. 

Dringek  axd  Bowmax. 

^-  An  attachment  as  for  contempt  wa«  discharged,  where  the  complainant 
had  failed  to  exhibit  iDterro^atories  within  the  time  limited  by  the  rule, 
*°^  a  long  time  had  elapsed  pince  the  expiration  of  the  period  within 
*"*ch|  according  to  the  rule,  the  interrogatories  should  have  been  filed. 

-|  An  application  for  further  time  to  exhibit  interrogatories,  not  made 
^^'1  the  making  of  a  motion  to  discharge  for  non-observance  of  the  rule, 
*^  Under  such  circumstances,  refused. 

^-  The  court  will  hold  an  injunction  until  the  hearing,  in  its  discretion. 

**•  In  puits  instituted  for  the  purpose  of  impeaching  transactions  on  the 
?">and  of  frmnd,  reasonable  distinctness  and  particularity  in  the  averments 
*"^  charges  is  required. 

Motion  on  behalf  of  Dringer  to  dissolve  injunction  and  to 
discharge  the  attachment  against  him,  and  counter-motion  on 
'^If  of  complainant  for  further  time  to  exhibit  interroga- 
^^  under  the  attachment. 
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Mr,  J.  W.  GrUjgSy  for  Driiiger. 

J/r.  Cortlandt  Parkery  for  complainant. 

The  Chanc^ellou. 

The  motion  for  further  time  to  file  interrogatories  under 
the  attachment  agjiin.st  Dringer  as  for  contempt,  will  be  denied. 
The  provision  of  the  rule  on  the  subject  of  attachments,  re- 
quiring that  interrogatories   be  exhibited   within  a  limited 
time,  has  not  been  observed,  and  a  long  time  has  elapsed  sincere 
the  expiration  of  the  period  within  which,  according  to  th(__* 
rule,  the  interrogatories  should  have  been  filed.     No  aj>plica-  ^ 
tion  was  made  for  further  time  until  the  making  of  the  motioK-  <• 
to  discharge  for  non-observ^ance  of  the  rule.     It  would  b^- 
unjust   to   Dringer,  under  the   circumstanc^es,  to  hold   hir -^ 
longer  under  the  attachment,  or  to  subject  him  to  disabilit}'  i  jk 
this  court,  now,  by  reason  of  it.      The  attachment  will  Ir.  -J 
discharged. 

When  the  former  motion  to  dissolve  the  injunction  wir^s 
made,  Bowman's  answer  was  not  in.     Now  that  it  has  bee-^-^ 
filed,  Dringer  renews  the  motion.     The  case  for  an  injunctio  -^ 
made  by  the  bill  and  the  affidavits  annexed  thereto,  has  na^  - 
been  overthrown  by  the  answers.     I  am  not  satisfied  of  th  ^ 
bona  files  of  the  dealings  between  Dringer  and  Bowmaii^ 
especially  the  sale  of  the  seventeen  hundre<l  tons  of  old  ca     ^ 
wheels.     Dringer  bid  for  these  materials,  in  June,  1875,  $2SS 
a  ton,  according  to  the  bill,  (according  to  the  statements  o^ 
the  defendants,  §21  a  ton,)  on  terms  of  payment  which  re^ 
quired  fifteen  per  cent,  in  cjtsh  at  the  time  of  the  award,  anr^ 
the  balance  in  cash  at  the  time  of  deliverv.     After  the  awanS^ 
had  been  made,  the  general  superintendent,  being  unw^illin^ 
to  give  Dringer  credit,  forbade  Bowman  to  deliver  the  mate- — 
rials  to  him,  except  for  cash  on  delivery.     Bowman,  on  th^-? 
9th  of  July  following,  sold  the  materials  to  Dringer  at  |»19  i? 
ton,  payable  on  or  before  delivery,  and  subsequently  delivered 
them  to  him.     Bowman  says  that  this  latter  sale  was  approved 
and  sanctioned  by  the  general  superintendent,  but  that  officer, 
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^n  his  affidavit  appended  to  the  bill,  swears  that  it  was  with- 

^'ut  his  authority.     Dringcr's  account  of  the  transaction  is, 

^'lat  bis  bid  was  on  terms  of  payment  of  fifteen  |)er  cent,  of 

^^0  price  in  cash  on  the  making  of  the  award,  and  the  rest  in 

^»sJi  on  delivery  ;   that  the  complainant  refused  to  let  him 

"^ve  the  property  unless  he  would  pay  the  price  in  full  before 

<ielivery ;  that  he  would  not  have  bid  so  high  a  price  as  $21 

^  ton  if  he  had  been  required  to  pay  before  delivery,  and  that 

^^  afterwards  agreed  with  Bowman  to  pay  $19  a  ton,  payable 

'^^fore  delivery.     Bowman,  in  his  answer,  says  that  the  gene- 

^^1  superintendent  refused  to  permit  the  delivery  of  the  ma- 

^^I'iuls  to  Dringer,  unless  the  latter  would  pay  the  price  in  full, 

^^  or  before  delivery,  and  that  his  orders  were  not  to  allow 

*^Oe    delivery  of  the  materials  until  and  except  as  they  were 

r^^^icl  for.     It  will  be  perceived  that  the  new  terms,  as  stated 

^>"   hkim,  were  not  only  not  more  stringent  than  those  on  which 

'-'^^    bid  was  made,  but  were,  in  fact,  less  so;  for  the  latter 

"^^qviired  the  payment  of  fifteen  per  cent,  at  the  time  of  making 

^^^  award,  and  the  balance  on  delivery,  while  the  new  ones 


l^^id  for  before,  nor  even  on  deliver}\     According  to  his  own 

^^^*'c?ount,  they  were  all  delivered  before  the  12th  of  August, 

^^d  yet  $10,000  of  the  price  (all  of  the  payments  on  account 

^^   which  were  made  by  check  delivered  to  Bowman,)  were 

*^ot  paid  until  the  Ist  of  September  following.     It  appears  by 

^*^^  affidavit  of  the  general  superintendent,  before  referred  to, 

^  "^at  Bowman  gave  as  his  reason  for  lowering  the  price  from 

v22  to  $19  a  ton,  not  the  increased  stringency  in  the  terms  of 

Payment,  but  the  fall  in  the  pric^e  of  iron  in  the  market.     It 

^  very  clear  that  the  refusal  to  permit  the  delivery  to  Dringer, 

^^ess  payment  were  made  at  tlie  time,  was,  as  Bowman  knew, 

^'ant  of  confidence  in  his  pecuniary  responsibility.     Yet  it 

appears  that  Bowman  not  only,  in  violation  of  specific  orders, 

gave  Dringer  credit  to  the  extent  of  $10,000,  at  least,  in  the 

^J^nsaction  of  the  sale  and  delivery  of  the  seventeen  hundred 

Vol.  XII.  s 
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tons  of  old  car  wheels,  but  also  subsequently  sold  material 
him  on  credit— on  the  2d  of  September,  1875,  to  the  vala* 
$2280,  and  on  the  9th  of  October  following,  to  the  amoim 
$9468,  out  of  a  bill  of  $24,468.  Dringer's  indebtedness 
materials  sold  to  him  by  Bowman  amounted,  at  the  tiuK 
filing  the  bill,  to  more  than  $35,000.  Bowman,  indeed 
his  answer,  says  that  all  the  materials  sold  by  him  to  Drii 
were  paid  for,  and  he  imputes  the  indebtedness  to  sales  re 
by  other  persons,  but  Dringer  does  not  say  so.  On  the  < 
trary,  it  appears  from  his  answer,  that  it  was  contra- 
through  Bowman.  The  very  existence  of  a  very  large  : 
of  it  was  unknown  to  the  complainant  and  his  oflBcers,  n 
about  the  time  of  filing  the  bill.  It  had  not  been  repor 
On  this  head,  Dringer  says,  in  liis  answer,  that  he  has  1 
informed,  and  believes,  and  therefore  admits  it  to  be  t 
that,  in  some  instances,  there  has  been  a  failure  on  the  pai 
some  or  one  of  the  agents  of  the  complainant,  or  of  the  c 
pany,  to  keep  full  and  correct  accounts  of  all  the  mate: 
sold  and  delivered  to  him.  Before  deciding  as  to  the  cha 
ter  of  the  transaction  of  the  sale  of  the  seventeen  hun< 
tons  of  old  car  wheels,  it  Ls  proi>er  to  await  the  developm 
of  the  proof  in  the  cause. 

But  there  are  other  considerations  to  be  taken  into  acc< 
in  disposing  of  this  motion.  Dringer,  in  his  answer,  offei 
pay  the  amount  of  what  he  states  to  be  his  indebtedness 
tween  $36,000  and  $37,000,)  to  the  complainant,  in 
materials  bought  through  Bowman,  either  at  the  pric 
which  he  purchased  them,  or  at  the  present  market  p 
That  indebtedness,  as  stated  by  him,  far  exceeds  the  am< 
which  the  complainant^s  books  show  against  him.  This  i 
effect,  an  offer  to  return  materials  to  the  amount  of  the 
debtedness,  and  I  see  no  good  reason  why  it  should  no 
accepted.  If  it  be  accepted,  the  complainant's  demand 
consist  of  a  claim  to  an  account  for  a  higher  price  for  the  c 
materials,  or  some  of  them,  (he  has  already  received 
account  of  them  $61,630,)  than  that  at  which  they  were 
by  Bowman  to  Dringer,  and  an  account  for  the  prio 


MAY  TERM,  1876.  276 


Jewell,  Receiver,  v.  Bowman. 


^terials  sold  by  the  former  to  the  latter,  and  not  yet  accounted 

for  at  all.     There  does  not  appear  to  be  any  property  wholly 

Unaccounted  for,  and  the  only  sale  specified  in  the  bill  is  that 

^f  the  seventeen  hundred  tons  of  old  car  wheels,  the  difference 

claimed  by  the  complainant  in  respect  to  which  is  $5100. 

^n  dealing  with,  the  rights  of  parties  in  su(*h  a  case  as  this, 
'^^'ard  will  be  had  to  the  rule  which,  for  the  just  protection  of 
«<?ieiidants,  requires  reasonable  distinctness  and  parti<*ularity  in 
the  averments  and  charges  in  suits  instituted  for  the  puq)08e 
^^  impeaching  transactions  on  the  ground  of  fraud,  and  re- 
"isciig  judicial  action  when  invoked  upon  suspicion  merely. 

On  Dringer's  returning  to  the  wmplainant  materials,  as 

P^^posed  in  his  answer,  at  cost,  (or  at  the  present  market 

yalvie,  if  that  be  lower  than  the  cost,)  to  the  amount  of  the 

'^d^btedness  admitted  by  him,  and  giving  proper  security  in 

^^^  sum  of  $15,000,  to  abide  by  and  perform  the  decree  of 

^'^is  court  in  this  action,  if  it  l>e  adverse  to  him,  the  injunction 

}^*ll  be  dissolved.     Such  return  will  not  prejudice  his  defence 

'^^  this  suit. 


jEWtrrr,  Receiver,  etc.,  cm.  Bowman  and  another. 

1.  Writ  of  ne  exeat  declnre<l  void  for  nervice  on  Sunday,  and  bond  iriven 
•^^reon  ordered  to  be  canceled. 

2.  A  defendant  is  entitled  to  the  benefit  of  his  sworn  answer  to  the 
^^arges  of  the  bill  upon  which  a  ne  exeat  issued. 


Bill  for  relief.     On  motion  to  discharge  ne  exeat  and  to 
^^'tocel  bond  given  thereon,  and  to  vacate  the  order  for  the  writ. 
^^  the  bill  and  the  answer  of  the  defendant  Bowman  and 
^he  affidavits  annexed  thereto,  respectively. 

Mr.  T.  N.  ifcCaiier,  for  motion. 

J/r.  Cmilandt  Parkery  contra. 
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The  Chancellor. 

On  the  filing  of  the  hill,  a  ne  exeat  was  onlered  against  ^h 
defendant,  Henry  Bowman.    Under  the  writ',  he  \vas  arrets  *^ 
hv  the  sheriff  of  the  eountv  of  Passaie,  on  Sundav,  the       - 
day  of  Ai)ril  last,  and  on  that  day,  to  relieve  himself  fr^* 
eustody,  he  gave  bond  of  that  date,  to  the  sheriflF,  with  coi»  -^» 
tion  that  he  would  not  go,  nor  attempt  to  go  into  parts  wi  '^^ 
out  this   state,  without  the    leave  of   this   court.      Hav^^ " 
answoreil  the  bill,  he  now  moves  to  set  aside  the  serv'iw        ^ 
the  writ,  Ixx-ause  it  wjis  made  on  Sunday,  and,  for  the  1^^* 
reason,  to  discharge  the  IhuhI  ;  and  lie  also  moves,  on  C^ 
answer  and  the  annexed  affidavits,  to  vacate  the  order  for 
writ.     By  the  fifth  section  of  the  act  **  for  suppressing  v 
and   immorality,"  {RevUion,  p.  ^<18,)  it  is  enacted  that" 
jK»rson  or  jwrsons,  ui>on  the  first  day  of  the  week,  commo 
calknl  Sunday,  shall  serve  or  execute,  or  cause  to  be  served 
executed,  any   writ,    process,  warrant,  order,  judgment, 
dcHTtv,  (except  in  criminal  ceases,  or  for  breach  of  the  |)eaci^^ 
but  that   the  service  of  every  such  writ,  process,  warrai     - 
order,  judgment,  or  decree,  shall  Ixi  void   to  all   intents  ai  ^ 
purposes  whatsoever  ;  and  the  |K»rson  or  jK»rsons  so  serving  ^ 
executing  the  same  shall  Ik?  as  liable  to  the  suit  of  the  j>ar^ 
grievinl,  and  to  answer  damages  to  him  for  doing  thereof,  ^^ 
if  he  or  they  had  done  the  same  without  any  writ,  proee?=i"-^; 
warrant,  order,  judgment,  or  decree."     The  service  of  tb^ 
writ  in  question  wil*<,  therefore,  illegsd   and  void.     It  is  true 
that  in  Kv  parte   Whitchurch,  1  Atk,  55,  a  discharge  wai 
denicnl  to  the  i)etitioner,  who  had  l)een  arrested  on  Sunday  bv 
the  Lord  Chancellors  tipstaft*,  under  a  warrant  of  the  court 
for  a  contempt  in  disol)eying  an  order.     Lord  Hardwicke, 
however,  not  only  doubted   at  first  whether  the  arrest  could, 
in  view  of  the  statute,  29  Car,  IL,  ch.  7,  §  6,  (of  which  the 
sec^tion  of  our  act  above  quoted  is  an  almost  exact  copy,)  be 
sustainetl,  but,  although  on  consideration  he  thought  it  law- 
ful, though   made  on  Sunday,  he  uj)held   it  on  the  ground 
that  the  i)etitioner  voluntarily  surrendered  himself,  and  the 
order  and  warrant  of  commitment  (the  latter  being  directed 
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to  the  jailer)  were  different  from  processes  of  other  courts 
ii^uing  to  sheriffs  and  other  ministerial  officers,  and  also 
because  the  petitioner  might  have  a  habeas  corpxis,  and  might 
bring  an  action  of  false  imprisonment. ,  The  plain  language 
of  the  act  leaves  no  room  for  doubt  in  this  case.  The  service 
will  be  declared  void,  and  the  bond  will  l>e  orderetl  to  be 
canceled. 

The  question  remains,  whether  the  order  for  a  ne  ejccai  shall 
be  vacated.     Upon  this  question,  the  defendant  is  entitled  to 
the  benefit  of  his  sworn  answer.     Parker  v.  Parker,  1  Beas, 
105;  Thome  v.  Halsey,  7  Johns.  C.  R.  1S9 ;  Dick  v.  Swinton, 
1  Ves.  &  B,  371  ;  De  CatTtere  v.  De  Calonne,  4  Ves.  577  ; 
Roddam  v.  Hetherington,  5  Ves,  91 ;  RtcsseU  v.  Ashy,  Id,  96  ; 
Leo  V.  Ijamberfy  3  Russ.  417  ;  Myer  v.  Myer,  10  (\  E,  Cireen 
28.    The  demand  set  up  in  the  bill  is  an  equitable  one.     It 
arises  out  of  the  alleged  abuse  by  Bowman  of  his  trust  as 
agent  for  the  complainant.     The  statements  of  the  bill  and 
of  the  affidavits  annexed  to  it,  show  an  equitable  demand  to 
the  amount,  at  least,  of  the  sum  with   which  the  writ  was 
endorsed.     The  affidavits  were  deemed  to  be  sufficiently  posi- 
tive in  reference  to  the  transaction   between  Bowman   and 
Dringer,  by  which  the  former  sold  to  the  latter  one  thousand 
tons  of  old  car  wheels,  at  $19  a  ton,  to  warrant,  in  connection 
^ith  the  evidence  of  the  intention  of  Bowman  to  leave  the 
^tate,  the  award  of  the  writ.     The  bill  prays  an  answer  on 
oath,  and  Bowman  has  answered  accordingly.     As  the  case 
now  stands,  with  the  denials  and  statements  of  the  answer, 
and  the  affidavits  annexed   thereto,  the  order  for  a  ne  e.reat 
should  be  vacated.     They  show  that   his  sickness  wa.s  not 
feigned,  but  real,  and  that  the  departure  of  his  wife  for 
Maryland  wsis  in  no  wise  a  just  ground  for  suspicion  against 
Mm.     It  appears,  indeed,  that  she  returned  from  her  visit  on 
the  very  day  on  which  the  bill  was  file<l.     The  significance  of 
the  facts  relie<l  on  as  evidence  of  his  intention  to  lejive  the 
.^tate,  is  wholly  destroyed. 
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TursTKBs  OF  School  Distkkt  No.  44,  in  the  County 

OF  MoKuis,  V8%  Gray. 

An  injunction  issued  to  rent  rain  the  defendant  from  in  anywise  inter 
fering  with  land  claimed  by  the  bill  to  have  been  dedicated  to  public  u.se 
was  continued  to  the  hearing,  the  defendant  nhowing  no  title  to  the  prop 
erty  from  any  one  in  possession,  nor  under  those  in  whom  the  title  wa 
vested. 


Bill  for  relief.     Motion  to  dissolve  injunction,  on  bill  an 
answer  and  affidavits  annexed  thereto,  res|>eetively. 

Mr,  G,  A,  Allen,  for  motion. 

Mr,  H,  C,  Pifncyy  contra. 

The  Chaxcellou. 

The  injunction  should  Ik»  retaineil  until  the  hearing.  Tt 
l)ill  claims  that  the  land  in  question  was  dedicated  to  publ 
use,  and  it  appears,  by  the  affidavits  on  both  sides,  that  it  hs 
been  used,  as  alleged  in  the  bill,  for  fifty  or  sixty  years  pafe 
Indeed,  it  apjHiars  not  to  have  been  in  the  exclusive  occu|>atic 
of  any  person,  from  time  immemorial.  The  defendant's  afl 
davits  show  this,  as  well  as  the  complainants'.  The  defendan 
in  his  answer,  shows  no  title  to  the  proi)erty  from  any  one  ' 
possession.  Nor  does  he  show  any  title  under  those  in  who 
the  title  Wits  vested.  The  right  of  Sharp  to  the  land  at  tl 
time  of  his  conveyance  to  Welsh,  in  1854,  does  not  appear. 


Swallow  Vff,  Swallow's  Admixistrator  and  others 


\.  Under  a  testamentary   direction,  "that  if  either  of  testator's 
should  die  without  leaving  lawful  issue,  the  widow  of  the  decedent  shoM 
receive  one-third  of  the  renin  of  the  real  estate  devised  to  him  by  the  wi3 
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^c.,  keldy  that  the  benefit  of  the  provision  not  being  restricted  to  a  wife 
iiviog  at  the  time  of  the  making  of  the  will,  or  at  tefltator*R  death,  that 
P^Tfon  who  was  the  wife  at  the  time  of  the  son's  death  was  entitled  to  the 
rents. 

^  An  objection  of  non-joinder  for  want  of  a  party  defendant,  taken  at 

<be  hearing,  will  not  lie  where,  so  far  as  the  complainant's  rights  are  con- 

<%nied,  the  interest  of  such  party  is  represented  by  the  defendants,  and  the 

i^'^C'^nce  of  the  absent  party  is  not  necessary  to  a  decree  against  the 

^'  \rhere  several  persons  liable  for  rents  permit  one  of  their  number  to 
take  sole  actual  posnession  of  the  property  charged  with  the  rents,  and  use 
*^  all  are  chargeable. 

"*'   A  question  of  fact  is  not  reviewable  on  the  re-hearing  of  a  decree 
^*'^i»«(l  by  the  Vice-Chancel  lor,  unless  he  certify  that  it  should  be  re-heard 
f^tx  the  evidence. 


Oil  re-hearing. 

-3/r.  J,  R,  Emery,  for  complainant. 

-^Ir^  G.  A.  Allen,  for  administrator.  * 

T'he  Chanckllor. 

This  cause  comes  before  me  on  a  re-hearing  of  a  decree 
^^"^^de  therein  on  the  advice  of  the  late  Vice-Chancellor.     The 
i^i'incipal  question  is  as  to  the  wnstruetion  of  a  provision  of 
^^^  will  of  Nicholas  Swallow,  deceased,  by  which  he  ordered 
^^d  directed  that  if  either  of  his  sons  should  die  without 
^^«iving  lawful  i&sue,  the  widow  of  the  decedent  should  receive 
'^Oe-third  of  the  rents  of  the  real  estate  devised  to  him  by  the 
"^vill^  so  long  as  she  should  remain  his  widow,  and  that  after 
•*^^r  decease  the  real  estate  given  to  such  decedent  should  be 
^^l^lly  divided  among  all  the  testator^s  children  then  living. 
Enoch,  one  of  the  testator\s  sons,  died  after  the  testator's 
"^cath,  leaving  no  lawful  issue,  but  leaving  a  widow,  the  com- 
plainant.    She,  however,  was  not  the  wife  of  Enoch  at  the 
time  of  the  making  of  the  will,  or  at  the  testator's  death.     At 
^th  of  those  dates,  Enoch's  first  wife  was  living.     The  de- 
^^danlB  insist  that  the  complainant  is  not  entitled  to  the  pro- 
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vision  made  for  Enoch's  widow  by  the  section  of  the  will 
above  stated.  I  am  of  opinion  that  she  is.  The  testator 
having  given  to  his  sons  real  estate  in  fee,  directs  that  in  case 
of  the  death  of  either  of  them  without  leaving  lawful  issue^ 
the  widow  of  the  decedent  shall  have  one-third  of  the  rents  of 
the  real  estate  devised  to  him,  and  that  after  her  death  the 
property  shall  be  equally  divided  among  the  testator's  child- 
ren then  living.  He  evidently  intended  to  provide  by  the 
devLse  in  question,  that  the  decedent's  widow  should  have  an 
equivalent  to  dower,  notwithstanding  the  limitation  over.  It 
could  not,  of  course,  be  ascertained  until  the  death  should  have 
occurred,  who  would  answer  the  description — who  would  be 
the  widow.  The  provision  Ls  not  declared  to  be  in  favor  of 
any  person  living  at  the  date  of  the  will ;  nor  is  the  language 
employed,  to  be  so  construed.  The  gift  is  not  to  the  wife  of 
the  decedent,  but  to  his  widow,  the  person  who  should  be  his 
wife  at  the  time  of  his  death.  Therein  the  case  differs  from 
those  in  which  bequests  have  been  made  by  a  testator  to  his 
"beloved  wife,"  (GarrcUt  v.  Niblock,  1  Ross.  &  Myl,  629,)  or 
by  a  testatrix  to  the  "husbands  of  her  daughters,"  (Bryants 
Trust,  2  Sim.  (N.  S.)  103;  Fmnh  v.  Brookes^  27  Beav.  635,) 
in  which  the  bequest  has  been  held  to  be  confined  to  the  per- 
sons answering  the  description  at  the  date  of  the  will. 

The  objection  of  non-joinder  is  not  well  taken.  The  testa- 
tor's other  son,  William,  was  not  made  a  party  to  the  suit.  As  far 
as  the  complainant's  rights  are  concerned,  the  interest  of  Wil- 
liam is  represented  by  the  defendants.  Sweet  v.  Parker,  7  C. 
E.  Green  453 ;  Voorhees'  Ev'r  v.  Melich,  10  C.  E.  Green  523. 
Xo  defendant,  except  the  administrator  cum  testamenio  anyiexo 
of  the  testator,  objects  on  account  of  the  absence  of  William 
as  a  party.  His  presence  as  a  party  is  not  necessary  to  the 
establishment  of  the  complainant's  right  as  against  the  admin- 
istrator. Nor  is  there  any  error  in  the  conclusion  reached  by 
the  Vice-Chancel  lor  as  to  the  persons  who  are  liable  to  pay 
the  rent  to  the  widow  since  she  has  been  out  of  possession. 
Being  out  of  possession,  she  is  entitled  to  the  one-third  of  the 
rents  at  the  hands  of  those  who  had  the  right  of  possession^ 
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and  who  held  the  possession  as  against  her.     They  will  all  be 
chargeable  with  the  widow's  share  of  the  rent,  notwithstanding 
the  fact  that  only  one  of  them  had  actual  possession.     If  they 
permitted  one  of  their  number  to  take  possession  of  the  prop- 
erty, and  use  it,  without  account  to  them,  they  will,  neverthe- 
^688,  under  the  circumstances,   be  chargeable.     As  to  the 
^ount,  that  appears  to  have  been   fixed   upon  a  correct 
principle.     The  account  was  properly  brought  down  to  the 
time  of  making  the  decree.     The  amount  of  the  rents  is  a 
question  of  fact  not  reviewable  on  the  re-hearing,  the  decree 
^ving  been  advised  by  the  Vice-Chancel  lor.     Rule  180. 


Cregar  vs.  Creamer.    Cregar  vs.  Alpaugh. 

• 

^^  injunction  issued  to  restrain  defendant  from  taking  advantage  at  law 

^  i^lease  alleged  to  have  been  given  at  his  own  solicitation  and  on  what 

^  ^bstantially  a  promise  that  he  would  not  seek  to  take  advantage  of  it, 

Stained  till  the  hearing,  though  the  defendant  had  answered  all  the 

^^Uy  of  the  bill. 


The  Chancellor. 

The  case  presented  by  the  bill  in  these  suits  wull,  if  estab- 

^'^^j  entitle  the  complainant  to  the  relief  he  prays.     The 

^*^ndants,  Alpaugh  and  Creamer,  against  whom  the  relief  is- 

^^ght,  have  answered  all  the  equity  of  the  bills  filed  against 

I^^Oi   respectively.      Notwithstanding   that,   the    injunction 

t^^Uld,  under  the  circumstances,  be  retained  until  the  hear- 

^6.     According  to  the  bills,  the  defendants,  Alpaugh  and 

^*^amer,  are  seeking  to  take  advantage,  at  law,  of  releases^ 

*^ich  were  given  at  their  own  solicitation  and  on  what  was 

^b^tantially  their  promise  that  they  would  not  seek  to  take 

^"V-antage  of  them.     If  the  bills  be  true,  the  right  to  relief  is 

^^^^r.    The  motion  to  dissolve  will  be  denied,  but  without 
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GiBBY  V8,  Hai.l  and  others. 

An  injunction  will  not  be  difMolved  upon  the  hearing  upon  the  bill  and 
answer,  when  the  answer  Ip  unsatiHractory  as  to  any  matter  which  i^  an 
essential  part  of  the  complainant's  equity. 


Bill  for  injuuction  to  stay  a  suit  at  law.     Motion  to  dissolve 
the  injunction  on  bill  and  answer. 

J/r.  G,  R.  Lindsay,  for  motion. 
J/r.  Joel  Parker,  contra. 

The  Chancellor. 

The  complainant,  who  was  the  owner  of  mortgaged  premis(.*?= 
which  were  advertised  to  be  sold  under  a  dec*ree  of  foreclosure 
of  this  court,  swears  that  just  before  the  time  ap|K)inted  for 
the  sale,  October  27th,  1875,  the  defendant,  Hall,  accepted  a 
deed  from  him  and  his  wife  for  the  premises,  and  agreed,  in 
consideration  of  the  conveyance,  to  stop  the  sale  and  deliver 
up  his  bond  to  them.  The  bond  and  mortgage  were  given  by 
the  complainant  to  Hall  in  1870,  to  secure  the  payment  ot 
part  of  the  purchase  money  of  the  mortgaged  premises,  which 
vere  then  conveyed  by  the  latter  to  the  former.  Though 
Hall,  in  1872,  assigned  the  bond  and  mortgage  to  his  daughter, 
]Mrs.  Marsh,  and  claims  that  he  was,  therefore,  from  that  time 
no  longer  interested  in  them,  yet  it  appears  that  he  entertaineiJ 
negotiations,  on  the  part  of  the  complainant,  on  the  subject  of 
the  proposed  conveyance  of  the  property  to  him  in  satisfaction 
thereof.  The  property  was  struck  off  at  the  sheriff  ^s  sale  tc 
Mrs.  Marsh  for  $300,  subject  to  prior  encumbrances.  Accord- 
ing to  the  complainant,  it  did  not  bring  one-half  of  its  value 
A  few  days  after  the  sale,  suit  was  l)egun  against  the  com- 
plainant on  his  bond,  and  the  bill  is  filed  to  stay  that  actioim 
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The  complainant's  allegation  in  the  bill  that  Hall  told  him, 
(luring  the  negotiation  for  the  re-conveyance  of  the  property, 
that  notwithstanding  the  assignment  to  his  daughter,  he  was 
:?till  the  owner  of  the  bond  and  mortgage,  derives  some  sup- 
port from  the  fact  that  immediately  after  the  sheriff's  sale, 
Mrs.  Marsh  and  her  hasband  conveyed  the  property  to  Hall 
at  the  price  at  which  it  was  struck  off  to  her.     Besides,  it 
would  appear,  from  the  bill  and  answer,  that  Hall  was  per- 
mitted to  deal  with  the  bond  and  mortgage  in  the  negotiations 
for  re-conveyance,  as  though  they  were  his  own,  if  they  were, 
indeed,  the  property  of  his  daughter.     The  answer  is  not  sat- 
isfactory as  to  the  alleged  agreement  with  Hall,  by  which,  in 
wnsideration  of  the  re-conveyance,  he  agreed  to  stop  the  sale 
and  deliver  up  the  bond.     The  deed  was  retained  by  Hall,  and 
is  still  in  his  possession.     Under  the  circumstances  of  the  case, 
the  injunction  should  be  retained  until  the  hearing. 


Large  vs.  Ditmars. 

*^n  injunction,  issued  on  bill  for  account  by  a  member  of  a  dissolved  firm 
^^nst  his  late  co-partner,  restraining  the  latter  from  collecting  partner- 
^Jiip  money  or  intermeddling  with  the  partnership  concerns,  continued 
until  the  hearing ;  the  defendant  not  denying  the  statements  of  the  bilh 
that  he  refuses  to  account,  and  it  appearing,  from  written  statements  made 
^y  hiiQ  and  set  out  in  the  bill,  that  he  has  no  interest  in  the  assets,  and 
^he  claims  of  his  answer  as  to  capital  contributed  by  him,  not  being  sub- 
"^'^tiated  by  those  statements. 


fiill  for  relief.     Motion  to  dissolve  injunction  on  bill  and 


^'^^vver. 


--Wr.  A.  A,  Clavk,  for  motion. 
-3/r.  J.  N,  VoorhecM,  contra. 
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The  Chancellor. 

The  bill  is  filed  by  one  of  the  partners  of  the  late  firm  of 
I^rge  and  Ditmars  against  the  other,  for  an  account  of  the 
partnership  transactions,  and  for  an  injunction  and  other 
relief  in  aid  of  the  complainant,  who,  by  the  bill,  claims  that3 
the  defendant  is  indebted  to  him  in  a  large  amount  in  res})eci 
of  their  partnership  dealings  and  affairs.  On  the  filing  of 
the  bill,  an  injunction  was  granted  restraining  the  defendant 
from  collecting  any  partnership  moneys  or  intermeddling 
with  the  partnership  concerns  until  the  further  order  of  this 
court.  The  defendant  now  moves  to  dissolve  the  injunctioB 
on  his  answer.  The  parties  entered  into  co-partnership  in  th^ 
retail  lumber  business,  at  White  House  station,  in  Huntenlot- 
county,  in  April,  1865,  pursuant  to  a  verbal  agreement  be- 
tween them,  under  which  they  continued  in  business  togethe-? 
until  the  10th  of  January,  1876,  when  the  co-partnership  ww 
dissolved  by  mutual  consent.  By  the  agreement,  Ditmarr 
was  to  furnish  so  much  capital  as  he  might  find  it  oonvenieir 
to  furnish,  and  I^arge  was  to  furnish  the  rest.  The  forme 
was  personally  to  attend  to  and  conduct  the  business  for  tha 
firm,  and  the  latter  was  to  provide,  free  of  rent,  premises  .foe 
a  lumber  yard,  and  to  contribute  $200  a  year,  to  be  applies 
by  Ditmars  in  paying  for  labor.  It  appears  that  in  thj 
beginning.  Large  contributed  $6063.86  of  capital,  whil' 
Ditmars,  according  to  his  own  statement,  contributed  $187- 
at  that  time,  and  $3000  subsequently.  The  books  were  kep 
by  Ditmars,  and  there  appears  to  have  been  no  balance  sheet: 
made,  but  from  time  to  time  statements  were  made,  show^ing 
the  condition  of  the  concern,  its  transactions  (personally),  th- 
profits,  the  assets,  and  the  respective  interests  of  the  partners 
They  appear  to  have  been  made  as  of  February  1st,  1867i 
1868,  1869,  1871,  1872,  and  1874,  and  March  1st,  1875,  an- 
to  have  been  acrepted  by  both  parties  as  correct.  The  la*^ 
stsitement  (March  l.st,  1875,)  showed  $29,899  due  to  I^rgi^ 
and  nothing  to  Ditmars,  and  a  deficiency  of  over  $8000  im 
the  assets  to  pay  the  amount  due  to  the  former.  The  stat^ 
ment  of  1874  showed  a  deficiency  of  $4000  in  the  assets  "^ 
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pfty  the  amount  then  clue  to  Large  from  the  concern,  and 

Oittnars  then  promised  to  contribute  money  to  make  up  the 

^'ofieiency.     He  did  not  do  so,  and  although  the  next  year's 

t>t^sine88  showed  a  net  profit  of  $1842.91,  the  deficiency,  as 

^^^^ft>re  stated,  increa^ied   to   over   $8000.      Ditmars   having 

^^^iled  to  make  up  tlie  deficiency,  the  co-partnership  was  dis- 

'"^^^Ived,  as  before  stated,  on  the  10th  of  January,  1876,  and 

*-^  it  mars  then  assigned  to  Large,  to  be  credited  on  the  firm^s 

^*^^V>t  to  the  latter,  his  interest  in  all  the  lumber  in  the  yard, 

^•'^^d  in  the  claims  on  l>ook  account  for  lumber  purchased  after 

-*-^^cember  1st,  1875,  and  sold  by  the  firm.     Ditmars  subse- 

^l^^i^ntly  refusecl  to  deliver  up  to  Large  certain  assets  of  the 

^^^'^ricern  in  his  hands  and  the  books  of  account,  and  while 

^  '  ^^Oying  the  correctness  of  the  statements  before  mentioned, 

the  ground  that  the  principle  on  which  they  were  made 

erroneous,  refused  to  come  to  an  account  with  Large,  and 

Large's  saying  that  if  he  would  not  come  to  an  account 

it,h  him,  he  would  be  compelled  to  have  recourse  to  this 

"^^^^Vtrt,  Ditmars  replied  that  "that,  perhaps,  would  be  the 

,^^^t."     Large  then  filed  his  bill  of  complaint.     Ditmars,  by 

^  ^55  answer,  repudiates  the  statements,  on  the  ground  that  they 


"Ve  to  Large  interest  upon  interest  on  his  capital,  and  not 

^^ly  give  him   interest  on  his  profits,  but  interest  on  that 

^^terest  also.    According  to  the  bill,  the  co-partnership  agree- 

^^«nt  provided  that  the  firm  should  pay  interest,  to  be  charged 

^^X  the  expense  account,  on  capital  furnished  by  either  of  the 

X>5^rtners.      The  answer  states  that  the  agreement  was  that 

"*^>terest  should  be  allowed  and  paid  by  the  firm  on  the  final 

^^^ttlement,  upon  the  capital  which  each  member  should  con- 

^^bute.    The  statements  show  that,  in  fact,  interest  was  calcu- 

^^ted  and  allowed  to  both  parties,  from  time  to  time,  both  on 

^^^^=^pital  and  profits,  and  that  interest  was  allowed  upon  such 

^^terest  also.     While  Ditmars  had  capital  in  the  concern, 

^ Interest  was  allowed  to  him  on  interest  thereon,  and  interest 

^vas  allowed  to  him  on  the  profits  left  by  him  in  the  concern. 

-tt  appears  by  the  statements  that  Large  left  both  the  interest 

o^   his  capital  contributed  in  the  beginning  (which  interest 
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was,  according  to  the  partnership  agreement,  as  stated  in  the 
bill,  to  go  to  the  expen.se  account,)  and  all  his  profits  and  the 
intt>rest  thereon,  in  the  concern,  for  the  benefit  of  the  buaines.f ; 
and  the  statements  would  seem  to  be  some  evidence,  at  least, 
of  an  agreement  between  the  jxirtners,  tliat  the  interest  and 
the  profits  due  liurge  should  be  left  in  the  concern  as  addi- 
tional capital  contributed  bv  him,  and  that  they  should  bear 
interest  accordingly,  according  to  the  partnership  agreement. 
The  statements,  it  may  be  remarked,  show,  also,  the  capital 
contributed  by  each  partner,  and  they  do  not  show  the  con- 
tribution to  the  capital  by  the  defendant,  of  the  ?30(X) 
claimed  in  the  answer  to  have  been  furnished  bv  him.  The 
defendant's  refusal  to  account  is  not  denied.  The  co-partner- 
ship has  been  dissolved.  The  statements  show  that  the 
defendant  has  no  interest  in  the  assets.  As  the  case  stands, 
the  injunction  ought  not  to  be  dissolved. 


Hoppock's  Executors  vs.  The  United  New  Jersey 
Railroad  and  Canal  Company  and  The  Pennsyl- 
vania Railroad  Company. 

1.  The  Court  of  Chancery  exercises  concurrent  jurisdiction  with  courts 
of  law  in  canes  where,  though  the  righti*  are  of  a  purely  legal  nature,  other 
and  more  efficient  aid  is  required  than  a  court  of  law  can  afford,  to  meet  the 
difficulties  of  the  case  and  insure  full  redress. 

2.  The  Court  of  Chancery  will  take  jurisdiction  of  a  suit  whose  subject 
matter  is  properly  cognizable  at  law,  and  though  adequate  relief  may  be 
given  there,  in  order  to  a  discovery ;  and  in  this  case,  under  the  circum- 
stances, it  was  held  that  a  suit  in  equity  might  be  maintained  for  discover}' 
of  the  party  who  should  be  sued  at  law,  and  as  to  (he  liability  of  the  parties 
against  whom  the  bill  was  filed. 

3.  An  agreement  by  the  Delaware  and  Raritan  Canal  Company,  guar- 
anteeing to  A,  his  heirs  and  assigns  forever,  out  of  the  feeder  of  the  canal, 
sufficient  water  for  three  runs  of  stones  at  all  times,  and  for  a  foorth  mn  of 
stones  at  all  times  except  when  the  water  could  not  be  taken  without  injury 
to  the  company,  Ac,  in  consideration  of  a  grant  of  land  by  A  to  the  com- 
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pany  for  its  pnrposes  according  to  its  charter,  and  the  release  of  damages^ 
awarded  against  the  company  in  A's  favor  on  proceedings  in  condemna. 
tioQ,  and  the  relinquishment  by  A  of  valuable  water  rights  in  the  Del- 
aware river,  held  not  to  have  been  ultra  vires. 


BUI  for  relief.     On  general  demnrrer  by  both  defendants^ 
J/r.  E.  T,  Green,  for  demurrants. 
Mr.  W.  Hdlsted,  for  complainants. 

The  Chancellor. 

The  causes  of  demurrer  assigned  on  the  argument  were,. 

that  the  contract  on  which  the  bill  is  filed  was  ultra  vires,  and 

that  if  it  were  not,  the  complainants  have  an  adequate  remedy 

^t  law.    The  bill  is  filed  by  the  executors  of  William  L. 

Boppock,  deceased,  and  the  claim  to  relief  is  based  on  an 

^^^reement  in  writing,  made  on  or  alwut  the  27th  of  June,, 

^834,  between  the  testator  and  John  S.  Wilson,  of  the  one 

I^rt,  and  the  Delaware  and  Raritan  Canal  Company,  of  the 

^^her  part,  by  which  the  company  guaranteed  to  Hoppock  and 

"  Hson,  and  their  heirs  and  assigns  forever,  out  of  the  feeder 

'^*  the  canal,  sufficient  water  (to  be  taken  out  above  the  dam 

'*^U  to  be  built  across  Wickhechcoke  creek,)  for  three  runs  of 

^tooes  at  all  times,  and  for  a  fourth  run  of  stones  at  all  times 

^^cept  when  the  water  for  it  could  not  be  taken  out  without 

'HjUry  to  the  comjMiny,  as  to  which  it  was  to  be  the  judge.. 

"*^he  water  used  for  the  mill  was  to  be  discharged  into  the 

^^er,  and  Hoppock  and  Wilson,  by  the  agreement,  agreed. 

^o  release  to  the  company  the  damages  assessed  by  the  com- 

*^^isgioners,"  and  agreed  also  that  the  company,  in  passing 

'^*^iX>ugh  their  land,  might  take,  if  it  saw  fit,  a  strip  of  that 

^^d  not  exceeding  fifteen  feet  in  width  in  addition  to  what  it 

^^n  had  along  the  line  of  its  canal,  and  also  land,  in  size  not 

^  exceed  thirty  by  fifty  feet,  for  a  house  for  the  keeper  of  the 

^^^ard-lock;    and  they  thereby  yielded  up  all  privileges  or 

^jphts  of  taking  water  for  mills  out  of  the  river  Delaware., 

'^^^le bill  allies  that  Wilson  subsequently  transferred  all  his^ 
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righte  in  the  pivmises  to  Hop[)ock,  and  that  afterwards,  in 
1872  and  187.'^,  the  company,  in  violation  of  the  agreement, 
failed  to  supply  HopjKK*k  with  water,  which  t»ause<l  him  a  loss- 
in  daina»rc^  alxmt  J?3ol),  to  which  .sum  he,  in  his  lifetime,  was 
and  the  complainants,  as  his  executors,  since  his  death,  have 
lx»en,  tVititled  a(t»ordingly  from  the  company,  or  from  any 
other  company  or  w)mpanies  upon  which  its  liability  may  have 
devoIv(»d.     The  hill  further  states  that  thecsmal  comj>any  was, 
under  the  act  of  Fehruary  loth,  1831,  consolidated  with  the 
Camden  and  Aml)oy  liailroad  and  Transjwrtation  Company,^ 
and  that  the  act  provideil  that  the  comjmnies  should  be  joiiitli^ 
liable  on  all  contracts  made  or  to  be  made  bv  either  and  eac 
of  them,  and  might  jointly  sue  and  be  sueil,  plead  and  be  ii 
])leaded,  in  all  cinirts  of  law  and  equity.    It  further  states  th.__   at 
under  the  act  of  March  17th,  1870,  the  joint  companies  wci^^re 
<»onsolidated  with  the  New  Jersey  Railroad  and  Transjwrtatw    -on 
Company,  and  that  the  (consolidation  adopted  the  name  of  1Z7^\\c 
United  New  Jersey  Railroad  and  Canal  Company,  and  tl^^^at, 
by  the  last-mentioned  a<*t,  it  was  j>rovided  that  the  consol  i-^^a- 
tion  should  not  release  or  discharge  the  united  companicr^^^  ^^ 
any  comi)any  or  companies  with  which  they  should  be  eon —        ^^^ 
dateil,  from  any  taxes,  liabilities,  obligations,  or  duties  w 
they  or  either  of  them  might  be  subjei't  or  liable  to,  eithe? 
the  state  or  any  other  [)erson  or  [x^rsons.     The  bill  cha- 
that,  bv  the  consolidation,  The  United  New  Jersev  Railx"*^ 
and  Canal  Company  assumeil  all  the  duties,  contracts 
liabilities  of  the  canal  comi>any,  including  the  damages  claL 
by  the  complainants  by  reas<.)n  of  the  breach  of  covenant, 
further  stat(?s  that  the  former  company,  in  1872,  1 
railroads  and  canal  and  franchisees,  under  the  act  of  i£ 
17th,  1870,  for  nine  hundred  and  ninety-nine  years,  to- 
Pennsylvania  Railroad  Comj)any,  and  that  the  lease  was 
tied  by  the  legislature.     The  bill  claims  that  the  last-ni*- 
company,  as  lessec^s,  became  liable  to  discharge  the  cove 
and  obligtitions  of  the  canal  company.     It  further  states 
the  act  of  Maivh  14th,  1872,  providetl  that,  on  the  oonso      - 
tion  of  the  canal  c»ompany,  the  Camden  and  Ambov  Rai 
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Company,  and  the  New  Jereey  Railroad  Company,  those  eom- 
'  panics  should  cease  to  exist  as  separate  orgjinizations ;  and  it 
further  states  that  they  have,  in  fact,  ct^aseil  to  exist  accord- 
ingly, and  have  not  had,  since  the  act  of  1872  was  accepteil, 
ttny  officers  or  agents,  so  that  no  service  of  process  can  be 
made  on  either  the  canal  company  or  the  Camden  an<l  Aniboy 
fiailroad  Company  ;  and  it  further  states  that  the  l^ennsyl- 
vania  Railroad  Company  holds,  under  the  lease,  all  the  prop- 
^-'rty  of  the  canal  company. 

The  bill  seeks  relief  on  the  ground  of  the  inability  of  the 
<^mplainauts  to  obtain  redress  at  law  from  want  of  infor- 
mation as  to  whom  thcv  should  sue,  and  it  asks  discovery. 
^  am  satisfied  that  the  complainants  are  entitled  to  the  aid 
^f  the  court  in  the   premises.     With  a  cause  of  action  for 
linages  against  the  canal  company,  (and  by  the  act  of  Feb- 
»*Uary  15th,  1831,  against  the  Camden  and  Amboy  Railroad 
'^^mpany,  also,)   they  are  unable  to  procecnl  against   either 
^^    them,  because  these  companies  have  both  ceased  to  exist, 
-^ue  United  NewJei*sey  Railroad  and  Canal  Company,  which 
^^cceeded  them,  received,  as  a  couvsolidation,  all  of  the  proi>erty 
*^**   the  consolidated  c»ompanies,  "  subject,'Mn  the  language  of 
^•^«  act,  "to  all  the  duties  and  obligations"   then  "existing 
^^pon  or  made  by  said  threi^  corporations,*'  and  "subject  to  all 
^^ntrarts,  agreements  and  engagements''  theretofore  "lawfully 
*^a(le"  by  those  companies  or  either  of  them.     That  company 
'^^  parted  with  the  possession  of  all  the  proi>erty  which  be- 
^^nged  to  the  consolidated  wmpanies,  by  leasing  it,  as  above 
^^lentioned,  to  the  Pennsylvania  Railroad  Company  and  deliv- 
^-ling  it  over  to  that  comj)any,  which  now  holds  it  accordingly, 
^^d  according  to  the  bill,  denies  its  liability  to  answer  for  the 
^^ch  of  the  covenant.    The  property  of  the  covenantor  (part 
^f  it,  perha[)s,  that  which  entered  into  the  consideration  of  the 
^^Venant,)  is  here  in  the  hands  of  lessees,  whose  lessors  re- 
^^ived  it  "  subject  to  "  the  covenant,  and  the  lessees  claim  to 
*^^ld  it  free  from  obligation  or  liability  in  respect  to  the  c*ove- 
?^lit.     The  lessors  have  no  property  which  can  be  reachetl  at 
"^"^^r.    Under  the  circumstances,  the  complainants  areentitlcKl 
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to  discovery  as  to  the  liability  of  the  lessees  in  the  premises. 
They  will  not  \ye  required  to  try  experiments  at  law.  They 
are  entitled  to  know  whether  the  lessees  are  not  liable.  When 
discover}'  shall  have  been  made,  this  court  will  act  in  the 
matter  in  conformity  with  its  practice,  and  with  due  r^ard  to 
the  rights  of  the  parties  in  reference  to  the  forum  in  which  the 
question  of  breach  and  damages  should  be  tried.  Said  Chan- 
cellor Williamson,  in  Little  v.  Cooper,  2  Stockt.  274,  on  the 
subject  of  jurisdiction  in  cases  where  discover}'  k  sought: 
"  Wliere  the  subject  is  one  which  is  properly  cognizable  at  law 
only,  and  adequate  relief  can  be  given  there,  as  where  damages 
are  to  l)e  ascertained  or  titles  to  land  tried,  and  in  cases  of 
mere  trespass,  a  Court  of  Chancer}-  frequently  takes  jurisdic- 
tion, in  order  that  a  discovery  may  \ye  had  on  the  oath  of  a 
party,  or  to  comi)cl  the  j)roduction  of  papers  and  documents. 
The  end  for  which  the  jurisdiction  of  the  court  was  invoked 
having  l)een  attained,  the  party  seeks  his  redress  in  the  proper 
tribunal  at  law."  In  Pearce  v.  Crestcicky  2  Hare  286,  Vice- 
Chancellor  Wigram  said  that  "  the  necessity  a  party  may  be 
under,  from  the  very  nature  of  a  given  transaction,  to  come 
into  <y|uity  for  discovery,  is  a  circumstance  to  be  regarded  in 
dei^iding  ujxm  the  distinct  and  independent  question  of  equit- 
able jurisdiction."  This  court  exercises  concurrent  jurisdiction 
with  (»ourts  of  law  in  cases  where,  though  the  rights  are  of  a  ^ 
purely  legal  nature,  other  and  more  efficient  aid  is  required  A 
than  a  court  of  law  can  afford,  to  meet  the  difficulties  of  the^ 
cjtse  and  insure  full  redress. 

But  the  defendants  insist  that  the  agreement  stated  in  th( 
bill  and  on  which  this  suit  is  founded,  was  vltra  vires ;  an< 
the  case*  of  Anmtrong  v.  Pennsylvania  IL  R.  Co.,  9  Vrooin  1^  - 
is  cit<Hl  in  supi)ort  of  this  position.  That  case,  however,  doess?- 
not  sustain  it.  On  the  contrary,  it  was  there  held  that  it  wa^=s- 
not  ultra  vires  for  the  canal  company,  having  a  right  to  drawt^^ 
water  from  the  Delaware  river  for  its  chartered  purposes, 
agrei*  to  discharge  its  waste  water  at  a  certain  point ;  and  thai 
an  action  on  such  an  agreement  could  be  maintained.  Th< 
agreement  stated  in  the  bill  was  not,  as  the  defendants'  couDser  ^^ 
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insists  it  was,  an  agreement  to  sell  the  water,  nor  was  it  an 
^^greement  to  ftirnish  water   for  power,  for  a  consideration 
Uuconnected  with  the  business  of  the  company,  but  it  appears 
to  have  been  a  contract  by  which,  in  consideration  of  a  grant 
of  land  by  Hoppock  and  Wilson  to  the  company,  for  its  pur- 
poses, according   to  its  charter,  and  the  release  of  damages 
awarded  against  it  in  their  favor,  on  proceedings  in  condem- 
nation under  the  charter,  and  the  relinquishment  by  them  of 
^"ater  rights  on  the  Delaware,  the  company  agreed  with  them 
^hat  they  and  their  heirs  and  assigns  should  have  water  from 
^'^e  feeder  at  all  times,  absolutely,  to  a  certain  extent,  and  con- 
^'^tionally,  to   a  certain   further  extent.     The   arrangement 
appears  to  have  been  the  means  by  which  the  company  ob- 
^*tied  the  release  of  damages  assessed  against  it,  and  made 
^^^pensation  for  the  water  rights  and  land  above  mentioned, 
^^^^^uired  by  it  from  Hoppock  and  Wilson,     That  the  com- 
y  had  power  to  make  such  an  agreement  on  such  a  consid- 
ion,  cannot  be  doubted.     It  was  not  in  conflict  with  its 
^^'^erests  or  the  dictates  of  public  policy,  in  connection  with 
.  ^^^  purposes  for  which  it  was  chartered.     It  does  not  appear, 
^^eed,  but  that  the  arrangement  was  the  most  judicious  that 
/^'^^^Id  have  been  made  in  the  premises  by  the  company,  nor 
^t  that  by  means  of  it,  and  for  a  consideration  which  practi- 
Tly  neither  cost  it  anything  nor  inconvenienced  it  in  any 
ay,  it  acquired  land  for  its  purposes,  and  acquired,  or  extin- 
V^^^^hed  in  its  own  interest,  valuable  water  rights,  for  which 
otherwise  would  have  been  compelled  to  pay  a  large  price. 
Armstrong  t?,   Pennsylvania   R.   R.   Co.,  Chief  Justice 
^       -msley,  delivering  the  opinion  of  the  court,  said :  "  I  see  no 
"^^gal  obstacle  to  this  canal  company,  l)eing  in  need  of  a  place 
"^er  which  to  discharge  its  waste  water,  agreeing  with  a  land- 
^^^'^er  that  in  consideration  of  such  privilege,  he  shall  have 
^  use  of  such  water  so  long  as  it  is  consistent  with  the  con- 
^'iienoe  or  well-being  of  the  company  to  let  it  ofl*  at  that 
^Jiit.    Whether   an   agreement    can   go   beyond   that   and 
^palate  for  a  continuance  of  such  supply,  notwithstanding 
*^^t,  in  the  fair  judgment  of  the  officers  of  the  company,  its 
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convenience  or  real  interest  requires  the  cessation  of  such 
privilege,  is  a  more  important,  and,  it  may  be,  a  more  difficult 
question,  which  it  is  not  necessary  to  consider  until  the  state 
of  the  circumstances  is  presented  to  the  court.''  On  the  case 
made  by  the  bill,  it  does  not  apj)ear  that  the  water  agreed  to 
he  furnished  absolutely,  could  not  have  been  furnished  at  all 
times  when  it  is  alleged  to  have  been  withheld,  M-ithout  in- 
cx)nvenience  to  the  company  or  its  operations. 

The  bill  prays  specific  performance  of  the  covenant  as  |)art 
of  the  relief. 

The  demurrers  will  Ikj  overruled,  with  costs. 


Rea's  Executor  vs.  Wheeljir  and  others. 

SheriflTs  sale  under  forcclcwure  set  aside,  upon  terms,  on  motion  of  com- 
plainant in  the  same  proceedings,  on  ground  of  gross  inadequacy  of  price 
and  surprise;  the  failure  of  himself  or  solicitor  to  be  present  and  look 
after  his  interests,  being  satisfactorily  accounted  for. 


Motion  to  set  aside  sheriff's  sale  of  mortgjigeil  preinisi^^. 
On  petition  of  complainant,  and  affidavits. 

Mr,  W.  II.  Vredcnburgh,  for  ci>niplainant. 

Jlr.  B.  Allen,  Jr.,  for  the  piircliaser. 

The  Chancellor. 

Under  the  fieri  facias  issued  in  this  cause  for  the  sale  of  the 
mortgaged  premises,  the  property  was  sold  to  a  stranger,  for 
$215,  about  one-sixth  of  its  value.  The  complainant  was  not 
present,  nor  was  he  represented  at  the  sale.  His  mcMrtgage 
was  the  only  encumbrance  upon  the  property,  and  the  amount 
due  upon  it  exceeds  the  value  of  the  premises.  The  mort- 
gagor is  insolvent.     The  complainant  resides  in  a  remote  part 


MAY  TERM,  1876.  293 


Collingd  V.  City  of  Camden. 


of  the  State  «of  Pennsylvania,  and  he  relied  upon  his  solicitor 
here,  and  his  counsel  in  New  York,  to  protect  his  interest  in 
the  sale.    The  counsel  expected  to  attend,  and  the  solicitor, 
"^th  good  reason,  relied  on  his  doing  so,  and  he,  therefore, 
neither  attended  himself,  nor  made  any  provision  for  purchas- 
^Bg,  or  for  an  adjournment.     The  counsel  was  prevented  by 
illness  from  attending  the  sale.     He  did  not  notify  the  solici- 
tor of  his  sickness  and  consequent  inability  to  be  present  at 
*lie  sale,  because  he  supposed  the  latter  would  surely  attend, 
-^ie  complainant  prays  that  the  sale  may  be  set  aside.     No 
^^  has  been  delivered  by  the  sheriff.     He  is  entitled  to  the 
«lief  which  he  seeks.     Howell  v.  Hester,  3  Green's  C.  E.  266. 
ine  sale  will  be  set  aside  on  terms  that  the  complainant  pay 
^0  the  purchaser  his  costs  of  this  application,  and   lawful 
Jiitefest  on  the  purchase  money  from  the  time  when  it  was 
paid   to  the  sheriff. 


C'oLLiNGS  and  others  vs.  The  City  of  Camden. 

'^^  injunction,  ifwued  to  restrain  municipal  authorities  from  increasing 
^^^  ^ebt  of  the  city  by  contracting  in  its  name  and  on  its  credit  for  muni- 
^P^l  improvements,  and  for  furnishing  the  city  hall,  &c.,  on  the  ground 
i"«.t  xhe  indebtedness  of  the  city  was  thereby  increased  beyond  the  amount 
^'^^ed  by  its  charter,  and  that  the  proposed  expenditures  were  not  in- 
^  ^^ed  within  the  appropriations  for  the  year,  was  dissolved  as  to  the 
'u^niture,  on  the  ground  of  laches  in  filing  the  bill  till  after  the  contracts 

^t^for  had  been  made,  and  the  parlies  had  entered  inlo  bonds  to  perform 

^(ti;    those  persons  not  being   made   parties  to  the  bill,  and  the  bill 

"^•tlier  seeking  to  restrain  them  from  performing  the  contract,  or  the  city 

"^^xi  convening  performance. 


iill  for  injunction.     Motion  to  dissolve  injunction  on  bill 
^^d  answer. 

Mr,  Alfred  Hugg,  for  motion. 

Mr,  D*  J.  Pancoasty  eontra. 
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The  Chancellor. 

The  bill  was  filed  on  the  27th  of  December,  1875,  for  an 
injunction  to  restrain  the  municipal  corporation  of  Camden 
from  increasing  the  debt  of  the  city  by  contracting  in  its  name 
and  on  its  credit,  for  the  erection  of  a  fence  around  the  citv 
hall,  or  for  the  furnishing  that  building,  or  for  the  purchase 
of  a  tower  clock  therefor,  and  from  giving  any  evidence  oJ 
debt,  in  its  name,  to  any  person  or  persons  on  account  of  anv 
contract  made  in  pursuance  of  certain  resolutions  of  the  city 
council,  passed  on  the  27th  of  October,  1875,  authorizing  th( 
city  hall  building  committee  to  purchase  the  furniture  and 
clock,  and  to  advertise  for  proposab,  and  award  contracts  tc 
the  lowest  bidder  for  the  building  of  the  fence.  The  first 
section  of  the  supplement  of  1873  to  the  charter,  (Pamph.  L. 
1873,  p.  344,)  provides  that  the  city  council  shall  not  have 
power  to  raise  by  loan,  in  any  year,  a  greater  sum  than 
$25,000,  and  shall  not  have  power  to  increase  the  debt  of  the 
city  beyond  $1,000,000.  The  second  section  provides  that 
they  shall,  during  the  month  of  June  in  each  year,  or  as  soon 
thereafter  as  possible,  make  the  annual  appropriations  for  the 
different  departments  of  the  city,  and  that  no  appropriation 
shall  be  exceecleil,  nor  work  contracted  for  or  material.*? 
ordered,  nor  proposals  asked  for  either  work  or  materials, 
unless  the  cost  thereof  can  be  paid  out  of  the  appropriation  oi 
the  year,  unless  in  cases  of  extreme  emergency,  and  then  only 
by  a  vote  of  three-fourths  of  the  members  of  the  city  council. 
The  bill  stjites  that,  at  the  time  of  the  filing  thereof,  the  debt 
exceeded  $1,000,000;  and  that  the  council  did  not,  during 
the  year  previous  to  the  passing  and  adoption  of  the  resolu- 
tions above  mentioned,  make  any  appropriation  for  any  de- 
partment of  the  city  which  included  the  expenditure  thereby 
contemplated ;  and  that  the  furnishing  and  improvement  of 
the  city  hall,  as  provided  by  the  resolutions,  were  not,  when 
the  resolutions  were  passed,  and  have  not  been  since  then,  a 
case  of  extreme  emergency  within  the  meaning  of  the  supple- 
ment ;  and  that  the  resolutions  were  not  passed  by  a  three- 
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fourths  vote.     The  answer  admits  the  truth  of  the  ^tateraents 

of  the  bill  as  to  the  amount  of  the  debt,  and  the  faet  that 

there  was    no   appropriation   which   include<l   the   proposed 

^Jcpenditure,  but  allt^es  that  the  resohitions  were  passed  by  a 

three-fourtlis  vote ;  and  it  insists  that  the  question  whether  an 

extreme  emergency  existed  was  to  be  determined  by  the  city 

f^uncil  alone,  whose  discretion  on  the  subject  was  absolute,  and 

^iieir  judgment  final.     It  further  states  that  before  the  filing 

of  the  bill,  contracts  had  been  made  by  the  committer?  for  the 

fiirniture,  with  persons  who  had  given  bonds  to  the  city  for 

^^^  faithful  performance  of  their  respective  contracts,  and  that 

^'^^  furniture  has  since  been  delivered  to  the  city,  according 

^^  the  contracts.     The  answer  was  filed  on  the  19th  of  Feb- 

''^Ui.ry,  1876.     No  replication  has  been  filed.     The  city  are 

"^^  only  defendauts  to  this  suit.     I  deem  it  unnecessary  in 

"'^posing  of  this  motion  to  consider  any  of  the  propositions 

^*    the  defendants'  counsel,  as  to  the  construction  of  the  sections 

^*      the  supplement  to  the  charter  above  referred  to.     The 

'^^•^hes  of  the  complainants  in  apj)lying  for  relief  are  sufficient 

'^^^^^son  for  dissolving  the  injunction,  so  far  as  the  contracts 

^^^  the  furniture  are  concerned.     The  resolutions  were  passed 

^^><l  approvefl  on  the  27th  of  October.     The  bill  was  not  filed 

^  ^Xtil  the  27th  of  December.     The  contracts  for  the  furniture 

^^^d  then  been  entered  into  with  the  city  by  persons  who  were 

^  ^«n  under  bonds  to  perform  them.     These  persons  w^ere  not 

*^^^^^de  parties  to  the  suit,  and  the  complainants  did  not  seek  to 

l^**event  them  from  j)erforming  their  contracts,  or  to  restrain 

y^^ »^e  city  from  recjuiring  such  performance.     Such  negligence 

^=^    a  forfeiture  of  the  right  to  equitable  relief  in  the  premises. 

-^^ijMhy.  AdartiSj  10  CWt.  2o2.     The  injunction  will  be  dis- 

^Ived,  so  far  as  the  furniture  is  concerned,  but  it  will  l)c 

^'ithout  costs. 


i 
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PhovostV  Exp:<t'T()R  rs.  Provost  and  others. 

1    TeHtator  authorized  Iuh  executors,  in  their  discretion,  to  sell  alE  or 

any  part  of  his  real  estate  not  (levi»*ed  by  his  will.  He  deviMed,  sk.  ^^d 
unmistakably  intended  to  devise,  all  of  his  real  estate,  but  he  epecificsL  ~M.  ly 
devised  his  homestead,  using  the  term  devise  in  that  connection  alone,  st^  -wnd 
devised  all  the  rest  of  his  real  estate  by  the  residuary'  clause,  using,  for*  ^>  he 
purpose,  the  word  give.  It  was  necessary  to  sell  the  real  estate  devised  "by 
the  residuary  clause,  in  order  to  execute  the  will  and  discharge  the  tn:^  sts 
thereby  created.  Held,  that  the  power  of  sale  was  intended  to  appl^?"^  to 
the  real  estate  devised  bv  the  residuarv  clause. 

•  r 

2.  The  intention  of  the  te'^tator  is  the  law  of  wills,  and  where    t 
intention  can  be  ascertained,  if  not  in  violation  of  the  rules  of  law,  it 
prevail  over  technical  rules,  and  words  in  their  technical  or  even  ordin 
meaning. 


Bill  for  coustriK'tion  of  will.     Ou  final  hearing  on  bill  i*i».nJ 
answer. 

The  Ciiaxcellor. 

Jonathan  Provost,  dt»cea.se<l,  late  of  the  county  of  Ebs ^^) 

by  his  will,  after  directing  payment  of  his  debts,  gave  to  ^^^ 

wife,  for  life,  in  lieu  of  dower,  the  use  of  his  household  fi—^^^^" 
niture,  and  the  interest  of  a  certain  considerable  sum 
money,  and  gave  and  devised  to  her,  for  life,  the  use  of 
dwelling-house  and  appurtenant  buildings  and  part  of  t^-  ^^ 
homestead  lot.  He  then  gave  considerable  pecuniary  l^aei 
to  two  of  his  grandchildren,  to  be  paid  to  them  on  the-^^^^ 
attaining  to  their  majority ;  the  interest,  in  the  meantime,  toU  ^^^ 
devot^nl  to  their  suj)port.  He  directed  his  executors  to  inv 
the  sums  requisite  to  raise  the  interest  given  to  his  wife,  an 
to  invest  the  legacies  to  his  grandchildren,  and  to  jxiy  ove? 
the  interest.  He  then  gave  to  his  son  Thomas,  after  th 
death  of  his  wife,  the  homestead  premises,  the  use  whereo 
he  liad,  as  before  mentioned,  devised  to  his  wife  for  life,  anc^ 
then  gave  all  the  rest  of  his  real  and  personal  estate,  including 
the  money  to  Ixi  invested  to  raise  the  interest  given  to 


of 
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^vife,  to  his  three  children.     After  appointing  his  executors, 

he  adds  (referring  to  them),  "and  do  hereby  authorize  them, 

in  their  discretion,  to  sell  and  convey  all  or  any  part  of  ray 

x*eal  estate  not  herein  and  hereby  devised."     It   is  necessar}' 

t:o  sell  the  real  estate  devised  by  the  residuary  clause,  in  order 

to  execute  the  will  and  dis<^harge  the  trusts  thereby  (treated, 

and  the  question  is  whether  the  executors  have,  in  fact,  any 

power  under  the  will  to  sell   it.     The  testator  devised,  and 

unmistakably  intended  to  devise,  all  of  his  real  estate.     He, 

however,  ases  the  term  "  devise  "  only  in  connection  with  the* 

^ift  of  the  use  of  his  homestead  for  life  to  his  wife.     In 

devising  the  remainder  therein  to  Thomas,  he  uses  the  word 

^^  give"  only,  and  so  in  the  residuary  clause.     The  power  of 

3^?ale  was  obviously  intended  to  apply  to  the  real  estate  devised 

by  the  residuary  clause,  for  otherwise  it  could  have  no  appli- 

<^«ition  whatever.     By  that  clause  he  had  expressly  devised 

^11  of  his  real  estate,  remaining  after  the  devise  of  part  of  the 

homestead.     By  the  term  devised,  in  the  power  of  sale,  he 

•evidently  meant  specifically  devised.     His  intention  is  clear. 

^^id  Chancellor  Williamson,  in  Stokes  v.  Tilly,  1  Stock.  130 : 

The  intention  of  the  testator  is  the  law  of  wills,  and  when 

that  intention  can  be  ascertained,  if  not  in  violation  of  the 

^"^ules  of  law,  it  will  prevail  over  technical  rules,  and  words  in 

their  technical  or  even  ordinary  meaning."     See  Wif/i^am  on 

^^^ills,  Prop,  1,  and  Hawkins  on  Wills  5. 


Boone  vs,  Ridg way's  Executors. 

A  decree  of  dinmuwal  was,  under  the  particular  circumstances  of  this 
iset  aside. 


Alotion  to  set  aside  decree  of  dismissal. 

JSfr.  S.  H,  Grey  and  3Ir,  A.  Browning ,  for  motion. 

Jfr.  jF.  Voorhees,  contra. 


298  CASES  IN  CHANCERY. 


B<¥>ne  r.  Ridgway'^  Execntore. 


The  Chancellor. 

The  complainant  moves,  on  the  allegation  of  surprise,  to  set 
aside  the  deiTee  dismissing  the  bill.  The  cause  was  set  down 
for  hearing  at  the  term  of  Februarj',  1876.  The  hearing  not 
being  then  brought  on,  an  order  Mras  made  on  the  29th  of  that 
month,  in  open  court,  in  the  j)resence  of  the  solicitors  of  the 
parties,  that  the  complainant  bring  on  the  hearing  before  the 
Chancellor  or  Vice-Chancellor  on  the  3d  of  April,  and  that 
in  default  thereof  the  bill  be  dismissed.  The  complainant 
having  failed  to  bring  on  the  hearing  according  to  that  order, 
another  order  was  made  on  the  24th  of  April,  requiring  her 
to  bring  on  the  hearing  before  the  Vice-Chancellor  on  the  lOth 
of  May.  These  orders  were  dulv  served  on  her  solicitor.  He 
did  not,  however,  bring  on  the  hearing  on  the  last-men tionetl 
day,  and  the  bill  was  accordingly  dismissed,  with  c*o8ts.  It 
appears  from  the  affidavits  read  on  the  motion,  that  the  decree 
of  dismissal  was  a  surprise  to  the  complainant  and  to  her 
counsel  in  Philadelphia,  to  whom  she  had  confided  the  man- 
agement of  the  cause  and  the  employment  of  a  solicitor  here. 
The  order  of  the  24th  of  April,  was  duly  served  according  to 
its  directions,  but  did  not,  in  fact,  reach  the  hands  of  the 
complainant's  solicitor.  He  testifies  that  he  was  not  aware  of 
such  service  until  the  18th  of  July.  It  appears  that  imme- 
diately after  the  order  of  the  29th  of  February  was  made,  he 
set  about  the  preparation  of  the  case  for  hearing,  but  wa.s 
unable  to  find  the  depositions.  They  had  not  been  filed,  and 
the  examiner  Ixjfore  whom  thev  were  taken  was  under  the 
impression  that  he  had,  on  a  previous  occasion,  delivered  them 
to  the  complainant's  solicitor.  The  latter  testifies  that  after 
making  search  for  them,  the  subject  "  dropped  out  of  his 
mind  "  until  it  was  too  late  to  get  the  case  printed  in  time  for 
the  hearing  on  the  3d  of  April.  As  before  stated,  he  testifies 
that  he  was  not  aware  until  the  18th  of  July,  of  the  service 
of  the  order  of  the  24th  of  April  upon  him.  Neither  the 
(H>mplainant  nor  her  counsel  in  Philadelphia,  knew  of  its  exist- 
ence. The  depositions  were  not  filed  until  the  10th  of  May,. 
the  day  on  which  the  decree  of  dismissal  was  entered.     It 
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appears  that  they  were  not  in  the  possession  of  the  complain- 
ant's solicitor,  as  the  examiner  had  supposed  they  were,  when 
the  former  called  upon  him  to  get  them  in  order  to  print  the 
case.  The  compilainant  is  a  very  aged  lady,  and  necessarily 
relied  apon  others  for  the  supervision  and  management  of  her 
cause.  She  appears  to  have  employed  counsel  in  Philadel- 
phia, as  well  as  a  solicitor  here.  She  is  chargeable  with  no 
laches  except  such  as  are  imputable  to  her  from  the  inatten- 
tion of  her  solicitor.  The  action  is  brought  for  the  recovery 
of  an  amount,  $2067.50,  with  interest,  which  she  claims  on 
the  ground  of  mistake,  made,  as  she  insists,  in  an  account 
between  her  and  the  defendant's  testator  in  a  settlement  be- 
tween him  and  her  in  respect  to  certain  property  belonging  to 
them.  Under  the  circumstances,  she  ought  to  be  relieved 
from  the  decree  of  dismissal.  She  will,  however,  be  required 
to  pay  the  costs  of  that  decree,  and  will  be  put  upon  terms  to 
bring  on  the  cause  for  hearing,  at  such  time  as  the  Vice- 
Chancellor  may  fix. 


Jersey  vs.  Demarest  and  others. 

A  b<ma  fide  mortgage,  given  after  the  entry  of  a  personal  decree  of  this^ 
court  against  the  mortgagor  for  the  payment  of  money  merely,  but  before 
^e  filing  of  a  statement  or  abstract  of  the  decree  in  the  Supreme  Court, 
^  aeoordance  with  the  provision  of  the  fifty-ninth  section  of  the  chancery 
*^»  is  entitled  to  priority  over  the  decree. 


Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 

Jfr.  G.  Ackersoriy  Jr.,  for  complainant. 

•Ifr.  W.  J/.  Johnson,  for  Van  Valen,  the  answering  de- 
fendant. 
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*? 


The  Chancellor. 

The  question  presented  by  the  aaswer  is,  whether  a  persoim^ 
decree  of  this  court,  made  in  1873,  merely  for  the  payme^^ 
of  money,  became,  as  against  a  bona  fide  mortgage,  a  li^^ 
upon,  or  bound  the  land  of  the  person  agaiiLst  whom  it  w 
made,  before  the  time  when  a  statement  or  abstract  w; 
according  to  the  provision  of  the  fifty-ninth  section  of  th'  '^^ 
chancer}'  act  {Xix.  Dig.  112),  filed  in  the  office  of  the  cler^**^ 
of  the  Supreme  Court. 

The   answering  defendant,  Van  Valen,  obtained  a  finsr^^ 
decree  in  thbs  court  in   1873,  for  the  payment  of  mone-^^ 
against   the  mortgagor,  Albert  Z.  Ackerman.     It,  howeve-*^^^ 
was  not  docketed  in  the  Supreme  Court  until   1875.     ThrM^ 
-complainant's   mortgage   was   given   by   Ackerman,   in   thrm  :: 
meantime,  upon  lands  which  he  owned  at  the  time  when 
decree   was   entered.      Van   Valen   iasLsts  that   his 
bec-ame,  when  it  was  signed,  a  lien  on  those  lands,  and  that 
is,  therefore,  a  prior  encumbrance  to  the  complainant's 
gage  thereon.     He  iasists  that  when  the  decree  was  entere<^^:^ 
he  was  not  required  by  law  to  docket  it,  to  create  a  lien  o 
the  lands  by  virtue  of  it,  as  against  persons  not  parties  to  ii 
Though  the  fifty-fifth  section  of  the  act,  as  it  stood  at  the  AsiM^^ 
-of  the  decree,  provided  that  the  decree  of  this  court  shouUX-^ 
from  the  time  of  its  being  signed,  have  the  force,  operation,  an 
effect  of  a  judgment  at  law  in  the  Supreme  Court,  from  tl 
time  of  the  actual  entry  of  such  judgment,  the  fifty-ninr 
se(?tion  provided  that  no  decree  of  this  court  made  aft;er 
date  of  the  approval  of  the  act  (April  16th,  1846,)  should, ; 
4Xgainst  any  person  not  a  party  thereto,  become  a  lien  upon  * 
bind  any  lands,  tenements,  hereditaments,  or  real  estate  oth 
than  those  specifically  mentioned  and  described  in  the 
•or  in  the  bill  of  complaint  on  which  the  decree  was  founde^^-* 
until  the  parties  interested  in  the  decree,  or  some  or  one 
them,  should  have  filed  in  the  office  of  the  clerk  of  tE 
Supreme  Court   (to   be   recorded   by  him),  a   statement 
abstract  of  the  decree,  containing  the  names  of  all  the  part?- 
thereto,  designating  particularly  those  against  whom  it 
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i^ndered,.  with  the  state  and  county  in  which  they  refspectively 
resided,  the  time  at  which  the  decree  was  signed,  and  the 
amount  of  the  debt,,  damages,,  conts,  or  other  sum  of  money 
thereby  directed  to  be  paid.      By  the  third  section  of  the 
'**uppleinent  to  the  act  approved  in  1855  {Nix.  Dig.  118),  it 
'^'88  enacted  that  all  decrees  and  orders  of  this  court,  whereby 
*uiy  gum  of  money  should  be  ordered  to  be  paid  by  one 
person  to  another,,  should  have  the  force,  operation,  and  effect 
<>f  a  judgment  at  law  in  the  Supreme  Court,  from  the  time 
^f  the  actual  entry  of  such  judgment,  and  that  the  Chancellor 
''^ight  (»der  such  executions  thereon,  as  in  other  cases.     This 
enactment,,  as  well  as  that  of  the  fifty-fifth  section  of  the  act, 
^^'^'as  limited  by  the  provision  of  the  fifty-ninth  section.     The 
fifty-fifth  section  gave  to  decrees  the  force,  effect,  and  opera- 
tion of  judgments  in  the  Supreme  Court.     The  third  section 
^^  the  supplement  enacted,  substantially,  that  not  only  decrees 
^or  the  payment  of  money,  but  orders  of  that  character,  also^ 
'^hould  have  such  force,  effect,  and  operation,  and  that  this 
^*^iirt  might  issue  execution  thereon.   Tlic  fifty -fifth  and  fifty- 
***rith  sections,  and  the  third  section  of  the  supplement,  are 
*^*1  m  pari  materia,  and  should  be  construed  together.     The 
^^slature  evidently  intended,  by  the  fifty-ninth  section,  to 
^^Oiit  the  operation  of  the  general   terms  of  the  fifty-fifth 
^^^•tion,  and  in  enacting  tlie  third  section  of  the  supplement, 
^*id  not  intend  to  rejxjal  or  abridge  the   limitation,  but  to 
^^tend  the  provision  of  the  fifty-fifth  section  to  orders  for  the 
I^^yment  of  money,  and  to  empower  this  court  to  issue  execu- 
^^on  to  enforce  decrees  and  orders  for  the  payment  of  money. 
-C*lie  continuance  of  the  purpose  of  the  legislature,  as  shown 
*^3r  the  fifty-ninth  section,,  to  protect  persons  not  parties  to  the 
^l^cree  against  the  lien  thereof,  unless  it  should  have  been 
^locketed  in  the  clerk's  office  of  the  Supreme  Court,  is  evi- 
^i^nced  by  the  fact  that  that  section  was  not  repealed.    It  was 
'^ther  repealed  expressly  nor  by  implication.    The  provision 
the  third  section  of  the  sapplement  is,  as  to  decTces,  no 
extensive  than  that  of  the  fifty-fifth  section  of  the  act. 
^e  extension  of  the  provision  of  the  last-mentioned  section 
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to  orders  for  the  payment  of  money,  obviously  created  oo 
necessity  for  repeal  of  the  fifty-fifth  section,  in  any  respecf. 
The  operation  of  both  the  fifty-fifth  section  of  the  act  and 
the  third  section  of  the  supplement,  was  limited  by  the  fiftr- 
ninth  section  of  the  act.  Hargravea  v.  Hargraxes,  23  Bern. 
484,  construing  the  thirteenth,  eighteenth,  and  nineteenth 
sections  of  1  and  2  Vict.y  ch,  110.  The  revision  is  in  accord- 
ance with  this  construction.  Itevision  65.  The  revisers 
merely  construed  the  provisions  by  putting  the  fifty-fifth 
section  of  the  act  and  the  third  section  of  the  supplement 
together,  and  adding  the  fifty-ninth  section  of  the  act  as  a 
proviso.  The  complainant's  mortgage  is  entitled  to  priority 
over  the  decree. 


Simon  vs.  Towxsend  and  others. 

1.  A  defendant  to  an  action  at  law,  who,  by  pleading  therein,  has  m^ 
initted  himself  to  the  jurisdiction  of  tlie  common  law  tribunal,  does  not 
thereby  forfeit  his  claim  to  relief  in  equity.  j 

2.  Though  the  equities  of  the  bill  be  all  denied,  the  court  will,  in  it« 
discretion,  liold  the  injunction  till  the  hearing. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill  and 
answer. 

3Ir.  J.  C,  PauUson,  for  motion. 

Mr.  J.  W.  Griggs,  contra. 

The  Chancellor. 

The  defendant  moves  to  dissolve  the  injunction,  on  die 
ground  that  all  the  material  allegations  of  the  bill  are  denied 
in  the  answers,  and  that  the  complainant,  in  view  of  his  delay 
in  applying  to  this  court  for  relief,  has  forfeited  all  claim  to 
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the  continuance  of  the  injunction.     As  a  further  ground,  it  is 
urged  that  the  complainant  having,  before  he  came  here,  sub- 
mitted himself  to  the  jurisdiction  of  a  common  law  tribunal 
in  respect  to  the  subject  of  this  action,  should  be  compelled  to 
«bide  the  result  of  the  litigation  there.     The  complainant,  on 
the  16th  of  March,  1872,  purchased,  at  the  price  of  $4200, 
<*ertain  land  and  premises,  at  a  sale  by  the  sheriff  of  Passaic 
oounty,  under  an  execution  issued  out  of  this  court  for  the  sale 
«f   mortgaged  premises  in  foreclosure  proceedings.     At  the 
^le,  the  complainant  paid  the  sheriff  $100  on  accx)unt  of 
his  bid.     By  the  conditions  of  sale,  the  deed  was  to  be  de- 
livered on  the  31st  of  the  same  month  of  March.     On  the 
-9  th  of  that  month  the  complainant  gave  the  sheriff  written 
ftot:ice  not  to  prepare  any  deed  of  the  property  for  him,  and 
^hat  he  did  not  intend  to  receive  any  deed  for  it,  and  that  he 
^^ould  require  the  sheriff  to  re-pay  the  $100  to  him.     The 
^^^ison  of  this  determination  not  to  complete  the  purchase  was, 
^^-^    the  bill  allies,  the  fact  that  the  mortgagors,  (two  persons 
^^  the  name  of  Spickers,)  in  the  foreclosure,  representing  them- 
^^^Ives  to  be  the  owners  of  the  property,  and  that  it  would  be 
^*^ld  clear  of  all  encumbrance,  had  urged  and  besought  the 
^*='C>inpIainant  to  buy  the  pro|)erty  for  them,  they  agreeing  with 
^  i  m,  that  if  he  would  do  so,  they  would  take  it  off  his  hands 
^*^^  an  advance  of  $500  in  four  months,  when  they  would  have 
^^^tricated  themselves   from   their  financial    embarrassments, 
'^fl^r  the  sale,  he  discovered  that  the  sale  was  in  fact  subject 
^^  the  first  mortgage,  (for  $17o0  and  interest,)  on  the  prop- 
^^y,  on  which  there  was,  at  the  time  of  the  sale,  due  more 
^^D  $1400.     No  deed  was  tendered  to  the  complainant  by 
*^^  sheriff,  but  the  latter  proceeded  to  re-sell  the  property 
^^der  the  execution,  and  on  the  13th  of  July,  1872,  sold  and 
^^*iveyed  it  accordingly  to  James  Van  Blarcom  for  $2100. 
^  September,  1874,  (according  to  the  pleadings  in  this  suit,) 
^^rly  two  years  and  a  half  after  the  sale  to  the  complainant, 
*^^  sheriff  began  suit  in  the  Supreme  Court  against  the  former 
recover,  under  the  conditions  of  sale,  the  amount  of  the 
iency  between  the  price  at  which  the  property  was  struck 
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off  to  him  and  that  at  which  it  was  purchased  by  Van  Bl. 
com.     The  (»om[)lainant  pleaded  in  that  action,  and  on 
trial  the  plaintiff*  was  non-suited.     The  non-suit  was  suL: 
quently,  at  the  term  of  Xoveml)er,  1875,  of  the  Sup 
Court,  set  aside,  and  a  new  trial  ordered.     The  coraplai 
on  the  17th  of  April,  1876,  before  the  time  fixed  for  the  m: 
trial,  filed  his  bill  in  this  cause  praying  to  be  relieved  of 
bid,  and  for  an  injunction  against  the  suit  at   law.     He 
not,  by  pleading  in  that  action,  forfeit  his  claim  to  relief  Im 
He  appears  to  have  l)oen  adviseil  that  an  action  at  law  in 
premises  would  not  lie  against  liim,.  and  the  judge  so  held 
the   trial.     The   Supreme  Court,    however,   held   otherv^ 
The  grounds  on  which  he  seeks  relief  here  would  not 
available  to  him  as  a  defen(*e  at  law.     Xor   has  he  forfc3- 
his  claim  to  relief,  by  laches.     As  soon  as  he  discovered 
falsity  of  the  representation  made  to  him  by  the  Spickers, 
in  a  few  days  after  the  sfile,  he  notifiwl  the  sheriff*  in  writ^ 
of  his  determination  not  to  take  the  pro[)erty.     Instead 
taking  measures  to  compel  him  to  complete  his  purchase, 
sheriff*  re-advertiseil  the  property,  and  re-sold  it.     2s  or  did 
or  any  one  else  interested  in  the  execution,  as  far  as  appea 
even  intimate  to  the  complainant  an  intention  to  hold  hi 
upon  the  bid,  in  any  way.     Xwirly  two  years  and  a  lit 
elapsed  without  any  demonstration  against  him.     Ackerma 
who  was  the  holder  of  the  swond  mortgage,  and  as  such,  tl 
complainant  in  the  foreclosure  suit,,  was  present  at  the  fir 
sale.     The  bid  at  which  the  projwrty  was  struck  off*  at  tl 
second  sale  was  not  enough  to  satisfy  the  amount  due  him  < 
the  decree,  but  after  applying  the  proceeds  of  that  sale  the 
remained  more  than  J$r200  due  him.     Neither  he  nor  ai 
other  of  the  persons  holding  (incumbrances  subsequent  to  h 
took  any  steps,  until  the  suit  at  law  was  brought  in  1874, 
compel  the  complainant  to  complete  his  purchase,  and  y 
had  he  completed  his  purcliase,  the  amount  realized  by  t 
sale  would  have  paid  off*  Ackerman's  claun  in  full,  and  left 
surplus.     The  defendants  give  no  reason  for  the  delay  in  see 
ing  to  hold  the  complainant  to  his  bid.     Indeed,  it  appears 
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the  answer  of  Aekerman,  that  after  tlie  sale  to  Van  Blarcom 
lie  t<x»k  a  mortgage  from  the  Spiekers  to  s(H*nre  the  |>ayment 
of  the  amount  of  a  judgment  he  had  reoovereil  against  them 
^>ii  their  bond,  for  the  mortgage  debt.  Although  those  of  the 
all^ations  of  the  bill  on  which  the  elaim  to  relief  must  dej)end, 
are  denieil,  vet  the  citse  is  one  in  which  it  is  the  dutv  of  the 
<^urt  to  hold  the  injunction  until  the  hejiring.  If  the  injunc- 
tion be  dissolveil  the  complainant  will  Ixi  wholly  remedik*ss. 


CorRTER  vs.  Stacu}. 

1  •  TeRtalrix  devisft  her  residence  to  her  daughter,  for  her  Pole  u«e  and 

*^^efit,  for  60  long  a  time  as  she  might  remain  single  and  unmarried,  or 

*^lil  snch  time  as,  in  her  judgment,  she  might  deem  it  advantageous  to 

'^'l  and  dispose  of  the  same.     The  daughter  is  married.    Held^  upon  bill 

*'^  for  constniction  of  the  will,  that  the  intention  was  that  the  daughter 

'^Hould  have  the  residence  until  she  either  married  or  deemed  it  advan- 

^'Mgeoas  to  sell,  whichever  should  first  happen  ;  and  the  daughter  having 

*'**Mied,  the  executors  have  power  to  sell,  and  it  is  their  duty  to  exer- 

**'«*-  it. 


^.  Plain,  clear  words,  read  in  their  ordinary  sense,  must  always  govern 
^'^  searching  for  the  intention  of  a  testator,  unle-w  repugnant  to  other 
^^ttla,  equally  plain  and  clear,  in  another  part  of  the  same  will. 

3.  Conrts  sometimes,  in  attempting  to  give  effect  to  a  testator's  intention, 

|*^**pltce  **or"  and  substitute  "and,"  and  also  put  "or"  where  the  testator 

^^**  written  "and,"  but  such  departures  from  the  words  of  the  will  are 

^**^Ter  made  except  it  is  clear  they  are  necessary  to  give  effect  to  a  clear 

Lrpose  of  the  testator. 


4.  All  doubts  must  l)e  resolved  in  favor  of  the  testator's  having  said 
^  Partly  what  he  meant. 

5.  Persons  having  a  right  to  be  heard  on  a  vital  question,  must  be  made 
^'•rties  before  a  decree  will  be  made. 


Heard  on  bill  and  answer. 
Vou  XII.  V 
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J//*.  Wil/iam  B.  Guild j  for  complainant. 
J//*.  Wi/iiam  IL  Morrow,  for  dofeiidants. 

Thk  Vi<  k-Cmanxelloh. 

This  l>ill  is  fiknl  by  a  legatee  to  procure  a  constru ^-"'"•^  ^^^ 
,of  tlie  will  of  Julia  Ann  Soniniers.  The  clause  giving*  ^^'^ 
to  the  dispute  is  in  these  words:  "I  give,  devise  and  be([ii.^*^"* 
the  house  and  lot  where  I  now  reside,  to  my  daughter,  ^z^*^" 
il.  Sommeix,  for  her  sole  use  and  benefit,  for  so  long  a  ^  '"^^ 
as  she  niav  remain  siuirle  and  unmarried,  or  until  such  "t  ^"^*' 
{IS,  in  her  judgment,  she  may  deem  it   advantageous  to  ^'^^ 

and  dispose  oi'  the  same."  A  naked  j>ower  of  sale  is  yr*-  ^'^^^ 
to  the  exHM'utoi's.  The  will  then  dire<*tvS,  when  the  proc-^^^^"^ 
of  s;de  are  received,  ?.*5000  shall  l>e  set  apart  for  the  usrr^-^^  ^^^ 
the  comphiinant  during  life,  and  on  her  death  the  priii.<^^^  UJ" 
fund  shall  l)e  paid  to  the  pei'sons  who,  at  that  time,  ar*-^  "^^ 
heii-s-at-law. 

The  testatrix  died  April  20th,  187:3.     Anna  M.  was    m^^^^^' 
y\(h\  January  (>th,  1S75.     She  and  the  complainant  arcf  ^"^' 

only  children  of  the  testatrix,  now  living. 

What   is  the   extent,  in  duration,  of  the  estate  givc**^  ^  ^'^ 
Aiuia:  can  she  hold  the  house  and   lot  not  only  up  to         ^"^' 
time  of  her  marriage,  but  for  such  Ixjyond  as  she  may  <:l    '^*^'" 
it  b(»st  not  to  sell?     In  other  words,  did  the  testatrix  xi"^^^*^'^ 
that  Anna  shonld  not  onlv  have  the  use  of  the  hoase  an^il        ''^^ 
to  the  time  of  marriage,  but  for  such  }>eriod  beyond  a^ 
miyfht  deem  it  advantajreous  not  to  sell?     To  read  the  wi'-      "^ 
as  to  give  an  alHrmative  answer  to  this  question,  "or"  mii:^  '^ 
struck  out  and  **and  "  substituted.    To  read  the  will  accor<^  '"f-^ 

• 

to  the  natural  sense  of  the  words  employed  by  the  testatri^^' ^^ 
i>  cl(»ar  it  must  be  held  to  siiv,  Anna  shall  have  the  house  ^" 
lot  until  she  marries,  or  until  she  deems  it  advantageous^ 
sell,  an<l  that  whenever  she  marries,  or  shall  deem  it  ad*^^^"" 
tageous  t(»  sell,  whichever  shall  first  happen,  the  exect**^,^ 
shall  excrcisi'  the  power  of  sale.  Plain,  clear  words,  rea^  ^*^ 
their  ordinary  sense,  nuist  always  govern  in  searching  fof 
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intention  of  a  testator,  unless  repugnant  to  other  words, 
^Ciiially  plain  and  clear,  used  in  another  part  of  the  same 
^vill,  .  Courts  sometimes,  in  attempting  to  give  effect  to  a 
testator's  intention,  displace  "  or  "  and  substitute  "  and,"  and 
also  put  "or"  where  the  testator  has  written  "and,"  but  such 
departures  from  the  words  of  the  will  are  never  made,  except 
*t  is  clear  they  are  necessary  to  give  effcKJt  to  a  clear  purpose 
of  the  testator.  Holcombe  v.  Lake,  4  Zah,  688.  All  doubts 
>uust  be  resolved  in  favor  of  the  testator's  having  said  exactly 
^~hat  he  meant.  Redfield  on  Wills  471,  §  35.  It  is  quite 
oV>vious,  I  think,  no  substitution  of  words,  or  change,  is  neces- 
5?ary  to  give  effect  to  the  intention  of  the  testatrix  in  this  case. 
Purely  she  did  not  mean  to  make  the  payment  of  a  legacy 
&iven  to  one  daughter,  entirely  dependent  on  the  Mill  of 
^*>other  to  take  a  husband,  or,  if  she  had  the  will,  on  her 
^l>ility  to  get  him ;  at  least,  no  such  intention  should  be 
^^^^ribed  to  her  unless  clearly  expressed.  If  no  power  of  sale 
^^ose  until  Anna  married,  and  until  she  judged  an  advan- 
^^geous  sale  could  be  made,  her  failure  to  marry,  either  from 
^^Unt  of  inclination  or  ability,  in  spite  of  the  most  advan- 
tageous offers  for  the  property,  would  have  prevented  a  sale 
^t  any  time,  and  defeated  the  gift  to  the  complainant  and  the 
"^tVier  l^atees.  An  intention  so  absurd  and  unnatural  cannot 
*^^  imputed  to  the  testatrix. 

The  correct  reading  of  this  clause  is,  Anna  shall  have  the 
"^^^  of  the  house  and  lot  until,  in  her  judgment,  an  advan- 
tugeous  sale  can  be  made,  or  until  she  marries,  whichever  shall 
^^ppen  first,  and  whenever  either  hap[)ens,  a  sale  shall  be 
^i^e.  She,  unquestionably,  had  the  right  to  exercise  a  right 
^f  judgment,  prior  to  her  marriage,  as  to  the  time  when  a  sale 
should  be  made,  but  she  was  bound  to  exercise  it  reasonably 
^^d  fairly,  with  respect  to  the  rights  of  others  as  well  as  her 
o^vn.  It  did  not  give  her  the  right  to  say,  arbitrarily  or 
^^priciously,  I  will  not  consent  to  a  sale,  because  it  promotes 
*^y  interest  not  to  sell. 

In  my  judgment,  the  executors  now  have  power  to  sell, 
•^**d  it  is  their  duty  to  exercise  the  power. 
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By  the  will,  the  children  of  David  B.  Pierson  and  grauil 
children  of  the  testatrix,  are  given  $1000,  payable  when  tlu 
proceeds  of  the  sale  of  the  house  and  lot  are  in  liand.  B  - 
the  codicil,  this  bequest  is  reduced  to  $500,  unless  the  hou:^ 
and  lot  are  sold  for  $16,000  alx)ve  encumbrances.  The?= 
children  have  a  right  to  be  heard  on  the  question  whcth^ 
the  house  and  lot  can  be  sold  now  or  not.  Thev  are  nece=: 
sary  parties  to  this  suit.  They  have  not  been  made  jxirticz: 
Xo  decree  should  be  made  unless  they  are  concluded  bv  " 
Unless  they  are  made  parties,  the  bill  should  be  dismissed 
defect  of  parties. 


Boi.LES  v8»  State  Trust  Company. 

1.  When  an  estate  in  landn  becomes  vested  in  husband  and  wife,  duriifl 
coverture,  the  husband  is  entitled  to  the  exclusive  use  and  possei^io- 
(luring  their  joint  lives;  during  this  period  the  wife  has  no  interest  in  o^ 
control  over  the  property,  and  the  husband  alone  mav  make  a  valid  lea.«0 
or  other  transfer  of  the  right  of  possession. 

2.  When  an  equitable  and  a  legal  estate  unite  in  the  same  person,  the* 
equitable  sinks  or  merges  into  the  legal,  provided  the  legal  estate  is  aii 
extensive  as  the  equitable. 

3.  Where  there  is  a  devise  to  trustees,  one  of  whom  is  to  take  a  bene- 
ficial interest  in  the  trust  properly,  he  takes  a  legal  estate  to  the  extent  of 
such  interest;  and  that  interest  may  be  seized  and  sold  under  execution. 

4.  Such  estate,  where  a  power  of  sale  is  given  by  the  will  to  the  trustees, 
to  be  exercised  in  their  discretion,  is  held  subject  to  such  power. 


On  demurrer  to  bill  for  want  of  equity.  Enoch  BoUes,  by 
will,  gave  to  his  son  Enoch  and  his  son's  wife,  Phebe,  tlic  ase 
and  full  enjoyment  of  the  one-half  part  of  his  estate,  real  and 
]>ersonal,  during  their  joint  lives,  for  their  support,  and  the 
support,  maintenance  and  education  of  their  children.  Power 
of  sale  is  given  to  the  executors,  of  whom  Enoch  is  one, 
which  they  are  to  exercise  whenever,  in  their  judgment,  it 
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my  seem  for  the  best  interest  of  the  estate  to  sell,  and  for  the 

•iirpose  of  making  sale  they  are  invested  with  the  fee.     The 

>roceeds  of  sale  are  to  be  invested  in  other  real  estate,  or  in 

iate  securities,  for  the  benefit  of  those  to  whom  the  testator 

ilirected  it  should  finally  be  distributed.     On  the  termination 

of  the  life  interest  given  to  Enoch  and  his  wife,  the  corpus  of 

the  gift  is  to  go  to  the  testator's  grandchildren,  or  their  heirs- 

at-law,  in  such  sliares  and  proportions  as  Enoch  shall  direct 

W  will.     Judgments  have  been  recovered  against  Enoch  and 

his  ^n  John,  and  their  interests  in  the  testator's  real  estate 

liave  Ixjen  seized  under  execution,  and  advertised  for  sale. 

^^^^  bill  seeks  to  liave  the  sale  perjxjtually  enjoined. 

-Vi'-  If  m.  &  Whiteli^culy  for  demurrant. 

J^>"-  /.  //.  Achennanj  for  complainants. 

TiiK  Vice-Chancellor. 

THe  proposition  upon  which  the  complainants'  case  rests  is, 

tliat  Enoch  has  no  legal  estate,  in  his  own  right,  in  the  lands 

devised,  and  if  a  sale  is  made  under  the  judgments  against 

\\im,    it  will   cloud   the   title   and   seriouslv   embarrass  the 

executors  in  making  sale  of  the  lands. 

If  Enoch  has  a  legal  estate,  in  his  own  right,  it  is  obvious 
the  complainants  have  no  case,  for  whatever  his  legal  estate 
J^  whether  for  life  or  a  less  i>criod,  his  creditors  have  an  un- 
<iQestionable  right  to  have  it  appropriated,  according  to  the 
forms  of  law,  to  the  payment  of  his  debts,  and  such  appropria- 
tJon  will  not  be  an  obscuration  of  title,  but  the  making  of  a 
^*alid  title  by  judicial  sale. 

When  an  estate  in  lands  l)ecomes  vested  in  husband  and 
^ife,  (luring  coverture,  the  hiLsband  is  entitled  to  the  exclu- 
sive use  and  possession  during  their  joint  lives  ;  during  this 
I'^riod  the  wife  has  no  interest  in  or  control  over  the  property, 
'ind  the  husband  alone  may  make  a  valid  lease  or  other 
^i^sfer  of  the  right  of  possession.  Wtwhburn  v.  BurnSy  5 
''•ooDi  19;    Wyckoff  v.   Gardner,  Spencer  55G.      This  rule 
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flows  necessarily  from  the  unity  of  person  of  husband  ai       ^^ 
wife. 

Has  Enoch  a  legjil  estate  in  his  own  right  ?     It  wiunot 
disputed  there  is  a  clejir  devise  of  a  life  estate  to  hini  and  h 
wife,  for  their  support,  and  for  the  support  and  ediitatiuu  ^ 
their  children.     It  may  be  he  is  trustee  for  his  children,  h^ 
he  cannot  be  trustee  for  himself.     He  is  one  of  the  beneficiari^ 
of  the  trust,  and  also  trustee,  and  therefore,  to  the  extent  cw 
his  personal  interest  in  the  trust  property,  l>oth  the  equitab  - 
and  legal  estates  are  vested  in  the  same  person.     This  uui( 
works  a  merger  of  the  equitable  estate.     Where  the  equitalC 
and  legJil  estates  unite  in  the  same  |)erson,  the  equitable  siul 
or  merges  into  the  legal,  provided  the  legal  estate  is  as  exteir 
sive  as  the  e<[uitable.    Wilbs  v.  Cooper,  1  DiUcher  137.    Wher^- 
there  is  a  devise  to  trustees,  one  of  whom  is  to  take  a  bene^ 
ficial  interest  in  the  trust  property,  he  takes  a  legal  estate  t- 
the  extent  of  such  interest.     3fcuson  v.  Mason's  Ex^rs.  2  Samh 
Ch,  433.     The  application  of  this  well-established  principl-' 
to  the  cjise  in  hand,  demonstrates  clcjirly,  I  think,  that  Enocl 
has  a  legal  estate,   in  his  own  right,  in  the  lands  devis* 
which  may  be  seized  and  sold  under  execution.     He  holds  il 
unquestionably,  subjei*t  to  the  power  of  sale  conferred  upoi 
the  executors,  but  until  that  is  exercised  he  has  an  estate,  ii 
his  own  right,  on  which  his  deed  or  devise  would  operat( 
EUc  V.  Young,  4  Zab.  783 ;    Sharp  v.  Humphrey,   1   Harr 
26 ;  Micheau  v.  Crawford,  3  HalsL  102. 

The  (complainants'  wise  rests  upon  this  fundamental  error::- 
that  a  man  may  Ix?  trustee  for  himself,  and  that  it  is  the  dut; 
of  a  court  of  equity  to  prevent  his  creditors  from  seizing  hi 
individual  interest  in  the  property  vested  in  him  as  truste 
for  the  benefit  of  himself  and  others. 

By  agreement  of  counsel,  the  question  raised  by  the  demurre  ^^  - 
has  been  considered  as  though  the  will  had  been  set  out 
length  in  the  bill. 
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Wood  v8.  Chetwood. 

1.  As  a  general  rule,  testimony,  which  is  merely  incompetent  or  irrele- 
vant, iwill  not  be  8uppre88ed  before  hearing,  but  if  it  has  been  elicited  by 
i^adin^  interrogatories  it  may  be  suppressed  before,  so  that  the  witness 
may  be  re-examined. 

2-  A.  man  marrying  a  woman  who  is  an  executrix,  by  the  marriage  be- 
comes an  executor  in  her  right,  and  renders  himself  a  trustee  with  her  of 
the  ajsaets  of  the  estate,  and  as  such,  may  be  compelled  to  account. 

^'  l^o  a  bill  against  a  woman  as  executrix,  her  husband  is  a  necessary 
party. 

^-  When  the  husband  of  a  woman  who  is  an  executrix  or  administratrix, 
survives  her,  he  is  liable  for  whatever  assets  came  to  her  hands  or  his 
"^n,  during  coverture. 

*^*  A  communication  made  by  a  husband  to  his  wife  respecting  tni^t 
property  which  it  is  their  joint  duty  to  carefully  preserve  and  surrender  to 
lae  lawful  owner  when  lawfully  entitled  to  it,  is  not  confidential  within 
^')^  Cleaning  of  the  statute  relieving  husband  and  wife  from  obligation  to 
oiHclogg  any  confidential  communication  made  by  one  to  the  other,  during 
^^eriure. 

^*'  Where,  under  a  bill  for  an  account  against  an  executrix  and  her  hus- 

^^df  the  executrix  produced  in  evidence,  upon  her  examination  before 

"*  niaster  during  her  husband's  absence  from  the  country,  certain  letters, 

Papers,  and  an  account  book  of  her  husband's,  which  she  found  among  his 

^Penj  in  their  house  during  his  absence,  an  application  for  an  or<ler  sup- 

P|^»sing  the  wife's  testimony  and  the  documents  produced  by  her,  and 

"ireciing  the  documents  to  be  returned  to  his  solicitor,  on  the  ground  that 

^heir  production  was  a  breach  of  duty  and  a  betrayal  of  confidence,  was 

y^fus^d ;  it  not  appearing  but  that  the  documents  might  be  material  to  the 

^**^^e,  and  if  they  related  to  the  trust  property  the  huHhand  was  bound  to 

I'niduce  them. 

'.  The  court  will  not  stop  to  consider  how  papers  material  to  the  issue 
^^re  obtaine<l  by  the  party  offering  them,  wlieiher  lawfully  or  unlawfully; 
"  they  lend  to  elucidate  the  point  in  dispute,  the  court  is  bound  to  receive 
^*»e  light  they  give. 

On  motion  to  suppress  the  testimony  of  a  wife  who  is  a 
J«'rt7  to  the  suit. 


-^■-    Cortlarult  Parker,  for  motion. 
/         *^^'-    Viuudtaj  Attorney -General,  conlra. 


312  CASES  IX  CHA^XERY. 


Wood  i».  Chetwood. 


The  V ice-Chancellor. 

The  ilefoiulants  in  t]m  action  are  Inisband  and  wife.  The 
eoniphiiiiaiit  is  the  (hiughter  of  the  female  defendant.  The  ob— 
jei^t  of  the  bill  is  to  eonipel  the  defendants  to  account  for 
certain  projK^rty  which,  it  is  alleged,  came  to  their  possession 
as  trustees  of  the  complainant.  At  the  time  the  defendants 
were  married,  the  wife  was  one  of  the  the  executors  of  the  will 
of  her  first  husband.  Dr.  Oliver  H.  SjKincer,  deceased,  under 
which  the  complainant  is  entitled  to  a  share  of  the  estate,  and  it 
is  alleged  that  shortly  after  their  marriage,  in  consequence  of  the 
death  of  the  other  executor,  the  whole  estate  of  Dr.  Spenwr 
passed  into  their  hands,  and  that  they  now  refuse  to  account 
fairly  with  the  complainant,  and  to  pay  her  her  just  share  of  the 
estate.  An  account  is  prayed,  and  that  the  defendants  may  be 
decreed  to  pay  to  the  complainant  her  share  of  her  father's  estate. 
The  bill  was  filed  April  IGth,  1875.  Both  defendants  have 
answered,  alleging  a  fair  acHM)unting  with  the  complainant  and 
her  hatband,  who  die<l  in  18(>5,  and  payment  to  them  of  the 
full  amount  due.  The  husband  has  lx?en  in  Europe  con- 
tinuously since  the  s])ring  of  1872.  The  wife  has  recently 
been  examined  before  a  master,  uiM>n  due  notice,  as  a  witness 
for  the  complainant,  and  produced  in  evidence  certain  letters, 
j)aiK?rs,  and  an  acvount  book  of  her  husband^  which  she  found 
among  his  papers  in  the  house  where  they  lived  together  before 
he  went  to  Europe.  Application  is  now  made  to  suppress  the 
testimony  of  the  wife,  including  the  documents  produced  by 
her,  and  for  an  order  directing  the  documents  to  be  returned 
to  the  solicitor  of  the  defendants,  and  that  the  further  produc- 
tion of  proofs  be  suspended  until  the  absent  defendant  shall 
have  had  an  opi)ort unity  to  return  from  Europe. 

As  a  general  rule,  testimony,  which  is  merely  incompetent 
or  irrelevant,  will  not  l)e  suppressed  l)efore  hearing,  but  if  it 
has  been  elicite<l  by  leading  interrogatories  it  may  be  sup- 
presse<l  before,  so  that  the  witness  may  be  re-examined. 
Brown  v.  Buckley,  1  Mc  Carter  294.  So,  if  it  discloecs  con- 
fidential communiciitions,  made  by  a  client  to  his  l^al  adviser. 
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it  innv  be  suppressed  before  hearing.     1  DanieWs  Ch.  Pr.  951 ; 
Sanffford  v.  Reminr/toUy  2  Ves.  189. 

The  present  application  is  put  upon  the  ground  that  a  wife 
^11  not  be  made  a  witness  agiiinst  her  husband  in  a  case  like 
this,  without  producing  a  betrayal  of  that  confidence  wliich  the 
'«'iw  deems  essential  to  tlie  happiness  of  the  married  state. 

There  can  be  no  doubt,  upon  the  case  made  by  the  bill,  that 

fJio  huslwind  and  wife  are  both  necessary  parties  to  this  action, 

^lu}  that  if  the  complainant  establishes  the  case  made  by  her 

'^*'l,  a  decree  nmst  go  agjiinst  both,     A  man  marrying  a  woman 

^'ho  is  an  executrix,  l)v  the  marriaj]:e  becomes  an  executor  in 

**  right,  and  renders  himself  a  trustee  with  her  of  the  assets 

^**     the  estate,  and  as  such,  may  be  compelled  to  account. 

^^f'lrJsay  V.  Lindsay,  1  Dessaiis,  150.     And  even  where  the 

'^^islxind  of  a  woman  who  is  an  executrix  or  administratrix 

^^irvivcs  her,  he  is  liable  for  whatever  assets  c^me  to  lier 

Y^^'^cls  or  his  own,  during  coverture,  upon  the  familiar  prin- 

^'*l^l^  that  all  persons  coming  into  possession  of  property  bound 

^^"    n  trust,  with  notice  of  the  trust,  are  chargeable  in  equity 

*^*^     trmstees.     2  WiUiams  on  Ex^rs  1563;   Adair  v.  Shaw,  1 

'^^^,  <fc  Lefr.  243;    Clomjh  v.  Bo)vl,  3  Myl.  &  G\  491.     If 

^^   case  made  by  the  complainant's  bill   is  established,  the 

^*t\ndants  are,  unquestionably,  jointly  liable;  they  are  both 

P**Oj)er  and  necessary  parties  to  the  suit,  and  the  complainant 

^^^  a  clear  right,  by  statute,  to  call  either,  or  both,  to  testify 

^   5ill  the  facts  within  their  knowledge  pertinent  to  the  issue. 

^^^imon  267,  §  2.     By  the  fifth  section  of  the  act  concerning 

^^"idence,  {Revision  268,)  husbands  and  wives  are  made  com- 

tK^tent  witnesses,  and  may  be  compelled  to  testify  in  the  same 

^^^inner  as  other  witnesses,  in  any  suit  or  proceeding  in  which 

^^ther,  or  both,  are  parties,  before  any  court  or  tribunal  having 

l^wer  to  hear  evidence,  except  in  criminal  proceedings  against 

Either,  or  in  actions  by  one  agjiinst  the  other  for  divorce  on 

^lie  ground  of  adultery,  or  fti  actions  for  criminal  conversation, 

'^iit  neither  shall  be  comj>elled  to  disclose  any  confidential 

^NDmniunication  made  by  one  to  the  other  during  coverture. 


314  CASES  IN  CHANCERY. 


Wood  r.  Chetwood. 


An  examination  of  the  testimony  shows  that  none  of  the 
facts  put  in  proof  by  the  wife's  evidence  were  coniniunicated 
to  her  by  her  husband.  Where  nothing  is  drawn  from  the 
wife,  confided  to  her  by  her  husband,  there  is  no  violation  of 
confidence.  Indeed,  I  do  not  see  how  any  communicatiou 
made  by  him  to  her,  respecting  the  trust  property,  which  it 
was  their  joint  duty  to  carefully  preserve  and  freely  surrender 
to  the  lawful  owners  when  thev  were  lawfullv  entitled  to  it, 
can  be  regarded  as  confidential  within  the  meaning  of  the 
statute.  The  law  will  tolerate  no  concealment  by  a  trustee. 
He  can  have  no  secrets  or  confidences  respecting  the  trust 
property,  which  a  court  of  justice  will  permit  him  to  keep 
from  his  Q^i^ixii  que  trust  He  can  be  safe  only  in  the  faithful 
discharge  of  his  duty. 

It  appears  part  of  the  documents  offered  in  evidence  were 
found  by  the  wife  among  the  papers  of  her  husband.  They 
are  not  before  me.  It  is  not  alleged  they  are  objectionable 
because  incompetent  or  irrelevant.  I  must  assume,  therefore, 
they  are  material  to  the  issue.  It  Ls  insisted  their  production 
bv  the  wife  is  a  breach  of  duty  and  a  betrayal  of  confidenc^e, 
which  the  court  cannot  permit  without  endangering  the  insti- 
tution of  marriage.  If  they  relate  to  the  trust  pro[>erty,  the 
husband  is  bound  to  produce  them.  Besides,  the  court  will 
not  stop  to  consider  how  papers  material  to  the  issue  weiv 
obtained  by  the  party  offering  them,  whether  lawfully  or  un- 
lawfully ;  if  they  tend  to  elucidate  the  jK)int  in  dispute,  the 
court  is  bound  to  receive  the  light  they  give.  1  Greenleaj's 
Ev,  254,  a;  Commonwealth  v.  Dana,  2  Mde,  337.  However, 
I  confess  I  am  unable  to  see  how  the  wife  commits  a  breach 
of  duty  or  a  betrayal  of  confidence,  in  doing  tliat  which  the 
hiLsband  would  be  compelled  to  do  if  he  were  within  the  reach 
of  the  process  of  the  court. 

The  motion  must  be  denied  and  the  order  to  show  cause 
discharged. 

I  would  be  inclined  to  advise  an  order  sus[)ending  the 
further  production  of  proofs  until  the  defendant  had  had  a 
rejisonable  opportunity  to  return  to  this  country,  if  there  was 
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V" tiding  before  me  showing  that  he  intended  to  return  soon. 

he   does  intend  to  return  soon,  on  proper  verific»ation  of  that 

t?t,  an  application  for  such  an  order  may  hereafter  be  made.. 


Doughty  vs.  Doughty. 

1-   It  is  competent  for  a  court  of  equity,  upon  an  allegation  that  a.  judg- 
ment is  founded  in  fraud,  to  inquire  whether  the  cause  of  action  spread 
^pon  the  record  i«  wholly  fictitious  and  groundless ;  and  also,  whether  the 
plaintiff  fraudulently  withheld  from  the  court  pronouncing  it,  any  fact 
^nich,  if  diHclosed,  would  have  shown  he  had  no  cause  of  action^. 

^-  In  order  to  relief  from  a  judgment  on  the  ground  of  fraud,  the  proof 
^n  demonstration  of.  the  fraud  must  be  so  clear  and  strong  as  to  render  it 
<^rtain  the  plaintiff  knew,  at  the  time  he  brought  his  suit,  he  had  no  right 
<>f  action,  and  was  without  expectation  of  obtaining  judgment  unless  he 
*»«  successful  in  depriving  the  defendant  of  an  opportunity  of  making 
defence. 

^'  A  judgment  of  divorce  obtained  in  Illinois,  declared  void,  on  the- 
?''ound  that  the  cause  of  action  on  which  it  purports  to  be  founded,  was 
^*>ncated. 

^'  A  judgment  by  a  court  of  one  of  the  states,  divorcing  a  husband  and' 
'^fe  domiciled  in  different  states,  is  not  entitled  to  extra-territorial  recog- 
nition in  case  the  party  procuring  it  could  have  given  the  defendant  actual 
noUce  of  the  suit,  but  refused  or  neglected  to  do  so. 

'5-  The  right  of  every  person  accused,  to  have  an  opportunity  to  make 
"tfence,  is  secured  by  a  rule  of  general  law  ;  a  judgment  pronounced  in. 
violation  of  it  is  not  entitled  to  general  recognition. 


On  bill,  plea  supported  by  an  answer,  rcpliciition  and  proofs.. 

^^i^'  A.  A.    Clark   and  Mr.    Cortlandt  Parker^  for  com- 
plainant. 

.  J^'-.  /.  D.  Bartine,  Mr.  H.  M.  Gaston  and  Mr.  B.  Wil- 
^idmon,  for  defendant. 
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This  is  a  suit  by  a  wife  agjiinst  her  husband,  for  divorce  a 
rinculo  matrimonii  for  both  adultery  and  desertion.     Prelinii-     — 
nary  to  the  main  relief,  the  bill  asks  a  decree  declaring  that  a   .mz. 
judgment   pronounced    by    the   Circuit   Court   of  Whiteside —^». 
county,  Illinois,  in  a  suit  by  the  present  defendant  against  tho-^i^  j 
complainant,  adjudging  the  marriage  of  the  parties  to  be  null 
and  void  for  fraud  and  duress  and  want  of  consent  by  tli< 
husband,  is  a  nullity,  because  it  was  procured  by  fraud,  aijczj 
also  for  want  of  jurisdiction  over  the  person  of  the  presen*  j 
complainant.     Whether  this  court  is  bound  to  recognize  thi=  j 
judgment   as  a  valid   adjudication  against   the  complainant*^ 
respecting  her  matrimonial  akftus,  or  not,  presents  the  onb  E'  i 
question  of  difficulty  in  the  case,  for  if  it  is,  it  is  clear  the  conur  m^. 
plainant  has  no  case,  for  the  judgment  finds  she  never  was  thgrf 
lawful  wife  of  the  defendant ;  but  if  it  is  not,  and  a  lawfu". 
marriage  was  contracted,  then  the  admissions  of  the  answer 
showing  that  the  defendant  abandoned  the  complainant  in  tlrC  :•" 
fall  of  18(56,  went  to  the  state  of  Illinois,  and  has  ever  sino-^-m 
remained  there,  and  has  always  since  refused  to  recognize  ho-^-f 
as  his  wife,  and  that  after  procuring  the  judgment  in  contn^''::^:  ^ 
versy,  he  married   another  woman  and  has  since   cohabitee  ^•'i 
-with  her  as  his  wife,  confess  a  state  of  facts  which,  if  tru»^-^^J 
•entitles  the  complainant  to  the  relief  she  seeks. 

The  parties  were  married  on  the  evening  of  the  8th  »  -^ 
August,  1866,  at  the  house  of  the  complainant's  father,  in  tl:f  * 
village  of  Somentille,  Somerset  county — that  being  the birtH^^ 
place  and  home  of  each,  and  where  the  complainant  has  liv€^  '^^ 
all  the  days  of  her  life — in  the  presence  of  her  father,  stejj^"^^ 
mother,  sister,  brother-in-law,  two  brothers,  and  a  highlC  ^' 
respectable  gentleman  of  the  village,  besides  the  officiating^  • 
clergyman,  the  venerable  and  distinguished  Abraham  Messlei 
D.  D.  They  occupied  the  same  l)ed  that  night.  The  defencF^ 
ant  returned  to  his  father's  house  the  next  day.  He  nev< 
visited  the  complainant  again,  except  to  announce  his  fathi 
had  determined  to  send  him  to  the  west,  and  to  bid  her 
hye.     In  this  interview  he  manifested  a  becoming  love  for  th- 
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eoniplainant,  expressed  the  deej)est  regret  he  was  compelled  to 
'eave  her,  and  promised  to  make  an  arrangement  at  once  to 
have  her  join  him  in  the  west.    On  the  10th  of  September,, 
J  866,  a  little  over  a  month  after  the  marriage,  he  went  to  the 
State  of  Illinois,  and  never  afterward  recognized  the  complain- 
ant or  had  any  communication  with  hen     The  evidence  is 
undisputed,,  that  for  a  considerable  period   prior  to  April,, 
i  866,  the  defendant  had  visited  the  complainant  as  a  suitor 
almost  daily ^andy  under  a  promise  of  marriage,  had  had  sexual 
intercourse  with  her,  resulting  in  the  birth  of  two  children 
?>hortly  after  the  marriage.    In  November,  1868,  the  defend- 
ant commenced   a   suit  in   the  Circuit   Court  of  Whiteside 
eovinty,  Illinois,  t©  annul  his  marriage,  alleging  in  his  bill  of 
ooxnplaint,.  as  his  cause  of  action,  that  on  the  17th  day  of 
-Viigust,  1866,  he  was  enticed,  by  false  pretences,  into  the 
liouse  of  the  complainant's  father,  and  detained  there  forcibly^ 
i^xntil  the  f(dlowing  morning,  and  that  while  so  imprisoned 
t:Here,  although  he  absolutely  and  oj>enly  refused  to  consent  to- 
a>    marriage,  and  refused  to  stand  up  or  join  hands  with  the 
<-*oinplainanty  he  was  wrongfully  and  fraudulently  declared  to 
*^^  the  husband  of  the  complainant,,  and  she  to  be  his  wife,  by 
**    minister  of  the  Gospel ;    that  he  never  at  any  time  had 
*^*^Ual  intercourse  with  the  complainant,  and  is  not  the  father 
**^   the  children  to  which  she  gave  birth  after  the  pretended 
'^^rriage.     The  complainant  was  not  notified  of  the  pendency 
^^^  this  suit,  and  had  no  knowledge  whatever  respecting  it,  until 
^*-^^g  after  its  final  determination.     Although  the  defendant 
^^liw  where  she  was,,  and  where  notice  would  be  certain  to 
^^oh  her,  no  attempt  was  made  to  give  her  actual  notice.   The 
^  J^^*ord  shows  the  clerk  of  the  court  caused  a  notice  to  be  pub- 
^l^ed  four  times,,  at  an  interval  of  a  week  between  each  publi- 
^*^t:ion,  covering  a  period  of  three  weeks  from  the  date  of  the 
^^^t  publication  to  the  last,  in  a  newspaper  published  in  the 
^nty  where  the  suit  was  pending,,  giving  notice  of  the  pend- 
^:iy  of  a  suit  for  divorce.     The  record  further  shows  the- 
iplainant  did  not  appear  to  the  suit,  either  in  person  or  by 
^mey,  but' made  default..    Judgment  was  awarded  October* 
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13th,  1869,  (lecUiring  the  marria^  ceremony  between  the 
j>artios  null  and  void,  for  fraud  and  duress  and  want  of  con- 
sent by  the  husband  to  the  celebration  of  the  marriage. 

If  it  is  possible  to  prove  any  fact  by  the  oaths  of  credible 
persons,  so  fully  and  perfectly  that  it  must  he  accepted  by  the 
court  as  the  truth,  a  lawful  marriage  between  these  persons, 
bv  the  desire  and  with  the  full  consent  of  both,  must  be  con- 
sidered  conclusively  established  bv  the  evidence  in  this  case. 
All  who  were  present  at  its  celebration,  except  the  defendant 
and  one  of  the  complainant's  brothers,  have  testified,  and  been 
subjected  to  the  most  searching  and  exhaustive  cross-examina- 
tion ;  all  the  means  provided  by  the  law  for  detecting  false- 
hood and  testing  the  trustworthiness  of  human  testimony,  have 
been  applied  with  masterly  skill,  and  unless  it  can  be  assume< 
they  have  j)roved  utterly  abortive  in  this  instance,  and  th» 
witnesses  were  endowed  with  a  cunning  and  possessed  by  r 
spirit  of  wickedness  almost  miraculous  in  their  jx)wer,  it  mur=- 
be  admitted  their  evidence  proves,  beyond  all  doubt,  that 
lawful  marriage  was  solemnized  l)etween  these  jiarties  on  tlw 
evening  of  the  8th  of  August,  1 866,  at  the  house  of  the  conn 
plainant's  father,  in  the  village  of  Somerville. 

The  foundation  of  the  defendant's  action  in  the  Illinois  su 
was  non-(*onsent  by  him  to  the  marriage.     The  evidence  pre— 
duced  in  this  cause  shows  he  did  consent,  and  that  ever— 
actionable  fact  stated  in  his  wmplaint  in  that  suit  was  totall  - 
false.     Hi^  the  complainant  a  right  to  imiM?ach  this  judgmer 
by  showing  it  rests  on  a  fal)ricated  cause  of  action  ? 

There  cjui  l)e  no  doubt  that  a  court  of  equity  has  jK)wer  rr 
look  into  the  judgments  of  other  c*ourts,  and  if  it  appears  the - 
are  infected  with  fniud,  to  give  relief  against  them.  Thi 
power  has  l)een  rei)ejitedly  recognized  in  this  state.  Glover  \^ 
Iledr/cs,  Saxt,  119;  Bouhon  v.  Si-otf's  Adm'rs,  2  Green's  C/^ 
231 ;  1  an  Meier  v.  Jones'  Kv'rs^  Ih.  523 ;  Powers'  Kr'rs  v- 
Butlers  Athn'rs,  3  Green's  Ch.  465.  And  the  power  of  tli^ 
court  to  relieve  against  fraudulent  judgments  is  not  limited  tz 
judgments  recovered  in  the  courts  of  the  same  state,  but  ma  j 
be  exerted  against  judgments  recovered  in  the  courts  of  othe::- 
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states,  whenever  they  are  sought  to  l)e  made  the  foundation  of 
ail  action  or  a  defence.     Davis  v.  Heculley,  7  C.  E.  Green  123  ; 
Re'arce  v.  Olney,  20  Conn.  544;  Dobson  v.  Pearce,  12  N.  Y. 
165. 

In  Moore  v.  Gamble,  1  Sfockt.  247,  Chancellor  Williamson 
^nid :  "  The  court  will  grant  relief  against  a  judgment  which 
is  against  conscience,  which  was  obtained  by  fraud,  or  in  any 
other  way  by  which  injustice  has  been  done."     And  in  de- 
fining what  conduct  on  the  part  of  a  plaintiif  will  make  it  the 
duty  of  the  court  to  interfere,  he  said,  a  plaintiflF  who  brings 
his  action  when  his  adversary  is  out  of  the  state,  for  the  pur- 
pose? of  depriving  him  of  an  opportunity  of  being  heard  and 
making  defence,  commits  a  gross  wTong  and  fraud,  and  in  a 
<5i$e  so  gross,  a  court  of  equity  will    not  stop  to  inquire 
^vhether  or  not  the  injured  party  may  get  redress  in  the  court 
prououncing  the  wrongful  judgment,  but  in  such  a  case  the 
propriety  of  affording  relief  would  l)e  so  manifest  that  the 
<*oiirt  would  act  without  hesitation.     In  this  case  the  court 
^ent  into   an   inquiry  to  ascertain  whether  a  judgment  in 
Waehnient  was  founded  on  a  just  debt,  or  not.     The  same 
eminent  Chancellor,  in  the  subsecjuent  case  of  Tomkins  v.  Torn- 
^'V,  3  Stockt.  514,  declared,  in  the  clearest  terms,  it  was  the 
<lnt\'  of  the  court,  when  a  judgment  was  assailed  as  fraudu- 
^^^t  because  not  supported  by  a  just  cause  of  action,  to  look 
^'*to  the  judgment,  and  if  the  charge  was  shown  to  be  true,  to 
?ive  relief.      His  forcible  statement  and  illustrdtion  of  the 
^"XJtrine  are  so  exactly  j^ertinent  to  the  case  in  hand,  that  they 
^^ay  be  quoted  almost  literally  as  the  judgment  of  this  court 
^11  this  branch  of  the  case.     He  savs :    "  In  a  case  like  the 
I'J^nt,  of  foreign  attachment,  where  the  proceeding  is  in  rem, 
•^^d  the  judgment  is  obtained  without  the  knowledge  of  the 
^«<?fendant,  and  the  proceedings  are  all  necessarily  ex  parte,  it 
^^'ould  be  hard,  indeed,  if  this  court  could  not  interfere  to 
l*^otect  a  party  against  the  fraud  of  the  plaintiff.     The  pro- 
l^riety  of  the  court's  interfering  in  such  cases  is  too  obvious  to 
5^^uire  its  being  vindicated.      But  even  in  a  case  where  a 
3vi(lgnient  has  been  obtained  in  the  absence  of  a  party,  and 
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uiK)n  a  hearing  entirely  ex  jKtHe^  this  court  will  not  tn'  th 
merits  of  a  case  over  again,  where  those  merits  have  l)ee 
properly  submitted  to  the  tribimal  established  by  law  to  hea 
and  adjudicate  upon  them.  *  *  *  If  the  plaint i 
imposes  a  fictitioiLs  claim  u{>on  the  auditors,"  (or  the  court 
*^  or  a  claim  which  has  l)een  satistieil,  and  for  which  the  d( 
fendant  \\i\»  a  receipt ;  in  fine,,  if  he  CH>nceals  from  the  auditors, 
(or  the  court,)  "  any  fact  which  tends  to  show  that  his  claii 
is  not  a  valid  one,  he  c^ommits  a  fnuid  upon  the  absent  \>^Tt\ 
against  the  consequences  of  which  this  court  will  protect  him. 

Under  the  authority  of  these  cases,  it  is  clear  it  Is  competei 
for  this  court,  uikhi  an  allegation  that  a  judgment  is  founde 
in  fraud,  to  incjuire  whether  the  cause  of  action,  spread  ujk> 
the  record,  is  wholly  fictitious  and  groundless,  and  also  whetht 
the  plaintiff*  fraudulently  withheld  from  the  court  pronounc 
ing  it,  ^ny  fact  which,  if  disclosed,  would  have  shown  he  had  n 
cause  of  action ;  but  it  is  equally  clear,  where  the  merits  < 
the  case  have  been  fairly  submitted  to  the  original  tribuna 
even  on  an  ex  parte  hearing,  the  court  will  not,  ui)on  an  allega 
ti(m  of  fraud,  enter  upon  a  re-trial  of  the  merits,  and  weigl 
adjust  and  reconcile  evidence  to  see  whether  or  not,  in  it 
opinion,  the  original  tribunal  pronounceil  a  (»orrec^t  judgmen 
The  proof  in  demonstration  of  the  fraud  must  be  so  clear  an 
strong  as  to  render  it  certain  the  plaintiif  knew,  at  the  tin 
he  brought  his  suit,  he  had  no  right  of  action,  and  was  witL 
out  exi)ectation  of  obtaining  a  judgment  unless  he  was  su« 
cessful  in  depriving  the  <lefendant  of  an  opportunity  • 
making  defence. 

Judgments  in  suits  for  divorce  have  l)een   rejieatedly  a« 
judged  void,  on  the  ground  that  the?  rdusc  of  action  set  out 
the  pleadings  was  fabricated  by  the  plaintiif.     In   Borden 
Fitchy  15  Johns.  121,  a  divorce  granted  l)y  the  Supreme  Cort 
of  Vermont,  at  the  suit  of  the  husl)and,  alleging  desertion 
the  c«use,  was  held  to  Ix'  invalid,  it  api>earing  the  i>arties  we; 
living  separate  during  the  whole  period  of  the  alleged  dese 
tion,  pursuant  to  a  divorce  a  meimx  ef  thoro,  granted  by  t 
legislature  of  Connecticut.     In  Leith  v.  Jjcithy  39  New  Han^ 
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i,  a  divorce  granted  by  a  Circuit  Court  of  Indiana,  on  the 
pplication  of  the  husband,  was  held  to  be  invalid,  it  being 
hown  that  an  actual  residence  in  Indiana  Avas  necessary,  by 
ts  laws,  to  give  a  person  a  right  to  bring  suit  for  divorce,  and 
hat  though  the  plain tiif  was  physically  present  in  Indiana, 
br  the  statutory  period,  he  had  not  gone  there  to  reside  per- 
nanently,  but  merely  to  obtain  a  divorce.  And  in  Vischer  v. 
Mscher,  12  Barh.  640,  a  divorce  granted  by  a  Circuit  Court 
)f  Michigan,  at  the  instance  of  the  husband,  for  desertion  by 
his  wife,  was  declared  to  be  invalid,  it  appearing  that  for  the 
whole  period  of  desertion,  the  wife  was  living  separate  from 
her  husband  under  a  decree  of  divorce  a'meiisa  et  thorOf  pro- 
nonnced  by  the  Court  of  Chancery  of  New  York.  In  each  of 
these  cases,  on  an  allegation  of  fraud,  the  court  made  inquiry 
whether  or  not  the  judgment  was  founded  on  a  valid  cause  of 
action,  and  finding  it  was  not,  pronounced  it  void. 

I  think  the  complainant  has  a  right  to  impeach  the  Illinois 
judgment  by  showing  that  the  cause  of  action  on  which  it  pur- 
ports to  rest  was  fabricated,  and  I  am  of  opinion  that  it  is 
<^learly  shown  that  it  was  fabricated.  It  must,  therefore,  be 
<ieclared  void  against  the  complainant. 

The  other  objection  to  the  validity  of  this  judgment  raises 
^''e  question,  whether  or  not  that  great  maxim  of  justice 
^'kich  declares  no  person  can  be  lawfully  condemned,  nor  be 
'^e  to  suffer,  either  in  person,  estate,  or  fame,  without  an 
opportunity  of  being  heard  in  defence,  applies  to  actions  for 
divorce,  and  also  to  actions  to  settle  the  question  of  marriage 
*^  no  marriage.  It  is  an  undeniable  fact,  the  complainant 
'id  not  have  an  opportunity  to  make  defence  to  the  foreign 
^i^it,  and  it  is  equally  true  the  defendant  had  it  in  his  power 
^  give  her  such  an  opportunity,  and  refused  to  do  it.  He 
^^ew  where  she  was,  and  that  a  notice  sent  to  his  father,  or 
^  any  other  of  his  relatives  living  in  the  same  village  where 
*^e  did,  for  service  on  her,  would  have  been  sure  to  reach 
^^r,  but  all  effort  in  that  direction  was  limited  to  a  publica- 
^^n  in  a  local  newspaper,  where  it  was  almost  absolutely 
"^rtain  it  would  not  come  to  her  notice.  The  conviction 
Vol.  xil  x 
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oannot  be  resisted  that  he  sought  a  foreign  jurisdictioi 
obtaiu  a  nullification  of  his  marriage  secretly,  and  to  dep 
his  wife  of  an  opportunity  of  meeting  and  disproving 
accusations.  His  family  bitterly  opposed  his  attentioo 
the  complainant,  and  his  father  had  threatened  to  disinl 
him  if  he  married  her ;  he  was,  therefore,  assured  of 
sympathy  and  support  of  his  family  in  any  controversy 
might  have  resi>eeting  the  validity  of  his  marriage.  I 
was  true  he  was  decoyed  into  the  house  where  the  marri 
was  solemnized,  and  there  imprisoned  while  an  atrocious  c 
rage  was  committed  against  him,  and  also  against  law  i 
decency,  why,  when  he  regained  his  liberty  and  was  £ 
under  the  protection  of  his  father,  did  he  not  instantly  apf 
to  the  law  for  redress  and  the  punishment  of  the  oflenden 
the  place  where  the  outrage  was  perpetrated,  where  all 
proofs  were,  and  where  he  would  have  had  the  aid  and  sj 
jxithy  of  a  wealthy  and  influential  family  connection? 
seems  to  me,  if  he  had  really  suffered  the  indignities  i 
outrage  charged  in  his  complaint,  his  sense  of  wrong  wo 
have  been  too  deep  to  have  j)ermitted  him,  in  the  very  fl 
of  his  indigmition,  to  turn  his  back  ui>on  the  conspirat 
without  so  much  as  seeking,  by  a  whisper,  the  aid  of 
courts  for  his  protection  and  their  punishment.  Accordinj 
the  proofs,  he  did  turn  his  back  upon  them  and  the  seen 
the  outrage,  sought  a  home  in  a  distant  state,  and  there  s 
uncomplainingly  over  his  wrongs  for  over  two  years; 
then,  when  he  appeals  to  the  law  for  redress,  although 
knows  just  whore  a  notice  of  his  suit  will  reach  the  woi 
who  he  charges  has  so  deeply  wronged  him,  he  purpo 
refrains  from  giving  her  an  opportunity  to  meet  him  fac 
face  and  answer  his  aceusations.  If  he  sincerely  believet 
had  a  just  cause  of  action,  he  has  unfortunately  pursued 
the  line  of  conduct  that  an  unscrupulous  suitor,  attemp 
to  abtain  an  unmanly  and  fraudulent  advantage  of  his  ad' 
sary,  would  have  adopted. 

It  will  be  observed  this  case  does  not  raise  the  quest 
whether  or  not,  where  the  parties  to  a  suit  for  divorce 
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<'omiciled  in  different  jurisdictions,  and  the  plaintiff  does  not 

tnow,  and  cannot,  by  diligent  inquiry,  ascertain  the  abode  of 

the  defendant,  and  cannot,  therefore,  give  actual   notice  of 

"fe  suit,  the  court  can,  by  publication  merely,  acquire  such 

jorisdietion  over  the  person  of  the  defendant  as  will  enable 

^  to  pronounce  a  judgment,  which  will    be  entitled  to  be 

'^s^nized,  in  external  jurisdictions,  to  be  of  the  class  of 

Judicial  proceedings"  entitkKl  to  full  faith  and  credit  in  each 

^^  the  states  by  force  of  constitutional  provision.     But  the 

P^position  upon  which  the  defence  rests,  is  this  :  that  where 

^"^  parties  are  domiciled  in  different  states,  a  husband  or  wife 

^^y,  by  publication   of  notice  in  a  local    newspaper,  and 

y^thont  ai'tual  notice  to  the  defendant,  even  when  the  plain- 

^^  knows  where  the  defendant  resides,  and  has  it  in  his  or 

^^  power  to  give  actual  notice,  procure  a  judgment  annulling 

'^^ir  marriage,  which  will  be  entitled  to  full  re(H)gnition  by 

^  judicial  tribunals  of  each  of  the  states.     There  is  an  e.r 

^^^He  case,  ZHtaon  v.  Dit^on,  4  B,  L  87,  (a  suit  for  divorce 

y   a  wife  against  her  husband,  who  was  a  subject  of  Great 

^^^itain,  and  had  abandoned  his  wife  and  returned  to  England,) 

^'^  which  this  question  is  very  elaborately  discussed,  not,  how- 

^-Vei*^  in   deciding  an  issue  properly  raised    in  the  suit,  but 

"Apparently  in   vindication  of  the  soundness  of  a  judgment 

P**onouneed  in  another  suit,  which   the  Supreme  Court  of 

^lassachusetts  subsequently  refused  to  recognize.      Lyon  v. 

^,Von,  2  Gray  368.     While  the  court  declare  judgments  in 

^^livorce  cases,  where  jurisdiction  over  the  person  of  the  de- 

*^ndant  is  acquired   by   publication  merely,  without  actual 

^^^tice,  are  entitled  to  recognition  in  external   jurisdictions, 

^  hey  are  careful  to  add  that  the  defendant  must  have  such 

^^otice,  actual  or  constructive,  as  the  nature  of  the  case  admits 

^^7  the  purpose  of  the  notice  being  to  banish  the  idea  of 

^^^^C'recy  and  fraud,  as  w^ell  as  to  give  to  the  persons  out  of  the 

-•Hirisdiction  of  the  court,  every  pa«isible   chance,  under   the 

*^'ircniyjj,(jin(.^»jj;^  of  apj)earing  to  the  pi'oceeding  and  making 

'^^*fence.     For  many  yejirs  prior  to  the  promulgation  of  these 

^**^H-8,  it   had  .been   the  practice  of  tl)e  Supreme   Court  of 
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Rhode  Island,  in  divorce  cases,  when  the  defendant  was 
resident,  and  his  residence  unknown,  and  it  became  ko^^"^*" 
during  the  progress  of  the  suit,  and  was  within  the  Udi  ^^ 
States,  to  continue  the  hearing  until  personal  notice  oC     * 
could  be  given  to  the  defendant     It  is  obvious  this 
gives  no  countenance  to  the  proposition  of  the  defence, 
such  doctrine  has  yet  been  declared  to  be  law  by  any  tribu 
whose  opinions  have  been  deemed  worth  preserving,  and 
presume  never  will  be,  so  long  as  the  lowest  notions  of  justi 
can  appreciate  the  flagrant  injustice  of  condemning  the  inn 
cent  as  guilty,  without  giving  them  a  chance  of  manifesting^ 
their  innocence,  when  it  is  within  the  power  of  the  pe 
seeking  the  judgment  to  do  so.     The  other  case,  Harding 
AldeUy  9  GreenL  148,  cited  as  an  authority  for  the  proprr^^^^ 
sition  of  the  defence,  fully  recognizes  the  necessity  of  noti 
to  entitle  a  judgment  to  full  faith  and  credit  in  other  jurisdi 
tions.     The  court  say  :    "  It  appears  that  by  the  order  of 
court,  a  citation  was  served  upon  the  defendant  in  person,  an 
that  a  continuance  was  twice  granted,  to  give  him  an  oppo 
tunity  to  appear  in  defence.     This  shows  a  due  rc^rd  to  th^^ 
principle  of  justice  which  gives  the  party  accused  the  riglr^   ^ 
to  be  heard." 

There  can  be  no  doubt  that  every  independent  govemmei^:— -- 
is  at  liberty  to  prescribe  its  own  methods  of  judicial  processs^-^ 
and  to  declare  by  what  forms  parties  shall  be  brought  befo 
its  tribunals,  but  in  the  exercijse  of  this  power,  no  governmen"^ 
if  it  desires  extra-territorial  recognition  of  its  acts,  can  viola 
those  rights  which  are  universally  esteemed  fundamental  an 
essential  to  society.  Machay^\  Gordon^  5  Vrooin  286.  Tl 
right  to  have  a  fair  opportunity  (such  as  the  defendant  ca 
make  eifectual  to  his  protection)  to  make  defence  against  an 
charge,  is  secured  by  a  rule  of  general  law,  resting  u 
what  is  esteemed,  in  the  judgment  of  mankind,  a  priucip 
of  natural  jastice.  A  judicial  sentence,  pronounced  in  viol 
tion  of  this  right,  is  not  within  the  protection  of  the  const 
tution,  nor  entitled  to  general  recognition  as  valid.  Jod 
ments  dissolving  the  marriage  relation  have  been  repeated 


MAY  TERM,  1876.  325 


Price's  Executors  r.  Lawton. 


I'lared  void  for  a  violation  of  thii^  right.     Besides  Borden 

-     ritch,  Lyon   r.   Lyon,  and  Viseher  i\  Vischer,   already 

•it€M3,  I  refer  to  Bradshaic  v.  Heafh,  13  Wend.  408 ;  Dunn  v. 

L>uiiny  4  Paige  425;  Irby  v.  Wihon,  1  Dev,  ik  Bat,  Eq,  568. 

tt  is  quite  evident  such  would  have  been  the  result  in  Nichols 

V.  S\iehols,  10  C.  E.  Green  60,  if  the  facts  had  warmnted  it. 

^o  tribunal,  so  far  as  I  am  aware,  has  attempted  to  main- 

tiiin  the  validity  of  judgments  of  divorce  in  all  jurisilictions, 

when  pronounced   without  actual   notice   to   the   defendant, 

where  it  was  in  the  power  of  the  plaintiff  to  give  it,  on  the 

ground  that  such  suits  are  proceedings  in  reniy  and,  therefore, 

notice  is  not  nec'essary.     Accurately  speaking,  a  proceeding 

in  rem  is  a  proceeiling  against   tangible  projierty,  and  actual 

t^oti<*e  is  disj)ensed  with,  on   the  theory  that  the  owner  is 

bound  to  know  where  his  property  is  and  what  is  Iwing  done 

with  it.     It  is  manifest  this  th(H>ry  cannot  l)e  applied  to  the 

relation  of  husband  and  wife,  es|XH*ially  wliere  one  abandons 

the  other  and  refuses  all  intcrcour-^e. 

For  l)oth  reasons,  the  foreign  judgment,  in  my  opini(m,  is 
void  {ig:iinst  the  complainant,  and  the  proof  of  desiTtion  for 
a  much  longer  |)eriod  than  that  fixed  by  statute,  being  undis- 
Fteii,  the  complainant  is  entitled  to  a  diKTce  dissolving  the 
tniirruijrc. 

There  being  a  prayer  for  alimony  and  maintenance,  a  refer- 
^ncf  will  l)e  ordered  to  ascertain  the  faculties  of  the  defend- 
'^nt,  and  what,  under  the  circumstance's  of  the  cjisc,  will  1k^  a 
J^'is^Miabie  allowance. 


Pkice's  ExE^rTous  r.s.  Lawton. 

An  allegation  that  there  is  an  outstanding  paramount  title  will  not 
le  the  owner  of  ilie  equity  of  rtdeniption  to  arrest  the  enforcement  of 
xhase  money  mortgage. 

'f  there  Una  been  an  eviciion  by  title  paramonnt,  or  an  action  is  pend- 
an  adver^e  claimant  to  try  the  title  to  the  mortgaged  premises,  the 
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court  will  interfere.  But  where  the  aid  of  ilic  court  it*  sought  on  the  ground 
of  the  pert(U*ncy  of  such  an  action,  the  record  must  i)e  prcKluced  or  proof  of 
its  contents  given,  that  ilie  court  may  be  a<lvise<l  that  such  is  the  nature  of 
the  action. 

3.  Qiurr*'.  Whether  leave  wouhl  in?  jriven,  on  the  hearing,  to  amend,  or 
to  Hie  a  supplemental  answer  to  a  suit  for  foreclosure  of  a  purchjwe  money 
mortgage,  to  set  up  a  defence  of  eviction  from  the  mortgaged  premises. 


On  1)111,  answer  and  proofs. 

Mr.  John   Whitehead^  for  complainants. 

Mi\  Daniel  W.  Gilleft,  (of  New  York,)  for  defendant. 

The  Vk'E-Chanceij.<)R. 

This  suit  is  brouo;ht  to  foreclose  a  purchase  money  niort — 
gaj2:e.     The  mortgjitced  premises  were  conveyed  bv  the  mort — 
ga^or,  by  warranty  deed,  containing  a  covenant  that  he  war-=: 
K'ized  of  an  instate  in  fee  simple,  ai)solutely.     ExtHipt  a  denia7   - 
that  there  is  as  much  money  remainiui^  due  on  the  mortgag:^^:^ 
as  the  cK)mplainants  claim,  the  defence  set  up  in  the  answer  ^ 
is  limited  to  the  matters  set   up   in  the  eleventh  paragraph, 
which  is  in  these  words  : 

"  That  since  defendant  entered  upon  the  possession  of  thc::^ 
premises  described,  the  defendant's  servants,  while  engageil  ii2^ 
labor  upon  a  portion  of  the  premis(^<  in  the  complainants'  bil 
mentioned,  were  arrested  and  taken  into  custody  on  legal  pro- 
cess, issued  at  the  suit  of  David  McDonald,  Henry  Dav 
Arthur  (ireen  and  others,  the  siiid  parties  claiming  to  owi 
and  have  good  right  to  possess  and  enjoy  a  jwirt  of  the  sai( 
premises,  in  all  amounting  to  fifty-six  acres  in  one  parcel,  ancS> 
about  seventy  acres  in  other  i)ar(»els.  That  such  proceeding?-^ 
were  thereon  had,  that  defendant's  servants  gave  l>ail  on  sucl'm 
arrest,  and  the  ctuises  were  thereupon  transferred  to  the  Ber^ — - 
gen  county  Circuit  Court,  in  which  court  the  said  actions  artr 
now  i)ending  and  undetermined.'' 

If  the  pleader  intended  to  aver  the  jwndency  of  an  actioim 
attacking  the  defendant's  title  to  any  portion  of  the  inort. 
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Premises,  it  is  obvious  he  has  signally  failed.     The  only  facts 

*'*l](?ged  in  the  paragraph   quoted,  are,  that  the  defendant's 

^fvants  were  arrested  while  working  on  the  mortgaged  prem- 

^*^,  at  the  suit  of  persons  claiming  to  have  a  right  to  the 

/>ossessi'on  of  several  different  parcels  of  them,  and  tliat  these 

""Hits,  were  subsequently  transferred  from  a  tribunal  not  named 

^^    the  Circuit  Court  of  Bergen  county,  where  they  are  still 

/*<?iicling,  but  it  is  not  alleged  that  the  ground  of  action  or 

^^  «^t5$€  of  arrest  was  an  unlaNvful  invasion  of  the  mortgaged 

^^'^^^i^iises,  or  any  portion  of  them,  or  that  the  suits  brought 

'^^^^iiist  the  servants  had  the  slightest  connection  with  the  title 

^-*      tilie  mortgaged  premises,  or  the  right  to  their  j>ossession. 

^     i>s  perfectly  manifest  the  answer  does  not  aver  the  pendency 

^^        5X  suit  to  try  the  title  to  any  part  of  the  mortgaged  premises. 

"t    most,  it  merely  sets  up  the  assertion  of  a  right  to  a  portion 

^^*       the  mortgaged  premises,  hostile  to  the  defendant's  title. 

is  constitutes  no  defence.     An  allegation  that  there  is  an 

^^^^tisBtanding  paramount  title  will  not  enable  the  owner  of  the 

^*^Xviity  of  redemption  to  arrest  the  enforcement  of  a  purchase* 

^^^oney  mortgage,  but  if  there  has  been  an   eviction  by  title 

V^^x^mouut,  or  an  action  is  pending  by  an  adverse  claimant  to 

^  **>"  the  title  to  the  niortgagwl  premises,  the  court  will  inter- 

*^i^.    Sfuinnon  v.  MarseliH^  Sa:ct,  413  ;    Van  Wafjyoncr  v.  J/c- 

-K?ef>n,  1  Green's  Ch.  412  ;   Glenn's  Affni'r  v.  Whipple,  1  Beas. 

*^0  ;  Hill  V.  Davidson,  5  L\  E.  Green  229  ;  Hulfish  v.  aBrien, 

^^.230. 

^either  is  there  any  ])roof  of  the  pendency  of  an  action 

^•*!^'^*ling  the  defendant's  title.     The  counsel  of  the  two  j^rsons 

^^'ho,  it  is  averred  in  the  paragraph  (juoted,  assert  a  claim  to 

^^  {>08session  of  a  part  of  the  premises,  says  that  he  issued 

^^"^ittj  of  summons  in  their  favor  against  the  defendant  in  this 

■'^*'t ;  that  the  defendant's  attorney  acknowledged  service;  that 

.  ^  gnve  defendant's  attorney  copies  of  the  declarations  to  which 

^  Was  to  plead,  and  he  presumes  pleas  were  drawn ;  that  he 

.    ^^1  the  defendant's  attorney  often  tried  causes  without  plead- 

^*4  ;  that  he  does  toot  l)elieve  there  is  a  paper  in  these  suits 

*^   file,  but  he  is  not  sure,  for  he  has  not  looked  for  them. 
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This  is  all  the  evidence  there  is  in  the  case  tending  to 
the  pendency  of  an  action.  It  is  needless  to  obser\'< 
ntterly  insufficient.  No  effort  has  been  made  to  pnxlu< 
rec*ord,  nor  to  show  its  contents.  In  the  absence  of  the 
or  proof  of  its  contents,  it  is  impossible  to  declare  whji 
the  issue  in  these  suits,  or  their  purpose. 

The  answer  does  not  allege  that  the  defendant  luu* 
evicted  from  any  part  of  the  mortgaged  premises.  No  d 
of  that  nature  is  pretended.  The  answer  is  under  oath, 
bill  required  it.  The  defen<lant  has  not  lusked  leave  to  a 
or  to  file  a  supplemental  answer.  It  is  doubtful  whet 
application  had  l)een  made  on  the  hearing,  leave  would 
been  given.  Campion  v.  Killvy  1  McCarter  229;  Hx\ 
V.  Humnier,  2  C  E.  Green  269.  It  wuld  only  l)e  ma 
notice  to  the  complainants.  The  question  whether  an  ev 
by  paramount  title  has  been  proved  or  not,  has  not  beer 
sidered,  bectiuse  it  is  no  part  of  the  matter  controvert 
the  record. 

The  complainants  arc  entitled  to  a  decree,  with  a  reft 
to  have  the  amount  remaining  due  it*icertaine<l.  The  evi 
already  taken  on  this  point  may  be  useil  on  the  hearing  1 
the  master. 


Mkldowney  v8.  Melix>wnkv. 

1.  To  render  the  withdrawal  of  a  wife  from  the  hou«e  of  her  hi 
8uch  an  abandonment  as  to  constitute  desertion  in  K'gai  eBtimation,  i 
appear  she  left  her  husband,  and  remained  away  from  him  of  he 
accord,  without  his  consent,  and  against  his  will,  continuously,  for  i 
l>eriod  of  three  years. 

2.  Abandonment  is  not  voluntary,  where  it  is  compelled  by  |h 
violence,  coarse  language,  and  constant  neglect. 

3.  Desertion  brought  about  by  the  misconduct  of  the  husband  can 
made  the  ground  of  divorce  on  his  application. 

4.  Language  use<l  by  the  petitioner,  hdd  to  have  given  the  defen< 
right  to  infer  the  jtetitioner's  consent  to  a  separation. 
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^>ubmitted  on  pleadings  and  proofs,  without  argument. 


JL/r.  James  Chapnmny  for  petitioner. 


3/i\  Thonias  Qireyy  for  defendant. 

The  Vice-Chancellor. 

This  is  an  action  for  divorce  by  a  husband  against  his  wife^ 
on  the  ground  of  desertion.     The  desertion  is  alleged  to  have 
taken  place  on  the  12th  day  of  September,  1871,  and  to  have 
continued  up  to  September  23d,  1874,  when  this  suit  was 
brought.     It  will  be  observed  the  suit  was  instituted  within 
less  than  two  weeks  after  the  lapse  of  the  period  which  deser- 
tion must  run  to  give  a  right  of  action.     In  my  judgment,  the 
evidence  fails  to  show  a  case  of  desertion.     To  render  the 
withdrawal  of  a  wife  from  the  home  of  her  husband  such  an 
abandonment  as  to  constitute  desertion  in  legal  estimation,  it 
niust  appear  she  left  her  husband,  and  remained  away  from 
Wni,  of  her  own  accord,  without  his  consent,  and  against  his 
will.    Moores  v.  Moores,  1   C  £.   Green  280 ;   Jennings  v. 
"^^nings,  2  Beas.  38.     And  the  desertion  must  be  continued 
^or  the  full  period  of  three  years,  for  desertion  itself  is  no 
^^use  of  divorce,  but  only  its  continuance  for  the  |>eriod  fixed 
^>y  statute.    Coddington  v.  Chddington,  5  C.  E.  Green  264.    The 
^*^fe  in  this  case  did  not  leave  voluntarily.     Her  husband,  by 
I^^rsonal  violence,  coarse  language,  and  constiint  neglect,  as 
^'ffeetually  drove  her  from  his  home  as  though  he  had  put  her 
^>ut  by  physical  force.     In  the  language  of  a  daughter  of  the 
P^^ies,  who  testified  as  a  witness :     "  Mother  left  because  she 
^*^^ld  not  stand  it  any  longer."     Desertion  brought  about  by 
^^^  misconduct  of  the  husband,  cannot  be  made  the  ground  of 
^*^Vorce  on  his  application.     The  petitioner  made  no  eifort  to 
UifJuce  his  wife  to  return  until  he  had  determined  to  sue  for 
*^  divorce.     I  do  not  believe  he  desired  her  to  return  then.     I 
*^5nk  all  his  efforts  in  that  direction  bear  up<^^)n  their  face  un- 
'^^i^takable  evidence  that  they  were  made  solely  with  a  view 
*'*  insuring  the  success  of  his  suit,  and  not  with  a  sincere  desire 
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to  restore  a  broken  liome.  After  the  receipt  of  the  letter  ot 
August  11th,  187-1,  in  which  the  petitioner  says,  "Now  I  am 
willing  to  give  you  a  bill  of  separation.  I  do  not  want  to 
hold  you,  and  I  don't  want  you  to  hold  me,  if  we  cannot  live 
together  haj)py,"  I  think  the  defendant  had  a  right  to  under- 
stand that  the  jHititioner  consented  to  a  sejmration.  Whatever 
may  have  been  the  effect  of  the  wife's  conduct  prior  to  tliLi 
time,  by  this  letter  he  consented  to  her  living  in  a  state  of 
sepanition.  From  this  time  on,  the  wife  remained  away  from 
her  husband  with  his  consent.  He  is  not  entitled  to  a  divorcv. 
Jlis  petition  must  be  dismissed,  with  costs. 


C^SES 


ADJUDGED  IX 


IHE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


OCTOBER  TERM,  1876. 


Altmann  and  others  vs.  Benz  and  others. 

^>  l&t^re  certain  members  of  Teutonia  Lodge,  No.  177,  D.  O.  II.,  withdrew 
intui  ll^^,  jurisdiction  of  the  grand  lodge  of  this  state  and  surrendered 
uieir  charter,  and  formed  a  new  lodge,  adopting  the  same  name,  and  other 
fiieuil>^»rK  continued  steadfast  in  their  allegiance,  and  the  charter  was  dulv 
<ieiivored  to  them  as  the  lodge,  that  body  which  continued  true  to  its  alle- 
giancf  and  holds  the  charter,  was,  as  to  certain  property  of  the  original 

^'*%^f    taken   by  the  members  who  withdrew,  adjudged  to  be  Teutonia 

i-^ij^e.  No.  177,  D.  O.  H.,  and  as  such,  to  be  entitled  to  the  property  of 

^i»e  scKrietv. 


I 


^Hl  for  injunction  to  stay  execution  at  law.     Motion  to 
^V\!s<olve  injunction,  on  bill  and  answer. 

'V/'.  *S'.  CollinSy  for  motion. 

-Vr.  3/.  Bretzfcld,  contra. 

The  Chancelix)r. 

Teutonia  Lodge,  No.  177,  D.  O.  H.,  is  an  unincorporated 
l^nevolent  association  located  in  Jersey  City.  It  has  for  its 
tthject  the  mutual  aid  of  its  members.     As  its  name  suggests, 
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it  is  one  of  a  large  number  of  like  societies  of  the  same  ordt^ 
These   societies   are   chartered   by   the   grand   lodge  of  tB. 
United  States,  and  they  owe  allegiance  to  the  grand  lotlge  » 
the  resi)ective  states  in  which  they  are  located.     They  are  sm 
sul)ordinate  to  the  grand  lodge  of  the  United  States.    Tbl 
complainants  being  the  majority  of  the  members  for  the  timi 
l)eing  of  Teiitonia  Lodge,  No.  177,  D.  O.  H.,  withdrew  fro- 
the  jurisdiction  of  the  grand  lodge  of  this  state,  and  surreH 
dered  their  charter  accordingly.     The  minority  of  the  mena 
l)ers  continued  steadfast  in  their  allegiance,  and  the  charter  w 
duly  delivered  to  them  as  the  lodge,  and  they  ever  since  ha'" 
been  recognized  by  the  grand  lodge  of  this  state   and   tl 
grand  Icxlge   of  the  United  States,  as  Teutonia  L<xlge,  >r" 
177,  D.  O.  H.     After  the  charter  was  delivered  to  them,  th« 
lacing  fully  organized,  appointtnl  a  committee  to  demand  fr<^ 
John  Altmann,  the  late  treasurer,  (he  was  one  of  those  wS 
withdrew,)  the  money  of  the  lodge  in  his  hands.     He  refus— 
to  pay  it  over,  and  the  committee  brought  suit  agsiinst  him 
the  Supreme  Court  of  this  state,  in  their  own  names,  to  reco\'' 
it.     After  a  trial  they  recovered  judgment  against  him  for  t^ 
money,  and  issued  execution  thereon.     He  and  the  rest  of  t  - 
members  who  withdrew,  filed  their  bill  to  restrain  them  frc^ 
collecting  the  amount  due  upon  the  execution.     The  defeii 
imts   have  answered.     The  tnith  of  the  facts  stated  in  t 
answer  was  admitted  on  the  argument.    The  question  present  - 
is,  which  of  these  b^xlies,  both  l^earing  the  same  name  a:* 
ciich  l)cing  composed  of  part  of  the  meml>ers  who,  at  the  tii  ^ 
of  the  withdrawal,  constituted  Teutonia  Jjodge,  No.  177,  HI 
().  H.,  is  to  be  regarded  as  the  society.     There  can  be  3 
doubt  that  that  one  which  remained  true  to  its  allegiance 
the  grand  lodge  of  the  Unite<l   States  and  the  grand   loA 
of  this  state,  and  as  a  consiKjuencc  holds  the  charter,  is,  for  t 
]>urposes  of  this  controversy,  to  Ix;  adjudged  to  be  Teutof^ 
I^odge,  No.  177,  I).  O.  H.,  and  as  such,  to  be  entitled  to  t^ 
property  of  the  society.     Jlendrickson  v.  Shotwell,  SaxL  o'S 
Altmann,  in  his  affidavit  appended  to  the  bill, swears  (thou  j 
the  bill  is  silent  on  the  subjec^t,)  that  the  money  received 
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^im  as  treasurer  is  not  in  his  hands  or  under  his  control,  but 
is  deposited  in  the  Hudson  City  Savings  Bank,  in  the  names 
of  three  trustees  appointed  by  the  lodge,  and  the  complainants' 
counsel  insists  that  the  defendants  ought  not,  therefore,  to  be 
permitted  to  compel  him  to  pay  the  amount  out  of  his  own 
Pi"operty.     But  the  constitution  of  the  lodge  makes  the  treas- 
urer the  custodian  of  all  the  money  of  the  lodge  and  holds  him 
^•esponsible  therefor;   and  it  does  not  appear  whether  "the 
Jodge"  to  which  he  refers,  is  the  lodge  constituted  by  the 
^^cnibers  who  withdrew,  or  the  lodge  as  it  was  constituted 
t^^fore  that  time.     And,  moreover,  the  judgment  at  law  ha» 
fixed  his  liability. 

The  injunction  will  be  dissolved,  with  costs. 


Whitney  v8,  Kirtland  and  others. 

^  •  An  attorney  in  fact,  who,  under  agreement  wiih  A*8  creditors  to  under' 

^^^  at  his  own  expense  the  collection  of  their  respective  claimn  against  A 

^^    a  contingent  compensation,  obtained  judgments  upon  the  claims,  and 

^^i-chased  the  real  estate  of  A  at  sheriff's  sale  under  executions  on  the 

^  ^^gmentg,  occupies,  in  a  suit  to  compel  the  delivery  of  the  deed  for  the 

^**op€rty  under  his  agreement  of  purchase  signed  by  him  at  the  sale,  the 

*^^tne  position  that  any  purchaser  who  was  an  entire  stranger  to  the  pro- 

^^^^dings  and  claims  would  occupy,  and  has  the  right  to  maintain  such  suit 

^^^cordingly. 

2.  Such  party  not  asking  the  advantage  of  his  bargain  with  the  creditors, 
*^*vit  merely  acting  upon  his  rights  as  a  purchaser  at  the  sheriff's  sale,  is  not 
^^i^ble  to  the  defence  that  he  is  gnilty  of  champerty  and  maintenance. 

3.  Where  a  sheriff  has  executed  a  deed  to  the  purchaser  at  a  sale  under 
^^ecution,  and  has  received  from  the  attorney  of  the  plaintiffs  in  the  judgr 
^^^Qt  under  which  the  land  was  sold,  a  receipt  for  the  full  amount  bid,  andi 
^c*Jivered  the  deed  to  such  attorney,  he  is  not  a  necessary  party  to  a  suit 
^y  the  purchaser  against  such  attorney  to  compel  the  delivery  of  the  deed. 

'^'  A  part3^  who,  though  not  a  principal,  but  an  agent  merely,  holds  a 

^^  to  a  purchaser  at  sheriffs  sale,  and  also  money  equitably  belonging 

^  the  purchaser,  under  agreement  made  at  the  time  of  the  sale,  and  appli. 

^^^le  under  that  agreement  to  the  payment  of  the  purchase  money,  is  a 

Proper,  .if  not  a  necessary  party  to  a  suit  by  the  purchaser  to  compel  thp. 

'^^ivery  of  the  deed. 
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Bill  for  relief.     On  final  heiiring  on  pleadings  and  proolV. 

Jfr,  K,  A.  S,  Mcniy  for  complainant. 

Jfi\  C.  Borehei'VnHi  and  Mv,  C  Parker,  for  defendants. 


The  Chaxckllor. 

This  litigation  arises-  out  of  a  sheriffs  siile  of  land  Ix^longinir 
to  John  Kirtland,  in  Orange,  in  the  county  of  Essex,  mad<' 
July  22d,  1873,  under  an  execution  at  law,  issued  on  a  judg- 
ment n^covered  in  the  Supreme  Court  of  this  state,  on  the  loth 
of  February,  1H65,  against  him  and  Greorge  Kirtland,  in  favor 
of  George  W.  Kirtland.     The  complainant  was  the  purchaser 
at  that  sale.     The  officer  by  whom  it  was  made,  and  in  whose 
hands   the  writ    was,  wjis   Frederick  W.  Ricord,  then    late 
sheriif*  of  that  countv.     The  execution  was  for  the  sum   of 
§16,714.15,  and  was  levied  on  the  land  on  the  day  on  which 
the  judgment  was  recovered.    There  were  prior  encumbrancer 
on  the  property,  consisting  of  a  mortgage  given  by  John  Kirt- 
land and   his  wife  to  George  W.  Kirtland,  on  the  23d  of 
Noveml>er,  18G4,  for  $4000  and  interest,  and  a  trust  mort- 
gage for  §7500,  executed  by  John  Kirtland  to  George  W. 
Kirtland,  on  the  day  last  mentioned,  to  secure  the  payment  to 
Catherine  Kirtland,  the  wife  of  John  Kirtland,  of  the  sura  of 
?()0<)0,  and  to  Jared  T.  Kirtland,  his  son,  of  $1500.     By  the 
decree  of  the  Court  of  Errors  and  Appeals,  made  on  the  14th 
of  July,  1873,  (  Wheeler  v.  Klrthtnd,  and  Kirtland,  Adm^x,  v. 
Kirtland,  \)  C,  E,  Green  552,  555,  556,)  a  reduction  of  $500<> 
and  interest  from  the  date  of  the  entry  of  the  judgment,  had 
been  made  in  the  judgment  above  mentioned ;  the  trust  mort- 
gsige,  JLS  to  the  amount  intended  to  Ik?  thereby  secured  to 
Catherine  Kirtland,  had  been  sc^t  aside,  Jind  as  to  the  other 
amount,  it  stood  and  was  reformed,  (it  Iwing  without  words  of 
inheritance,)  so  as  to  convey  an  estate  in  fee,  except  as  against 
Wheeler  and  Green,  sul)sequent  judgment  creditors.     Their 
judgment  was  for  $68,246.09,  and  was  rec»overed  against  John 
Kirtland  and  (ieorge  Kirtland  in  the  Supreme  Court  of  thi 
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atiite,  on  the  16th  of  December,  1869.     Under  an  execution* 
upon  this  latter  judgment,  the  property  had  also  been  levied 
upon  by  Andrew  Teed,  who,,  at  the  time  of  the  levying  of 
the   last-mentioned  execution,  was  sheriff  of  Essex  county  ; 
and  the  sale  under  that  execution  was  advertised  to  take 
place  on  the  same  day  as  the  sale  under  the  first-mentioned 
execution.     At  the  sale  under  the  execution  in  favor  of  George 
W.  Xirtland,  the  property  was  struck  off  and  sold  to  the 
complainant  on  a  bid  of  ^26,690,  the  amount  then  due  on 
that  execution,  without  the  reduction  decreed  by  the  Court  of 
Errors  and  Appeals ;  one  of  the  defendants  in  this  suit,  an^ 
attomey-at-law,  who,  at  the  sale,  represented  Lucy  Kirtland,. 
administratrix  of  George  W.  Kirtland,  as  her  attorney,  bid- 
ding §26,688.60.  At  the  conclusion  of  the  sale,  the  complainant 
signed  an  acknowledgment  of  his  purchase,  and  gave  to  the 
sheriff,  with  the  c<Misent  of  the  attorney,  a  memorandum  check 
for  the  part  of  the  purchase  money  which,  by  the  terms  of 
sale,  was  to  be  paid  at  that  time.     Inasmuch  as  a  re-argument 
of  so  much  of  the  api)eal  above  referred  to  as  related  to  the 
reduction  of  the  judgment  in  favor  of  George  W.  Kirtland, 
had  been  ordered,  and  it  would  depend  on  the  result  thereof 
whether  the  reduction  would  l>ecome  necessar)'-,  it  was  agreed! 
Wtween  the  complainant  and  the  attorney,  that  for  the  amount 
of  the  $5000,  and  interest  thereon  to  the  time  of  the  sale,, 
^amounting  together,  at  that  date,  to  $8850.27,)  the  com- 
\ilainant  should  give  a  mortgage  on  the  property,  which  was, 
i\3  the  complainant  alleges,  to  go  to  Lucy  Kirtland,  as  admin- 
istratrix of  George  W.  Kirtland,   in  case  the  re-argument 
f^hould  result  in  her  favor,  and  to  Wheeler  and  Green,  on 
account  of  their  judgment,,  if  the  result  should  be  adverse  Uy 
her.     According  to  the  allegation  of  Miss  Lucy  Kirtland 
^nd  her  attorney,  the  mortgage  was  to  be  payable  to  the 
^rmer,  as  administratrix,,  and   if  the   re-argument  should 
eventuate   favorably   for  her,   it  was   to  be  hers;    and   if 
^^herwise,   it  was   to  be   canceled.     No-  mortgage   was,   in 
'^<^,  given.     Part  of  the  premises  had,  while  subject  to  the 
"""^^^rtgages   to  Greorge  Vf,  Kirtlanxl  and  the  judgment   in 
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his  favor,  been  taken,  by  condemnation,  by  the  Essex  Public 
Road  Board,  for  a  public  street  or  highway,  called  Park  ave- 
nue.   It  was  underst(X)d  between  Miss  Kirtland 's  attorney  and 
the  complainant,  at  the  sale,  that  the  money  due  for  the  dam- 
ages which  had  been  awarded  upon  that  condemnation,  would 
be  the  property  of  the  purchaser  at  the  sheritt'^s  sale  ;  that  Miss 
Kirtland  would  look  to  the  property  for  payment  of  the  mort- 
gage for  $4000,  and  as  to  the  trust  mortgage,  George  ^^V.  Kirt- 
land being  then  dead,  it  seems  to  have  been  regarded  by  botla 
of  them  as  having  no  validity.    These  mortgages  were  the  onlvi- 
prior  encumbrances  on  the  premises.  After  the  sale.  Miss  Kirt 
land's  attorney  proceeded  to  obtain  the  road  board  money,  an<-a 
subsequently,  on  the  15th  of  September,  1870,  before  the  re-ai — 
gument  in  the  appeal  took  place,  received  from  the  road  boar^ 
J$l  7,01 5.50,  the  amount  of  the  award,  with  interest,  out  of  whic  - 
he  allowed  an  assessment  for  benefits  of  the  improvement  o^ 
the  property.    The  assessment,  which  was  not  yet  due,  and  wrz: 
payable  in  installments,  was,  in  amount,  $1500,  but  a  reba«P" 
allowed  in  consideration  of  payment  before  it  was  due,  reduces 
it  to  $1320.     This  sum  the  attorney  allowed  in  settling  witn 
the  road  boanl.     Since  November  5th,  1874,  the  claim  «^ 
Catherine  Kirtland,  wife  of  John  Kirtland,  for  inchoate  dow*:: 
in  the  road   board  money,  has  been  established  and  |>ai*  J 
There  arc  other  details  in  the  matter  which  I  do  not  consid£*J 
it  necessary  to  re-produce  here.     The  result  of  the  re-argii- 
meut  in  the  Court  of  Errors  and  Appeals  was  adverse  to  the 
administratrix  of  George  W.  Kirtland.    The  decision  was  ren- 
dered on  the  1st  of  DecemlxT,  1873.     On  the  23d  of  January, 
1874,  the  complainant  tendered  to  Miss  Kirt  land's  attorney,  in 
cash,  the  balance  due  on  the  George  W.  Kirtland  judgment, 
as  reduced  by  the  decree  of  the  Court  of  Errors  and  Appeal:^, 
after  application  of  the  money  awarded  for  damages  on  the 
condemnation  by  the  road  board,  and  interest,  and  at  the 
same  time  tendereil  to  him  a  receipt  from  B.  Williamson  and 
Son,  the  attorneys  of  record  for  Wheeler  and  Green,  in  their 
judgment,  for  the  amount  of  the  $5000  and  interest,  the 
reduction  decreed  by  the  Court  of  Errors  and  Appeals,  which, 
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the  complainant  insists,  was  to  be  credited  on  that  judg- 
ent  if  the  decision  of  that  court,  on  the  re-argument,  should 
e  adverse  to  the  administratrix  of  George  W.  Kirtland.     On 
iie  tender,  he  demanded  an  order  on  the  sheriff  for  the  deed. 
This  was  refused,  and  subsequently,  on  the  28th  of  February 
TolWing,  the  like  tender  was  made  by  the  complainant  to 
Mr.  Ricord,  who  det^lined  to  deliver  the  deed  until  the  amount 
realized  by  the  sale  should  have  been  receipted  for  in  his  exe- 
cution book,  by  the  attorneys  of  the  administratrix  of  George 
W.  Kirtland.      On    the   5th  of  November  following,  Mr. 
Ricord  delivered  the  deed  to  Miss  Kirtland's  attorney,  on  the 
application  of  the  latter,  and  on  his  giving  him  a  receipt,  in 
the  name  of  his  firm,  as  attorneys  for  the  plaintiff  in  the  Kirt- 
land judgment,  for  $26,690,  as  received  from  Mr.  Ricord,  in 
fnllof  the  judgment,  and  the  attorney  still  holds  the  dtH?d. 

The  complainant's  bill  is  filed  agjiinst  the  attorney,  the 
administratrix  of  George  W.  Kirtland,  and  John  Kirtland 
and  his  wife.  It  prays  that  the  agrt*ement  made  lx»tween  the 
wniplainant  and  Lucy  Kirtland  may  Ix*  spe<'ifi«illy  per- 
formed, and  that  the  defendants  may  l)e  decreed  to  deliver  to 
^he  complainant  the  sheriff* 's  deed,  on  his  performing  his 
agreement  in  connection  therewith,  and  that  the  trust  mort- 
gage may  be  paid  off  out  of  that  part  of  the  money  realized 
"y  the  sale  which  is  applicable  to  the  payment  of  the  Kirt- 
•and  execution,  and  may  then  l>e  cimceled  of  record,  in  order 
^hat  the  complainant's  title  under  the  sheriff's  deed  may  be 
cleared  therefrom.     All  of  the  defendants  have  answered. 

The  complainant  was,  and  is,  the  attorney  in  fact  of  Wheeler 

^id  Green,  and  of  the  survivors  of  the  firm  of  Hunt,  Morton 

^Quigley,  who  are  also  judgment  creditors  of  John  Kirtland 

and  George  Kirtland.     Their  judgment  was  recovered  in  the 

'Supreme  Court  of  this  state  on  the  8th  of  February,  187^^,  for 

^110,149.79.     He  Is  not  an  attorney-at-law.     It  apj>eftrs  that 

brfore  suit  was  begun  on  these  claims,  he  entered   into  an 

agreement  with  these  firms  respectively,  to  undertake,  at  his 

OHH  expense,  the  collection  of  their  respective  debts,  for  a 

contingent  compensation  of  half  the  amount  collected  on  the 
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claim  of  Wheeler  and  Green,  and  the  like  proportion  of  th« 
debt  of  Hunt,  Morton  and  Quigley,  after  deducting  a  sum  noi 
exceeding  $120(),  also  for  his  compensation  for  his  time  to  Ik 
spent  in  the  collection.  His  purchase  at  the  sheriff's  salt 
was,  and  was  understood  to  be,  as  agent  for  Hunt,  Morton  and 
(iuigley.  He  testifies  that  after  the  decision  of  the  Court  oi 
Errors  and  Appeals  on  the  re-argument,  he  paid  to  Wheeler 
and  Green  the  surplus  of  the  money  at  which  the  property- 
was  struck  off  to  him,  remaining  after  deducting  the  amount 
due  on  the  execution  on  which  the  property  was  sold. 

The  defendants  insist  that  the  complainant  is  guilty  of 
champerty  and  maintenance,  and  that  his  bill,  for  that  reason, 
should  be  dismissed.  He  is  not  before  this  c»ourt  asking  the 
advantage  of  his  bargain  with  Wheeler  and  Green,  or  of  that 
made  with  Hunt,  Morton  and  Quigley.  His  claim  in  thi? 
action  is  based  on  his  purchase  at  the  sheriff's  sale  under  the 
execution  in  favor  of  George  ^V,  Kirtland,  and  he  occupies 
l)recisely  the  same  position  in  this  suit,  that  any  purchasei 
who  was  an  entire  stranger  to  the  proceedings  and  clainij 
would  oc»i*upy.  If  his  bid  is  to  be  regarded  as  826,690,  then 
was  a  surplus,  after  payment  of  the  amount  due  on  the  Kirt 
land  judgment,  to  be  applied,  on  application  to  the  court,  t( 
the  Wheeler  and  Green  judgment.  If  Wheeler  and  Greei 
had  made  an  impro|)er  bargtiin  with  the  complainant,  as  theii 
agent,  in  respect  to  his  remuneration  for  the  collection  of  theii 
claim,  that  fact  would  not  have  deprived  them  of  the  aid  o: 
the  court  of  law  to  obtain  the  surplus.  Nor  would  the  fac 
that  Hunt,  Morton  and  Quigley  had  made  such  a  bargain  witl 
the  complainant  have  deprived  them  of  the  benefit  of  his  pur 
(rhase,  in  their  behalf,  at  the  sheriff's  sale.  Hilton  v.  Woods 
L.  It,  4  ^/.  432 ;  Elborough  v.  Ayers,  L.  R.,  10  Eq.  367 
He  fairly  bought  the  property  at  the  sheriff's  sale,  and  did  al 
that  was  required  of  him  upon  the  sale.  That  he  did  not  |)a} 
the  deix)sit,  was  due  to  the  fact  that  there  was  an  agreemen 
l>etween  him  and  the  attorney  of  Lucy  Kirtland^  which  ren 
dered  it  unnecessary.  By  direction  of  the  latter,  and  in  pur 
suance  of  that  agreement,  the  sheriff  accepted  the  memorandun 
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<*lieck  of  the  complainant  for  the  amount  of  the  deposit.     The 
complainant  duly  signed  the  acknowledgment  of  his  purchase, 
and  it  does  not  appear  that  he  failed,  in  any  respect,  to  comply 
with  his  agreement  made  on  the  purchase.     He  was  dissatis- 
fied with  the  settlement  made  by  Miss  Kirtland's  attorney  with 
the  road  board,  but  that  matter  was  adjusted  to  their  mutual 
i^atisfaction.     He  was  unwilling  to  allow  the  dower  of  Cathe- 
rine Kirtland  out  of  the  road  board  money,  but  that,  too,  was 
satisfactorily  arranged.     Indeed,  it  is  clear  from  the  evidence, 
that  the  deed  would  have  been  delivered  to  him  but  for  his  re- 
fusal to  yield  to  the  requirement  of  the  attorney  on  the  5th  of 
November,  1 874,  that  the  amount  of  the  purchase  money  should 
l>e  changed  in  the  sheriff's  deed  from  the  amount  at  which  the 
property  was  struck  off  to  him  to  the  amount  which  was  due  on 
the  Kirtland  judgment,  after  the  reduction.     Ever  since  that 
time  he  has  been  endeavoring  to  obtain  the  deed,  and  has  ten- 
dered himself  ready  to  comply,  in  all  things,  with  the  agree- 
ment made  at  the  sheriff's  sale.  In  pursuance  of  that  agreement 
the  deed  from  the  sheriff  to  the  complainant  was  obtained  by 
I^ucy  Kirtland's  attorney  from  the  sheriff,  on  his  receipting  for 
the  purchase  money.     If  the  complainant  is  in  no  default  he 
^^  entitled  to  the  benefit  of  his  purchase.     The  answer  states 
the  agreement  as  follows  :  "  A  verbal  agreement  was  thereupon 
^^de  between  the  pilrties  litigant,  the  one  represented  by  said 
^"•^JTied,  (Mr.  William  Z.  learned,  the  New  York  counsel  and 
S^neral  adviser  of  Miss  Kirtland,)  the  others  by  said  "VVhit- 
'^^y,  (the  complainant,)  to  the  effect   following :    The  sale 
binder  the  Kirtland  judgment  was  to  go  on  ;  said  complainant 
^^^  to  bid  the  amount  of  said  judgment  and  costs,  for  which 
^th  parties  thought  the  property  good  security,  although 
^^HJ^t  to  the  prior  lien  of  the  $4000  mortgage ;  the  amount 
^  the  road  board  money  subject  to  the  claim  of  Mrs.  Catherine 
'^^i'tland  for   dow-er  therein,  which  was  tlien  estimated  at 
,.^^Ut  $1200,  to  l)e  applied  as  part  of  the  purchase  money." 
^^  answer  also  states  that  it  was  thought  that  the  execution 
.  ^  the  Kirtland  judgment,  having  been  levied  prior  to  the  tak- 
K  of  part  of  the  premises  by  the  road  board,  and  describing 
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the  whole  property  as  it  was  before  such  taking,  the  purchase-riE 
under  the  levy  would  acquire  at  least  an  equitable  right  to  th 
road  board  money,  a  right  which  a  court  of  equity  would  e 
force,  subjec*t,  of  course,  to  the  prior  liens  of  the  two  mortgages^ 
and  it  was  stated  by  Mr.  Larned,  Miss  Kirtland's  representative 
and  counsel,  that  she  was  willing  to  look  to  the  remainder 
the  property  for  the  amount  of  the  $4000  mortgage, 
further  states  that  no  consideration  was  given  to  the  tru 
mortgage,  l)ecause  the  court  had  declared  that  but  a  life  esta 
for  the  life  of  George  W.  Kirtland,  passed  by  it,  so  far 
regarded  Wheeler  and  Green  ;   and  George  W.  Kirtland  w 


dead.  It  appears  to  have  been  subsequently  agreed  betwe=" 
Lucy  Kirtland's  attorney  and  the  complainant,  that  for  a  sr-a 
equal  to  the  amount  to  be  reserved  out  of  the  road  boc^^ 
money  to  answer  the  claim  of  dower,  and  the  amount  allo\w^ 
in  the  settlement  with  the  road  board  by  the  attorney  for  'fc:"M:ie 
assessment  for  benefits,  Miss  Kirtland  should  take  a  mo^mr^t- 
gage  upon  the  property. 

The  agreement  made  at  the  sale  is  binding  on  Miss  K£:Br^t- 
land.     She  does  not  allege  that  she  was  not  aware  thafc        it 
was  made  in  her  behalf,  nor  that  it  was  made  without  J*  ^i* 
authority  ;  but  she  insists  that  it  is  not  binding  on  her,  becai:"-^:^^ 
it  was  not  in  writing  and  signed  by  her,  or  by  her  agent  ther"*^- 
unto  lawfully  authorized.     There  is  abundant  evidence  tl»  ^^ 
she  was  consulted  in  respect  to  it,  and  that  it  was  made  wi  '^^ 
her  sanction  by  those  who  were  duly  authorized  by  her     '^^ 
make  it.     Her  attorney  has  in  his  hands  the  money  reeei%'^^» 
under  and  in  pursuance  of  that  agreement,  from  the  road  boa*^^""^*^ 
and  that  money  is  applicable  to  the  payment  of  the  purcfaJ*-^^ 
money.    Nor  can  the  right  so  to  apply  it  be  questioned.    Jok'*" 

Kirtland  is  before  this  court  in  this  cause,  and  does  not  call  ^^ 

in  question.     It  Ls  true  he  says  in  the  answer,  that  he  is  t 
legal  owner  of  the  money,  but  he  does  not  question  the 
plainant's  ecjuitable  right  to  it  as  purchaser  under  thesheriflt^* 
deed,  if  he  is  entitled  to  that  deed.     That  title  is  beyo**^" 
dispute.     Nor  will  the  lien  of  the  $4000  mortgage  prevent  -^^ 
application.    Though,  in  the  answer,  that  lien  is  set  up,  yet  t^^^^ 
answer  shows  by  express  statement,  that  Miss  Kirtland  agre^^** 
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^^"^^h  the  complainant  at  the  sale,  that  if  he  should  buy  the 
J^**^perty  she  would  look  to  the  rest  of  it,  not  taken  by  the 
'^^^^^^i  board,  for  payment  of  that  mortgage. 

There  appears  to  be  no  good  reason  why  the  agreement 

^•^oiild  not  be  executed.     The  reason  why  it  was  not  carried 

^^^ti  appears  to  have  been  that  Mr.  Larned  and  the  attorney  of 

^^^\<iy  Kirtland  insisted  that  the  consideration  money  in  the 

"^ri ^riff's  deed  should  be,  instead  of  the  sum  bid  by  the  com- 

l^lu^inant,  the  amount  of  the  Kirtland  judgment  as  reduced, 

^■^cl  the  sheriflF's  fees  on  the  execution.     Up  to  the  5th  of 

^  ovember,  1874,  the  controversies  which  had  arisen  between 

^l*o  parties  were  in  reference  to  the  settlement  made  by  the 

^^ttorney  with  the  road  board.     These  matters  had,  at  that  date, 

^^^^^n  satisfactorily  adjustefl,  and  the  complainant  attended,  by 

appointment,  at  the  attorney's  offic^e,  on  that  day,  to  receive 

*^i^  deed.     He  fully  expected  then  to  receive  it,  and  the  attor- 

*^^y  as  fully  expected  to  deliver  it  to  him  at  that  time.     It 

^F>j)ears  by  the  answer,  that  the  attorney  refused  to  deliver  it 

^**>less  the  complainant  would  consent  to  the  alteration  of  the 

*^^^^tement  of  the  consideration  money  as  above  mentioned. 

though  the  statement  of  this  transaction  in  the  answer,  may 

~*^^^m  to  suggest  that  this  action  was  induced  by  the  discovery 

■^V"  the  attorney,  then  for  the  first  time,  from  the  complainant's 

"Conversation,  that  the  latter  had  what  the  former  regarded  as 

^^^  unfair  if  not  a  sinister  object  in  view,  it  appears  from  the 

^^s=?timony  of  Mr.  Larned,  that  both  he  and  the  attorney  were 

^xw'are  of  that  design  on  the  day  of  sale.     The  object  referred 

^o  is  stated  in  the  answer  to  have  been,  to  contend,  in  a  suit 

^hen  brought,  or  thereafter  to  be  instituted,  in  behalf  of  credit- 

^r^  of  John  Kirtland  and  George  Kirtland,  that  the  judg- 

"^^cnt  in  favor  of  George  W.  Kirtland  was  fraudulent  as  against 

^hose  creditors,   and   that   Lucy  Kirtland    must  answer   as 

"iiving  made  disposition  of  the  property  of  John  Kirtland  to 

^he  amount  of  the  bid  of  $26,690  ;  and  also  to  insist  that  the 

purchase  money  must  be  appropriated  to  the  payment  of  the 

<-'laiins  of  Catherine  Kirtland  and  Jared  T.  Kirtland,  or  one  of 
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them,  under  the  trust  mortgage.     Mr.  Lamed  testifies  that 
the  dav  of  the  sale,  the  attorney  of  Luc\'  Kirtland  asked 
complainant  if  his  principals,  Hunt,  Morton  and  Quigl 
proposed,  after  the  sale  under  the  execution,  to  take  any  st< 
in  an  existing  suit  in  the  United  States  Circuit  Court,  to  prev- 
the  [)ayment  to  Lucy  Kirtland  of  the  money  raised  by  the 
and  that  the  complainant  replied  that  he  did  not  contempt 
anything  of  the  kind,  but  proposed  in  that  suit  to  rely  u^- 


?v. 


•—  j^ 


her  responsibility,  which  he  supposed  was  abundant.     It 
appears  from  the  testimony  of  the  attorney,  tliat  he  knew 
the  design  in  question  before  the  5th  of  November,  1& 
Although,  in  April  of  that  year,  a  question  was  raised  as:- 
whether  the  bid  should  be  r^arded  as  $26,690,  or  as  the  ^ 
due  on  the  Kirtland  execution  after  the  reduction,  it  a 
to  have  been  abandoned.     In  the  agreement  of  April,  19'^-^* 
drawn  by  the  attorney,  but  not  executed,  a  copy  of  whieli       J'* 
appended  to  the  answer,  it  was  provided  that  Wheeler  nM^d 
(ireen,  "in  order  to  the  delivery  of  the  deed,"  should  receif^^ 
upon  their  execution  the  excess  of  the  price  bid  at  the  sherifl^ 
sale,  over   the  amount  due   on   the   Kirtland  judgment 
reduced.     The  draft  of  agreement  made  by  him,  dated  Ma;*^^' 
1874,  contains  the  same  provision.     In  his  letter  of  Jun^=^' 
1874,  to  the  complainant's  counsel,  he  suggests  that  certai 
things  should  be  done  for  the  complainant  to  facilitate  th 
closing  up  of  the  business,  and  the  first  of  them  is,  to  "apph 
to  the  Circuit  Court  and  get  an  order  that  the  surplus  iir^ 
RiconUs  hands  be  paid  to  the  Wheeler  and  Green  judgment.* 
The  testimony  shows  that  at  the  sheriff's  sale  it  was  neeessarj 
for  the  complainant,  in  order  to   get   the  property,  to  bic 
S26,690  for  it,  and  that,  inasmuch  as  it  was,  in  view  of  t 
re-argument,  still  undecided  whether  the  reduction  on  the  Kirt 
land  judgment  would  be  made,  a  mortgage  for  the  amount  ot 
the  reduction  should  be  executed  to  the  attorney  of  Miss  Kirt 
land,  to  be  given  to  her  in  case  the  decree  for  reduction  shoul 
not  stand ;  otherwise,  according  to  the  complainant's  testimony 
to  go  to  Wheeler  and  Green.     There  is  a  conflict  of  testimom-^ 
on  the  subject  of  the  bid,  not  as  to  the  amounti  for  that  i^ 
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126,690,  is  admitted.     It  is  also  admitted  that  the  deposit 
upon  that  sum.     The  acknowledgment  of  purchase  and 
^1^^  attorney's  receipt  to  the  sheriflF  both  show  the  same  sum. 
I  f*  ^he  property  had  been  struck  off  to  Miss  Kirtland  on  her 
l>i<i  of  $26,688.60,  she  would,  unquestionably,  have  been  com- 
I>^lled  to  pay  the  surplus  to  Wheeler  and  Green.     The  con- 
flic5t  is  as  to  the  existence  of  an  agreement,  afi&rmed  on  the  one 
«=^ici€  and  denied  on  the  other,  that  the  bid  of  the  complainant 
J^hould  be  understood  to  be  the  amount  of  the  Kirtland  judg- 
ni^nt  and  sheriff's  execution  fees,  notwithstanding  the  fact 
tHa.t  they  might  prove  to  be  leas  in  amount  than  the  sum  at 
^vHich  the  property  was  struck  off.    In  deciding  the  question, 
weight  must  be  given  to  the  fact  that  the  bid  was  the  sum  of 
»26,690;  that  $26,688.60  were  bid  in  behalf  of  Miss  Kirt- 
land, subject  to  no  understanding  whatever  as  to  reduction, 
liiid  that  in  the  correspondence  of  the  parties,  and  in  the  drafts 
^f  agreements  before  referred  to,  the  surplus,  the  amount  of  the 
^^^uction,  is  provided  for  as  belonging  to  Wheeler  and  Green. 
I  do  not  regard  the  question  as  one  of  importance  to  Miss 
K^irtland,  however,  and  indeed  her  attorney  appears  to  have 
^ntertainetl  a  like  view  of  it  at  times ;  for,  from  April,  1874, 
^^   Xoveniber  in  that  year,  it  was,  as  before  remarked,  ap- 
parently abandoned,  and   in  July,  1875,  according  to  Mr. 
■^Han's  testimony,  he  told  the  complainant  that  he  no  longer 
^ 'listed  upon  the  reduction  of  the  consideration  money  in  the 
**^ocl.     The  question,  manifestly,  is  of  no  importance  to  Miss 
^^ftland,  except  it  be  in  view  of  the  complainant's  design 
*^^j^Ve  referred  to,  and  it  has  none  in  that  aspect ;  for  the 
*^*^tland  mortgage  of  $4000  and  the  Kirtland  judgment  have 
/^^h  been  established,  except  as  to  the  amount  of  the  reduc- 
*^U  decreed  to  be  made  in  the  latter.     Miss  Kirtland  receives 
^t  of  the  proceeds  of  sale,  only  the  amount  due  on  her  judg- 
*^^nt.    The  complainant  was  at  lil)erty  to  bid  whatever  sum 
^^    saw  fit.     It  is  difficult  to  conjecture  what  liability  was 
^^^asonably  to  be  apprehended  by  Miss  Kirtland  from  the  fact 
*^*^at  the  bid,  over  which  she  had  no  control,  exceeded  the 
•  Amount  due  on  her  judgment.     It  is  equally  difficult  to  con- 
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jecture  how,  on  the  sup|K>>ition  that  such  liability  would  exi=  £  ^s* 
.she  or  her  foniisel  <'r»ul(i  have  avoided  it  if  the  pn>perty  we^5»-^ 
sold  under  her  execution.     On  the  hearing,  no  suggestion  \r^^ 
made  that  any  liahility  is,  in  fact,  to  l>e  apprehended  in  re^P**^-^/ 
to  the  surpla'i. 

•It  is  insisted  by  the  defendant^'  counsel,  that  Mr.  Ritx)r(ffL»-t/ 
a  ncc^-es^ary  party  to  this  suit.  But  no  relief  is  sought  agai  Al  irt, 
him.  He  has  exf^nitwl  the  dee<l  to  the  complaiuaut,  and  "^  luf 
\hhmi  dis<4iarg<Kl  l>y  the  attorneys  of  the  plaintiff  in  the  ju»       dir- 

ment  fr<»m  lialtility  for  the  proceeds  of  the  sale.  On  the4tl i  ol' 

Xovemlx^r,  1874,  the  attorney  of  Lucy  Kirtland,  in  order^rr  to 
obtain  the  d(*ed,  ^wit  to  the  sheriff  a  receipt  for  the  sunm.      «»t* 
JJ2G,61>0,  in  full  of  the  judgment  under  which  the  land    "^%~^> 
sold.     Mr.  Ricord  is  not  a  necessary  party  to  this  suit.        -He 
has  no  interest  in  it.     The  complainant  does  not  look  to  1»^  iiJi 
for  the  dee<l,  but  to  the  attorney  who,  as  he  insists,  holdss-  it 
in  trust,  t^)  be  delivered  up  to  him  on  his  complying  with     ^  '»<? 
agrwrnent  made  at  the  Side.     The  attorney  has  in  his  ha^t^ds 
by  far  the  larger  part  of  the  purchase  money.     He  receivc?<il  it 
lus  th(»  property  of  the  complainant,  and  on  his  account.         '^^ 
obtain  it,  he  applieil  expressly  on  Ijehalf  of  the  complaii^^^^^f 
antl    Miss    Kirtland,   and    he   received    it  accordingly.  J" 

his  communi(*ation  to  the  road  board,  asking  that  the  mo»"*^y 
Ixi  paid  to  him,  he  said:  '*  Jleing  fully  acquainted  with     tlu'^ 
matter,  I  state  my  opinion  that  the  title  to  the  land  and     ^'*^' 
money  is,  by  the  sheriff's  sale,  in  Stephen  W.  Whitney,  s^^*"* 
jw.'t  to  th«'  lien  of  th<»  two  mortgages  and  the  inchoate  rigli  ^  *^^ 
dow<r  in   Mrs.  Catlierine  Kirtland.  all  of  which  are  to      '^' 
relc:i>e<l.     TIkj  tith^  will  thus  l)e  made  good,  l)eyond  excr^p- 
tion."  By  the  sheriff's  sjile,  the  right  to  that  money  was  vc»^^^*' 
in  eijuity,  in  the  complainant,  subject,  of  course,  to  prior  lie^  "^• 
It  is  in  the  hands  of  the  attorney  of  Miss  Kirtland,  and  w'^^*'^'* 
obtain<><l  with  a  view  to  applying  it  to  the  payment  of  ^^"^* 
purchase  money  due  from  the  complainant.     It  is  a  payin^^^ 
pro  tfinfo,     Tlie  dower  of  Catherine  Kirtland  has  been  est^-^^ 
lished  and  paiil  out  of  the  money.     There  is,  in  equity,  no  li^^  ^^^^ 
of  the  84(M)0  mortgage  on  the  money,  for  Miss  Kirtland,      "^^ 
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appears  by  the  answer,  agreed  with  the  complainant  that,  if 
he  should  become  the  purchaser  of  the  property,  she  would 
look  to  the  rest  of  the  property,  not  taken  by  the  road  board, 
for  the  payment  of  that  mortgage.     He  l)ought  the  property 
ou  that  understanding,  and  on  the  faith  of  it  he  has  paid  over 
the  surplas,  $8850.27,  to  Wheeler  and  Green,  on  their  judg- 
iient.     There  is  also  evidence  of  an  agreement  on  the  part 
>£  the  counsel  and  attorney  of  Miss  Kirtland,  with  her  sane- 
ion,  to  accept  a  mortgage  for  an  amount  of  the  purchase 
iioney  equal  to  the  sum  ($1400)  ordered  to  be  retained  to 
iiiswer  the  claim  for  dower,  and  the  amount  ($1370)  allowed 
11  respect  to  the  assessment  for  benefits.     The  complainant  is 
>ntitled  to  his  deed  on  his  complying  with  his  part  of  the 
agreement.     There  is  no  allegation  that  he  is  in  any  laches, 
Lior  does  there  appear  to  be  any  ground  for  such  allegation. 

It  is  insisted  by  the  defendants'  counsel,  that  the  bill  should 
l)e  dismissed  as  to  the  attorney  of  Miss  Kirtland,  l)ecause  he 
appears  to  have  l>een  an  agent  or  attorney  merely,  and  in  no 
'wise  a  principal.  It  is  true  that  in  this  matter  he  has  acted 
as  attorney  and  counsel  merely,  but  he  holds  the  deed  and  the 
money  received  from  the  road  board,  applicable  to  the  pay- 
ment of  the  purchase  money.  He  is  a  proper,  if  he  be  not  a 
necessary  party  to  the  suit. 

The  agreement  between  Miss  Kirtland  and  the  complain- 
ant, made  at  the  sheriff' 's  sale,  is  not  only  established,  but  it 
has,  to  a  very  great  extent,  bajn  executed.  The  road  board 
money  collected  under  it,  and  applicable  to  the  payment  of 
the  purchase  money,  might,  at  all  times,  have  been,  as  it  now 
may  be,  applied  according  to  the  agreement.  In  obtaining  that 
money,  the  attorney  of  Miss  Kirtland  acted  as  attorney  for  the 
complainant,  and  his  action  in  allowing  the  assessment  for 
benefits  was  binding  on  the  latter,  who  has  no  claim  upon 
Miss  Kirtland  in  respect  to  it.  The  dower  was  to  be  paid 
out  of  the  road  boanl  money.  Tliat  claim  was,  neither  at  law 
nor  in  equity,  subject  to  or  affected  by  the  judgment  against 
•John  Kirtland  and  George  Kirtland,  or  the  sale  under  it. 
The  agreement  made  by  Miss  Kirtland  to  accept  a  mortgage 
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on  awount  of  the  purchase  money,  for  an  amount  equal  to 
the  sum  retained  to  answer  the  claim  of  dower  and  the 
amount  allowed  for  the  assessment  for  benefits,  was  a  merely 
voluntary  agreement.     It  will  not  be  enforced. 

The  prayer  for  a  decree  that  the  trust  mortgage  be  jxiid 
out  of  the  proc*ecds  of  the  sale  under  the  Kirtland  judgment^ 
in  order  that  the  complainant's  title  may  be  cleared  of  the 
cloud  which  it  casts  upon  it,  will  not  be  granted.  That  mort- 
gage, indeed,  was  not  reformed  as  against  the  Wheeler  and 
Green  judgment,  but  it  stands  reformed  as  against  the  Kirt- 
land judgment.  The  complainant,  as  purchaser  under  the 
latter  judgment,  has  no  equity  to  have  it  discharged  out  of  the 
proceeds  of  the  sale.  None  is  set  up  in  the  bill,  except  that 
which  is  claimed  to  arise  from  the  fact  that  that  mortgage  was 
not  reformed  as  against  the  Wheeler  and  Green  judgment, 
and  that  is,  indeed,  no  equity. 

The  conclusion  is,  that  the  attorney  of  Miss  Kirtland  will 
Ixi  decreed  to  deliver  the  deed  to  the  coqiplainant  on  receivinjj 
the  balance,  without  interest  thereon,  remaining  due  on  the 
Kirtland  execution,  as  reduced,  with  interest  up  to  NovemlxT 
5th,  1874,  but  not  after  that  date,  after  applying  the  road 
board  money,  (deducting,  of  course,  the  amount  paid  for 
dower,)  with  the  interest  which  he  has  received  thereon,  and 
the  delivery  to  him  of  a  receipt  of  Wheeler  and  Green's 
attorneys  for  surplus  on  the  execution.  The  complainant  is 
entitled  to  costs  as  ajrainst  Miss  Kirtland  and  her  attorney. 
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Ketcham  v8.  Brooks  and  others. 

1.  The  proof  of  the  lo«8  of  a  deed,  in  this  cane,  held  to  be  sufficient  iot 
warrant  the  admisBion  of  secondary  evidence  of  its  contents. 

2.  Such  secondary  evidence  held  to  establish  the  fact  that  the  grantee 
took  hi>9  deed  with  full  knowledge  that  it  contained  a  covenant  of  assump' 
tion  of  a  mortgage  upon  the  property  cronveyed,  and  with  knowledge  of  the 
nature  of  the  liability  thereby  asMuroed. 

3.  Where  the  object  of  the  bill  is  not  to  prove  title  by  a  deed  alleged  to 
be  loj>t,  but  to  prove  a  covenant  of  the  grantee  contained  therein,  it  is  not 
necessnry  that  the  subscribing  witness  to  the  deed  or  the  officer  before  whom 
the  acknowledgment  was  taken,  should  be  produced,  or  that  there  should 
be  evidence  of  the  impracticability  of  obtaining  their  testimony,  other 
satisfactory  evidence  of  the  covenant  being  offered. 

4.  A  parol  assumption  by  a  grantee  of  mortgaged  premises,  made  at  the 
time  of  the  conveyance  to  him,  makes  him  liable  to  a  personal  decree  for 
^^ficiency. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 
Jfr.  D.  A.  Ryerson,  for  complainant. 

J/r.  W,  S,  Whitehead,  for  defendant  Mandeville. 

The  Chancellor. 

The  contest  in  this  case  is  between  the  complainant  and 

^  rederick   B.    Mandeville,    the    only    defendant    who    ha^ 

""^^^iswered,  as  to  the  liability  of  the  latter  to  a  personal  decree 

^^^qiiiring  him  to  respond  for  deficiency.    The  complainant,  in 

^  is  bill,  alleges  that  Dr.  Mandeville,  on  the  conveyance  of  the 

^^ortgaged  premises  to  him  by  Brooks,  the  mortgagor  and 

^^V)ligor  in  the  bond  which  the  mortgage  was  given  to  secure, 

^issumed  the  payment  of  the  mortgage.     Dr.  Mandeville,  in 

^Xis  answer,  admits  the  conveyance  by  Brooks  to  him,  but  says 

^liat  he  does  not  believe  that  in  the  deed  to  him  from  Brooks, 

'^liere  was  any  clause,  as  alleged  in   the  bill,  by  which  he 

^^ssumed  to  pay  the  principal  of  the  mortgage,  and  he  further 

^ays  that  it  was  not  his  intention  so  to  do,  and  further,  that 
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he  believes  that  the  deed  contained  only  a  clause  signifying 
that  the  conveyance  was  made  "snbject  to"  the  mortgage. 

The  deeil  fn>m  Brooks  to  Mandeville  is  lost,  and  objection 
is  made  on  the  part  of  the  latter  that  the  proof  of  loss  is 
insufficient  to  warrant  the  admission  of  secondary  evidence  of 
its  contA'uts.  The  deed  was  deliN-ered  by  Brooks  to  Mande- 
ville, and  the  latter  testifies  that  subsequently  and  a  short  time 
after  he  reciMveil  it,  he  gave  it  to  Samuel  Klotz  or  John 
K.  Dun  lap,  rc^al  estate  brokers,  in  order  that  the  [>erson  to 
■whom  he  gave  it  might,  from  it,  prepare  a  deed  from  him  to 
Mrs.  Caroline  Bodwell,  with  whom  he  had  agreed  to  exchange 
the  mortgaged  premises  for  certain  property  of  hers.  That 
♦exchange  was  made,  and  the  mortgaged  premises  were  acconl- 
inij:lv  conveyed  bv  Mandeville  to  Mrs.  Bodwell.  He  testifier! 
•on  his  examination  as  a  witness  in  this  suit,  that  he  did  not 
know  where  the  deed  was;  that  he  had  never  put  it  on  record, 
•and  that  he  had,  at  that  time,  no  knowledge  of  its  existence. 
Klotz  testifies  that  he  has  no  recollection  of  having  ever 
received  it  from  him,  and  he  says  that  though  he  has  no  recol- 
lection of  having  ever  seen  it,  he  has  searched  for  it  in  his 
office,  but  cannot  find  it  Dun  lap  testifies  that  he  is  under 
•the  impression  that  he  received  it  from  Klotz,  but  does  not 
know  what  he  did  with  it,  and  that  he  has  searched  for  it,  but 
cannot  find  it.  Philander  Bodwell  conducteil  the  negotiation 
for  exchange  lK»tween  Mrs,  Bodwell,  his  mother,  and  Dr. 
Mandeville.  He  signed  the  agreement  for  her  between  them, 
for  the  exchange.  He  testifies  that  the  exchange  was  in 
pursuance  of  that  agreement,  and  that  his  mother  was  not 
present  at  the  execution  of  the  agreement  or  the  exchange  of 
deeds.  He  further  sjivs  that  he  has  no  recollection  of  the 
deed  from  Brooks  to  Mandeville,  or  of  ever  having  seen  it, 
and  swears  that  he  has  no  knowledge  of  its  existence.  Dr. 
Mandeville,  in  his  answer,  says  that  having,  at  the  date  of  the 
•cx>nvevance  to  Mrs.  Bodwell,  ne":lected  to  record  his  deed 
from  Brooks,  he  delivered  it  to  her  to  be  reconled  at  the  same 
.time  with  his  deed  to  her.  His  stiitement  is  not  sustained  bv 
Any  pr»ofp  and  it  appears  to  be  incorrect.     The  complainant 
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'^^s  made  sufficient  proof  of  loss  and  diligence,  to  warrant  the^ 
^<iinission  of  secondary  evidence  of  the  covenant  of  assump- 
tion alleged  to  have  been  in  the  deed.     The  counsel  of  Dr. 
^Jandeville  insists  that  the  subscribing  witness  to  the  deed 
should  have  been  produced,,  or  the  officer  before  whom  the 
•acknowledgment  was  taken ,^  and  that  because  of  the  absence 
of  the  testimony  of  either  of  them,  without  evidence  of  the 
i  ni practicability  of  obtaining  the  testimony,  the  proof  of  the 
^leed  is  insufficient.     It  is  to  be  observed  that  the  complainant 
is  not  seeking  to  prove  title  by  the  deed,  but  to  prove  the 
<X)venant  of  the  grantee  contained  therein.     The  answer  admits 
the  conveyance  by  deed,  and  Dr.  Mandeville  testifies  that  the 
niortgaged  premises  were  conveyed  to  him  by  Brooks  and  his 
^vife,  by  deed,  and  Brooks  testifies  to  the  conveyance,  by  deed, 
and  the  contents  of  the  deed,  including  thecovenant  in  question. 
The  deed,  for  the  purpose  of  this  suit,  was  sufficiently  proved 
^y  the  testimony  of  Dr.  Mandeville  and  Mr.  Brooks.     The 
^"ssumption  might  have  been  by  parol  merely,  and  it  would 
J^ave  been  good ;    Wilson  v.  Kin(/,  8  C.  E.  Green  150 ;  BoUes 
^'-  HecLch,  2  Zab.  680 ;  having,  as  it  is  alleged,  been  made  by 
^^venant,  (by  statement  contained  in  the  deed  from  Brooks  to 
-^landeville,)  it  was  incumbent  on  the  complainant  to  produce 
the  covenant,  and  in  case  o(  his  inability  to  do  so,  to  prove  the 
*03s  and  present  secondary  evidence  of  the  covenant.     This  he 
*^3s  done.    Mr.  Brooks  swears  positively  to  the  existence  of  the 
^"^venant  in  the  deed,  and  to  the  very  words  of  it.   It  appears  to 
^^ve  been  in  the  form  commonly  in  use  among  conveyancers  in 
Newark,  where  the  papers  were  drawn.     He  testifies,  also,  to 
the  circumstances.     He  says  that  when  the  deed  was  delivered, 
C^r.  Mandeville  objected  to  the  covenant,  saying,  "I  don't 
*^now  about  assuming  the  mortgage ;"  that  upon  Brooks'  or 
t'onselyea's,  (the  latter  was  Brooks'  partner,)  referring  to  the 
fact  that  he  was  requiring  Brooks  to  assume  the  mortgage 
^hich  was  on  the  property  which  he  was  conveying  to  the 
'^tter  in  exchange  for  the  mortgaged  premises,  and  saying 
^kat,  therefore,  he  must  assume  the  mortgage  on  the  property 
^i^ch  he  was  receiving,  he  folded  up  the  deed,  slapi)ed  his 
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thigh,  and  said,  "  I  suppose  I  shall  have  to  stand  it :  give  u:4 
your  order  for  the  horse."     He  was  to  receive  in  the  exchange, 
from  Brooks,  a  horse,  wagon  and  harness.     Conselyea  corrolx)- 
rates  Brooks.     He  says  that  his  impression  is  that  Dr.  Man- 
<leville  objected  to  assuming  the  mortgage,  and  that  Brooks 
imd  himself  tried  to  persuade  him  that  it  was  all  right.     He 
further  says  that  his  impression  is  that  both  deeds  were  drawn 
previously  to  the  meeting  at  which  the  c*onversation  which  he 
refei's  to,  and  in  part  relates,  took  place,  which  was  when  the 
<leeds  were  exchanged.     The  complainant  testifies  that  after 
the  conveyance  to  Dr.  Mandeville  had  been  made,  he  called 
on  the  latter  to  ascertain  whether  he  had  assumed  the  mort- 
gage, and  expected  to  pay  the  interest.     He  says  he  told  Dr. 
Mandeville  that  the  mortgage  had  come  into  his  possession, 
and  that  he  had  been  informed  that  the  latter  had  assumed  it ; 
that  he  wished  him  to  state  whether  he  had  assumed  it  or  not, 
as  the  interest  was  due,  and  if  he  had  assumed  it,  he  wished 
him  to  pay  the  interest.      He  swears  that   Dr.  Mandeville 
replied  that  he  had  assumeil  it,  and  expected  to  pay  it  when 
it  became  due,  and  requested  him  to  call  in  a  few  days  again, 
and   he  would  pay  the  interest.      Dr.  Mandeville,  indeed, 
swears  that  he  did  not  agree  to  assume  the  mortgage,  but  he 
will  not  say  that  the  covenant  was  not  in  the  deed.     He  said 
to  the  complainant's  solicitor  that  he  did  not  know  whether  it 
was  in  or  not,  and  when  examined  as  a  witness  in  this  suit,  he 
said  he  was  not  positive  whether  the  covenant  was  in  the  deed 
or  not.     He  says  it  is  possible  that  such  a  conversation  as  that 
testified  to  by  Brooks,  in  which  he  is  said  to  have  slapi)ed  his 
thigh,  saying,  "  I  suppose  I  shall  have  to  stand  it :  give  us 
your  order  for  the  horse,"  may  have  occurred,  as  the  fact  of 
Brooks'  assuming  the  mortgage  on  his  property  was  used  as  an 
argument.     He  says,  however,  that  in  this  admission  he  does 
not  mean  to  admit  that  he  at  any  time  said  he  "  would  have    - 
to  stand  it,"  in  reference  to  assuming   the  mortgage.     He- 
insists  that  the  deed  from  Brooks  to  him  was  not  delivenxU 
as  the  latter  and  Conselyea  both  say  it  was,  in  the  office,  bul 
that  the  latter  brought  it  out  to  him  as  he  sat  in  his  wagoi 
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V>efore  the  door  of  the  office.     He  cannot  tell,  however,  where 
his  deed  to  Brooks  was  delivered.     He  cannot  tell  who  drew 
it,  and  he  cannot  remember  whether  the  covenant  of  assump- 
tion was  in  the  deed  from  Brooks  to  him  or  not.     He  savs 
the  deed  from  him  to  Brooks  was  not  delivered  at  the  same 
time  that  the  deed  from  the  latter  to  him  was  delivered, 
according  to  his  recollection,  but  he  cannot  tell  whether  the 
<Ieed  from  him  was  delivered  before  or  after  the  deed  to  him 
was  delivered,  nor  can  he  tell  whether  there  was  an  adjust- 
iMent  of  interest  between  him  and  Brooks.     He  was  examined. 
Jn  January,  1876,  two  years  after  the  transaction.     His  mem- 
^jry  appears  to  have  been  at  fault.     The  weight  of  the  evidence 
IS  that  he  covenanted  to  assume  the  mortgage,  and  that  he  did 
"!^o,  iinderstandingly.     It  is  clear  that  the  deed,  when  delivered 
to  him,  contained  the  clause;  that  the  subject  was  dropped 
between  him  and  Brooks  and  Conselyea,  and  that  the  deed 
was  delivered  to  him  without  alteration.     As  before  stated,  he 
will  not  say  that  when  delivered  to  him  it  did  not  contain  the 
clau5?e.     If  it  did,  he  must  be  held  to  have  accepted  it  accord- 
^"S'y.     Under  the  evidence,  I  am  constrained  to  conclude  that 
'^^  did  so,  not  only  with  full  knowledge  of  the  fact,  but  of  the 
nature  of  the  liability  thereby  assumed.     There  will  be  a 
decree  asrainst  him  for  deficiencv. 


AValx  v8.  Meirs  and  others. 

^"e  master  having  reported,  in  this  Fiiit  for  partition,  that  the  lands 
.     *^   not  be  divided  among  the  heirs  without  great  prejudice  to  their 

^'csts,  and  the  court  being  unable,  upon  the  evidence,  to  reach  the  same 

"fusion,  an  order  was  made  appointing  commissioners  to  make  parti- 
,  **  Among  the  owners,  according  to  their  respective  interests,  unless  they 

^^M  be  of  opinion  that  such  partition  could  not  be  made  without  great 
Judice,  in  which  case  they  were  to  report  to  the  court  accordingly. 
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In  partition.  On  exceptions  to  master's  report  as  to  whether 
jMirtition  can  ho  made  without  great  prejudice  to  the  interests 
f>f  the  owners. 

Mr,  W.  H.  Vredcnburgh,  for  exceptants,  John  (i.  Meirs 
and  wife. 

Mr.  F.  VoorheeSy  for  complainants. 

The  Chanceij/jk. 

The  premises  whereof  partition  is  sought,  are  a  farm  of 
about  three  hundred  and  seventy-four  acres,  of  which  Richanl 
AValn,  dece«tsed,  died  seized,  situated  near  Homerstown,  in 
Monmouth  county,  and  i»ertain  tenant-house^!  and  lots  adja- 
cent, and  two  lots  of  wood-land.     The  tenants  in  common  are 
his  three  children,  who  are  seized  of  it  in  equal  shares.     The 
master  has  reported  that  the  property  is  not  i>artible  without 
great  prejudice  to  the  interests  of  the  owners.     The  defend- 
ants, Meirs  and  his  wife,  the  latter  being  one  of  the  tenants 
in  common,  have  excepted  to  the  report  in  this  respect    Much   - 
testimony  was  taken  Ixjfore  the  master  on  the  subject.    Eleven  -i 
witnesses  testifv  that  in  their  opinion  the  property  is  divisible,  ^ 
without  prejudice,  into  three  part*^,  equal,  or  verj'  nearly  so,^ 
and  thirteen  others,  on  the  other  hand,  testify  to  the  contrary — 
opinion.     A  careful  examination  of  the  testimony  leaves  me^^ 
in  very  great  doubt,  to  say  the  least  of  it,  whether  the  prop — 
erty  cannot  l)e  divided  without  prejudice  to  the  interests  oftr 
the  owners.     It  is  obvious  that  so  large  and  valuable  a  farn"  .m 
ctinnot  be  readily  sold,  as  a  whole,  for  an  amount  equal  to  it-  ^ 
value.     There  would  j)robably  be  but  little  competition  in  ^ 
public   sale  of  so   large  a  property,  and   it  would  be  bu  -^ 
reasonable  to  expect  a  sacrifice  of  a  considerable  part  of  it  iJi 
value,  in  such  a  disposition  of  it.     It  wonld,  undoubtedly-^ 
sell   to  far  Iwttcr  advantage  in  parcels  of  about  one  huii^" 
dred   acres   each,   than   as   a   whole.      The  qnestion,   ho\i*""=^ 
ever,  is  whether  the  whole  property,  the  fam^  the  outJanda^  - 
and  the  tenant-hoases,  can  be  divided   into   three   eqiia'  -^ 
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^^  nearly  equal  parts,  without  great  prejudice  to  the  interests 
*^f  the    owners.      If  they    can,   there    must    be   a   parti- 
tion.   A  division  of  the  wliole  property,  suggested  by  both 
Andrew  J.  Allen  and  CJeorge  Sykes,  seems  to  be  pnu*ticable 
^nd  fair.     By  it  the  property  is  valued  at  about  $40,()0<). 
One  hundred  and  twenty  acres  on  the  ejist  side  of  the  farm, 
(valued  at  8100  an  acre,)  lying  on  the   railroad,  and  the 
Hornerstown  and   Allcntown  road,  are,  with   tenant-houses 
^nd  lots  to  the  value  of  §1500,  to  constitute  one  share,  the 
vahie  of  which,  at  this  estimate,  would  be  813,500;  one  hun- 
dred acres  on  the  west  side  of  the  farm,  with  the  mansion- 
house  and  buildings,  (the  land  valued  at  850  an  acre,  and  the 
'i^iLsion-housc   and   buildings   at   $8000,)  are  to  constitute 
^^other  share,  the  value  of  which,  at  these  estimates,  would  be 
*13,000 ;  the  thirtl  share  would  be  the  rest  of  the  farm — the 
Middle — which  would  contain  one  hundred  and  fifty  acres, 
valued  at  875  an  acre,  with  the  rest  (valued  at  $2000)  of  the 
^i^nt-houses   and   lots ;    the  value  of  thife   share,   at   these 
^^imates,  would  be  813,250.     It  may  be  remarked  that  there 
^^*^  ten  tenant-houses  and  one  shop  on  the  property  referred  to 
^***   the  tenant-houses  and  lots,  and  that  Mr.  Allen  estimates 
'^^ir  value  at  83500.     The  wood-land  in  this  division  would 
r*^  partitioned  in  equal  shares  between  the  tenants  in  common. 
t;  \^^;j|  \yQ  g^,^  |.j^jj^  ^l^g  shares  are,  according  to  the  estimates, 

^^    this   division,  nejirly  equal.      They   might,  |)erhaps,  be 

^'^de  exactly  so  in   the  partition  of  the  wood-land  and  the 

^^^int-house   pro^x^rty.      The   objei'tion   urged   against   this 

^-•^rtition  is  that  it  not  onlv  undervalues  the  mansion-house 

^d  buildings,  but  it  charges  them  to  the  share  of  which  they 

^*^  to  constitute  a  part  at  a  price  far  l)eyond  their  value  to 

^^^^t  share.     The  complainant's  witnesses  value  the  mansion- 

^^x^ee  and  buildings  at  from  810,000  to  815,000.     In  this 

^    ^"Vision  they  are  to  Ikj  estimated  as  worth  only  $8000.     Again 

is  argued  that  a  farm  of  one  hundred  acres  would  not 

uire  buildings  of  half  the  value  fixed  upon  these  in  the 

division.      The  witnesses  of  the  defendants  Meirs 

wife,  value  the  mansion-house  and  buildings  at  from 

"Vol.  XII.  z 
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$7000  to  $10,500.  It  will  be  seen  that  the  valuations  of  the 
witnesses  vary  considerably.  If  the  mansion-house  and  build- 
ings are  fairly  estimated  at  $8000,  and  buildings  of  that  value 
are  not  so  out  of  proportion  to  the  value  of  a  farm  of  one 
hundred  acres  in  that  place  as  that,  at  that  valuation,  a  loss 
would  probably  be  occasioned  to  the  {Kjrson  to  whom  the 
share  might  he  assigned ;  and  if  the  valuation  put  by  the 
witnesses  of  the  defendants  Meirs  and  wife,  upon  the  different 
parts  of  the  farm  in  the  proposed  partition  are  just,  then  it 
would  appear  that  a  partition  can  be  made  without  great 
prejudice  to  the  interests  of  the  owners.  The  defendants 
Meirs  and  wife,  according  to  the  testimony,  proi>osed  to  sell 
the  int(»rest  of  the  latter  in  the  property  to  the  complainant, 
Nicholas  Wain,  junior,  at  a  valuation  of  $40,000  for  the 
whole  pr()j>crty,  or  to  purchitse  the  interest  of  the  complain- 
ant at  the  same  mte,  but  received  no  reply  to  their  offer,  and 
they  now  declare  themselves  willing  to  accept,  as  part  of  the 
share  of  Mrs.  Meirs,  the  land  which  would  be  set  off  fn>m  the 
ca*<t  side  of  the  farm  in  the  proposed  division  above  mentioned. 
This  land,  it  may  be  remarked,  was  not  originally  part  of  the 
farm,  but  was  pun^hased  by  Richard  AValn  of  Augustus  Joins 
in  1852,  and  a<ldcd  to  the  farm.  Two,  at  least,  of  the  com- 
j)hiinant's  witnesses  testify  that  the  farm  could  be  well  and 
advantageously  divided  into  two  parts.  One  of  them,  Mr. 
Taylor,  says  that  *^  the  land  could  be  divided  into  two  j)arts 
nicely ;  it  could  be  very  niciely  divided  about  where  the  old 
line  wits — the  Ivius  line."  I  am  unable  to  reach  the  conclu- 
sion at  which  the  master  has  arrived,  that  the  property  cannot 
be  partitioned  among  the  heirs  without  great  prejudice  to 
their  interests.  The  exception  will,  therefore,  be  sustained. 
Tlie  case  is  a  proj)er  one  for  the  application  of  the  practice 
adoptcid  by  the  Court  of  Erroi^s  and  Api>eals  in  Bcntley  v. 
Long  Dock  Co,,  1  McCarter  486.  Commissioners  will 
best  able  to  determine  whether  the  premises  are  or  are  no 
partible  without  great  prejudii»e.  There  will  be  an  orde 
appointing  three  commissioners  for  the  partition  of  the  Ian 
among  the  owners  and  proprietors  thereof,  according  to  theiz 
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^pective  interests  therein,  unless  they  shall  be  of  opinion 
^Hat  such  partition  cannot  be  made  without  great  prejudice  to 
^hose  owners  and  proprietors,  in  which  case  they  are  to  report 
^  this  court  accordingly,  in  order  that  such  order  may  be 
^de  for  the  sale  thereof,  or  of  any  part  thereof,  as  shall  then 
appear  to  be  equitable  and  just. 


Phili.ipsburg  Mutual  Loan  and  Building  Asso- 
ciation V8,  Hawk  and  others. 


^^3ck,  awiigned  by  a  shareholder  of  a  loan  and  building  asHOciation  aR 
^-'^leral  security  to  a  mortgage,  (the  firHl  upon  the  mortgaged  premif*ei*,) 


n  by  him  to  the  association,  will,  as  between  the  a880ciation  and  a 
r^^^^^^«id  mortgagee  of  the  land,  be  applied  to  the  payment  of  the  mortgage 
»e  recourse  is  had  to  the  land  ;  and  this  etjuity  will  not  be  defeated  by 


^^  "^fj  on  the  stock  under  a  judgment  against  the  mortgagor. 


iill  to  foreclose.   On  final  hearing  on  pleadings  and  proofs. 
--^fr.  B.  C.  Frost,  for  defendant  Vought. 
-^/r.  J.  F.  Dumanty  for  defendant  Hawk. 

The  Chancellor. 

^     T^he  complainants'  mortgage  was  executed  on  the  26th  of 
■*-^rc?h,  1868,  and  was  recorded  on  the  31st  day  of  the  same 


^nth.     On  the  5th  of  April,  1875,  the  mortgagor  executed 

,^^^tlier  mortgage  on  the  same  land  to  the  defendant  Joseph 

T^^Wk.     On  the  11th  of  August,  in  the  last-mentioned  year, 

^  defendant  Vought  recovered  a  judgment  against  tlie  mort- 

^^Sor  in  the  Supreme  Court  of  this  state,  and,  as  is  alleged, 

*^d^r  an  execution  issued  thereon,  levied  on  certjiin  shares  of 

^^^   stock  of  The  Phillipsburg  Mutual  Loan  and  Building 

iation,  the  complainants,  which,  at  the  time  of  the  execu- 
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tion  and  delivery  of  the  complainants'  mortgage,  belonged  to 
the  mortgagor,  and  were  then  assigned  to  them,  by  him,  sa^ 
collateral  security  to  their  mortgage  debt.  The  holder  of  the 
second  mortgage  claims  an  equity  to  have  the  stock  applied  to 
the  payment  of  the  first  mortgage  before  recourse  is  had  to 
the  land.  The  judgment  creditor,  on  the  other  hand,  denies 
this  equity,  and  claims  a  right,  by  virtue  of  his  le\y,  to  apply 
the  stock  to  the  payment  of  his  judgment.  There  is  no  legal 
evidence  in  the  case  of  any  execution  or  levy.  But,  apart  from 
this,  the  question  between  these  defendants  was  decided  in 
favor  of  the  mortgagee,  under  j>recisely  the  same  conditions,  in 
the  case  of  Herbert  v.  Mechanics^  Building  and  Loan  Associa- 
tion, 2  C  E,  Green  497,  reversing,  on  this  point,  the  decision 
of  the  Chancellor  in  the  same  case,  sub  nomine  Mechanics^ 
Building  and  Loan  Association  v.  Conover,  1  3IcCarter  219. 
The  question  submitted  has  been  presented  without  reference 
to  the  sufficiency  of  the  pleadings  for  a  decree  upon  the  merits 
of  the  controversy.  The  bill  is  silent  on  the  subject  of  the 
stock.  A  cross-bill  will,  therefore,  be  necessary  to  enable  the 
court  to  make  a  decree  for  the  sale  thereof.  On  the  case  sub- 
mitted, there  would  Ix*  a  decree,  if  the  pleadings  would  warrant 
it,  that  the  stock  be  applied  to  the  payment  of  the  complain- 
ants' mortgage  before  recourse  is  had  to  the  land. 


Wagner  and  wife  vs.  Blanchet  and  others. 

1.  Motion  to  set  aside  an  execution,  and  open  decree  and  let  in  two 
defendants  to  answer,  on  the  ground  of  want  of  legal  service  of  sobpcena 
upon  them,  and  that  they  have  lawful  and  equitable  defences,  reftised  a^ 
to  one,  because  the  service  of  subpcena  upon  her  was  substantiallv  in 
accordance  with  the  provision  of  the  statute,  and  she  was  duly  served  with 
notice  of  the  application  for  appointment  of  a  guardian  ad  litem  for  her ; 
it  was  allowed  as  to  the  other,  because  she  had,  in  fact,  no  notice  of  the 
suit  until  after  the  property  had  been  advertised  for  sale  onder  the  execu- 
tion, in  order  that  she  might  set  up  the  defence  of  usnry. 
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"^  ^tay  of  sale  waa  discharged,  and  the  proceeds  of  sale,  aAer  paying 
**^^  principal  of  the  complainant's  mortgage  (less  the  alleged  premium) 
And  sheriff's  executioe  fees,  were  ordered  to  be  brought  into  court,  to  abide 
^^  resalt  of  the  litigation  on  the  defence  of  usury. 

3.  Service  of  subpoenas  upon  defendants,  by  leaving  copies  of  them  with 
^fendants'  father,  at  work  in  a  field  near  the  house,  on  his  farm  where 
they  lived  with  him,  the  defendants  being  both  absent  from  home,  and 
^here  being  no  one  at  the  house  on  whom  they  could  be  served,  held  to  be 
*  substantial  compliaace  with  the  requirements  of  the  statute. 

4.  Where  the  trust  under  which  property  is  held,  prohibits  the  sale  or 
naortgaging  of  the  trust  estate  by  the  trustee,  except  for  the  benefit  of  the 
^c«f»t  que  trust,  it  is  incumbent  on  a  purchaser  or  mortgagee  from  the 
trustee,  to  look  t«  the  application  of  the  purchase  or  mortgage  money. 

5.  But  where  the  trustee  holds  the  property  in  trust  for  his  wife  and  her 
•heirs,  the  fee  of  the  land  is  hers  in  equity,  and  a  conveyance  by  the  trustee 
•and  his  wife,  either  absolute  or  by  way  of  mortgage,  is  in  accordance  with 
the  trust,  and  devolves  on  the  purchaser  or  mortgagee  no  obligation  to  see 
^  the  application  of  the  purchase  or  mortgage  money. 


Bill  to  foreclose.  Motion  to  set  aside  execution  for  sale 
^f  mortgaged  premises,  and  open  decree  and  let  in  two  of  the 
^^fendants  to  answer.     On  petition  and  depositions. 

Mr.  A.  W.  Bell,  for  petitioners. 

J/r.  IL  CL  Pitney^  for  complainants. 

The  Chancellor. 

The  petitioners,  Joseplune  Blanchet  and  Camille  A.  Blanchet, 

"•^^^nst  both  of  whom  a  final  decree  on  default  has  been  regu- 

■^^^xly  entered,  ask  that  that  decree  be  opened  as  to  them,  and 

^*vat  the  fieri  facias  for  the  sale  of  the  mortgaged  premises, 

^^^aed  thereon,  be  set  aside,  and  that  they  may  be  permitted 

'^o  answer.      The   grounds   of  the  application  are  that  the 

^Petitioners   have   lawful   and   equitable    defences,   and   that 

^though   the   subpoena   to   answer,   directed   to   them,   was 

J^turned  by  the  sheriff  of  Morris  county  as  having   been 

<fu]y  served  by  him  upon  them,  yet  there  was,  in  fact,  no 

Jawful  service  upon  them.   Josephine,  at  the  time  of  the  com- 
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mencement  of  the  suit,  was  more  than  twenty-one  years  of 
age,  and  Camille  was  past  twenty.  Both  lived  with  their 
father  on  the  mortgaged  premises,  which  are  a  farm  in  Morris 
county,  but  both  were,  at  the  time,  temporarily  absent  from 
home — the  former  in  New  York  on  a  visit,  and  the  latter 
calling  upon  a  neighbor.  The  sheriff  went  to  the  house  to 
serve  the  subpcena.  He  found  nobody  there  except  some 
children.  Among  them  was  one  of  the  defendants',  a  boy, 
on  whom  he  then  and  there  served  the  process.  The  lad,  in 
answer  to  his  inquiries,  directed  him  to  a  meadow  near  by, 
where  his  father  and  his  brother,  who  were  both  defendants 
in  the  subpoena,  were  at  work.  He  went  there  and  served 
the  subpoena  upon  them,  and  on  his  inquiring  of  the  father 
for  Josephine  and  Camille,  was  told  by  him  that  neither  of 
them  was  at  home ;  that  the  former  was  in  New  York  on  a 
visit,  and  the  latter  was  temporarily  absent  from  the  house,  and 
was  somewhere  in  the  neighlwrhood,  he  could  not  say  where. 
He  further  said  that  there  was  no  one  on  whom  the  subpoena, 
as  to  them,  could  be  served  at  the  house,  and  told  the  sheriff 
to  leave  the  copies  intended  for  them,  with  him,  and  said  that 
"  it  would  be  the  same  thing,"  and  that  he  would  hand  them 
to  the  girls  when  they  came  home.  The  sheriff  left  the 
copies  with  him  accordingly,  and  returned  to  the  house,  where 
he  had  left  his  horse  and  wjigon.  Neither  of  the  young  ladies 
was  at  the  house  when  he  returned,  and  he  did  nothing 
further  by  way  of  service  on  them.  Camille  subsequently 
saw  the  copy  of  the  subpoena  which  had  been  served  on  her 
brother,  at  the  house,  in  his  hands,  and  notice  of  application 
for  the  appointment  of  a  guardian  ad  litem  for  her  was  duly 
served  on  her.  Josephine  swears  that  she  had  no  notice  of 
the  suit  until  after  the  property  had  been  advertised  for  sale 
under  the  execution. 

The  service  of  the  subpoena,  as  to  both  of  them,  was  sub- 
stantially in  accordance  with  the  provision  of  the  statute. 
The  petitioners  allege  that  they  have  legal  and  equitable 
defences,  which,  seeing  that  the  decree  is  a  surprise  upon  them^ 
they  ought  to  be  permitted  to  set  up.     Those  defences  are^ 
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that  the  mortgaged  premises  were,  when  the  mortgage  in  suit 

was  given,  held  in  trust  by  their  father  for  their  mother,  on 

whose  death  they  descended  to  them,  and  that  the  mortgagee 

knew  of  the  existence  of  the  trust ;  and  they  further  allege 

that  the  debt  which  the  mortgage  was  given  to  secure,  was 

wholly,  or  to  a  very  great  extent,  the  individual  debt  of 

their  father,  the  trustee,  and  that  the  mortgage  was  usurious. 

The  mortgaged  premises  were  held  by  their  father  in  trust. 

According  to  the  deeds  of  conveyance  therefor  to  him,  in 

which  the  trust  is  declared,  they  were  held  by  him  upon  the 

trust  and  confidence  that  he  would  hold  them  to  and  for  the 

u-^    and  benefit  of  his  wife,  her  heirs  and  assigns,  forever ; 

and   upon  the  further  trust  and  confidence  that  he  should 

have  full  power  and  authority  to  sell  and  convey  the  whole 

^r  any  part  of  the  premises  whenever  he  should  deem  it  for 

^^^  benefit  of  his  wife  and  her  heirs,  and  that  he  might  raise 

nioney  upon  them  and  secure  the  payment  thereof  by  mort- 

K^ing  them,  provided  that  the  money  arising  from  such  sales 

or  borrowed  on  mortgjige  should  be  for  the  use  of  his  wife 

and  her  heirs.     The  mortgage  in  suit  was  not  made  by  the 

triLstee  as  su(?h,  but  was  executed  by  him  and   his  wife  to 

^^^iTQ  the  payment  of  their  bond.     The  trust  prohibited  the 

^'^  or  mortgaging  of  the  trust  estate  by  the  trustee,  except 

^^  the  benefit  of  his  wife  and  her  heirs,  and  made  it  incum- 

"^'^t  oil  the  purchaser  or  mortgagee,  in  such  case,  to  lo<ik  to 

^    application  of  the  purchase  or  mortgage  money.     But 

^  trustee  held  the  property  in  trust  for  the  use  and  l)enefit 

^     his  wife  and  her  heirs ;   the  fee  of  the  land  was,  there- 

^**^>  hers  in  equity,  and  a  conveyance  by  him  and  her,  whether 

^Solute  or  by  way  of  mortgage,  would  not  be  in  contra ven- 

^*^  of,  but  in  accordance  with,  the  trust,  and  would  devolve 

the  purchaser  or  mortgagee  no  obligation  to  see  to  the 

**Plication  of  the  purchase  or  mortgage  money.     The  mort- 

^^S^  in  suit  is  not  subject  to  any  defence  arising  out  of  the 

^^t.     But  I  am  by  no  means  satisfied  that  there  was  not 

^Ury  in  the  debt  which  the  mortgage  was  made  to  secure, 

^    I,  therefore,  deem    it   proper   to   afford    the   petitioner 
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Josephine  an  opportuuity  to  set  up  that  clefenc?e.  The  pro- 
ceedings under  the  execution,  however,  ought  not  to  be 
delayed.  The  stay  ordered  on  granting  the  order  to  show 
aiuse,  will  be  discharged,  but  the  j)roceed8  of  sale,  after 
paying  to  the  complainants  the  amount  due  on  the  mortgage 
for  principal,  after  deducting  the  amount  of  the  all^:ed  pre- 
mium, and  to  the  sheriff  his  execution  fees,  will  be  brought 
into  court  and  de{>osited  with  the  clerk,  to  abide  the  result  of 
the  litigation  on  the  defence  of  asury.  Josephine  will  be 
let  in  to  set  up  this  defemn?.  The  petition  will  be  dismissed 
1^  to  Camillc.     No  costs  will  be  awarded  on  this  application. 


Leake  vs.  Ber(;en  and  others. 

1.  The  circumstances  and   facts  constituting  the  usury,  and  not  mer» 
inferences,  must  be  set  forth  in  an  answer  setting  up  the  defence  of  usu 

2.  Where  the  defence  of  usury  rests  upon  the  laws  of  another  state,  th 
laws  must  be  pleaded,  and  the  pleading  must  set  out  what  the  laws  are, 

3.  Where,  in  such  case,  an  answer  allege  violation  of  laws,  the  presam 
tion  is,  in  the  absence  of  any  averment  to  the  contrary,  that  the  laws 
those  of  this  state. 

4.  The  laws  of  this  state  on  the  subject  of  usnry,  do  not  apply  to 
transaction  having  its  whole  inception  and  completion  in  another  state. 


Bill  to  forecla^e.   On  final  hearing  on  pleadings  and  prooi 

Mr,  A,  Zdbrl^kic,  for  complainant. 

J/r.  E,  W.  EuHi/on,  for  Bergen  and  wife. 

The  Cuancellor. 

The  defendants,  the  mortgagors,  in  their  answer,  set 
usury.  The  loan  was  made  in  the  city  of  New  York,  and 
bond  and  mortgage  were  delivered  there.     The  answer 
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that  the  complainant,  the  mortgagee, "  demanded  and  exacted,'' 
^  a  consideration  for  the  loan,  that  the  mortgagors,  or  one  of 
them,  should   pay  him   $1035.71,  as   and   for  a  bonus   or 
premium  for  the  loan,  which  was  of  the  sum  of  $7250,  and 
insisted  that  they  should  give  him  their  note  for  the  first- 
mentioned  sum ;  and  it  further  states  that  they  gave  the  note 
to  him  accordingly,  for  the  bonus  or  premium.     Though  it 
subsequently  states  that  the  bond  and  mortgage  and  note  were 
simultaneously  executed  by  them  in  pursuance  of  "  said  agree- 
ment," yet  no  agreement  on  the  subject  is  mentioned.     The 
answer  further  pleads  the  alleged  usury  as  follows :  "  And  the 
defendants,  in  further  answering  jointly  and  severally,  say 
that  the  complainant,  in  his  exacting,  demanding  and  receiving 
said  note  and  retaining  the  same   in  his  control  aforesaid, 
received  and  took  a  higher  rate  of  interest  on  said  contract  of 
loan  than  was  then  or  is  now  allowed  by  the  law  of  the  place 
^'^here  the  contract  was  made  and  entered  into,  respecting  said 
Joan  and  between  the  said  parties,  or  of  the  place  where  pay- 
«^ent  of  said  loan,  by  the  terms  of  the  contract,  was  or  is  to  be 
naade.     And  further,  they  submit  and  insist  that  the  contract 
<x>iitained  in  the  aforesaid  bond  and  mortgage  and  note,  were 
^iid  are  usurious  and  corrupt,  and  contrary  to  the  laws  or  statutes 
'^specting  usury,  and  against  taking  or  contracting  to  take  or 
''^Cieive  interest  at  a  rate  higher  or  more  than  the  legal  rate  of 
ii^terest  allowable  by  law,  either  directly  or  indirectly  ; "  and 
thkej  "  insist  on  and  pray  the  same  benefit  and  advantage  of 
^^id  laws  and  statutes  and  of  each  of  them,  as  if  they  had, 
jointly  and  severally,  specially  pleaded  the  same  fully,  by  their 
^^tle  and  sections  and  exact  phraseology  and  language  thereof? 
herem."   The  usury  is  not  well  pleaded.    Wederfield  v.  Bried, 
11  C  £  Green  357  ;  Cothml  v.  Blydenburgh,  1  Halst.  C.  B, 
17,631 ;  Campion y.  KiUe,  1  McCarter  229  ;  S.  C.,2  McCaHer 
476;  Dolman  v.  CboA*,  1  McCaiie^  b^]  Andrews  v.  Torrey, 
Id.  355 ;  Ati€ater  v.  Walker,  1  C.  E.  Green  42.     Where  the 
defence  of  usury  rests  upon  the  laws  of  another  state,  the  laws 
most  be  pleaded,  and  the  pleading  must  set  out  what  the  laws 
are.     Cktrtia  v.  Jlfcw^,  11  Paige  15;  Chdler  v.  Wi*ight,  22 
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.V.  F.  472  ;  Walker  v.  MaxweU,  1  Mem.  104.  This  answ 
merely  alleges  that  the  complainant,  by  "  exacting,  demandii 
and  receiving  the  note  and  retaining  it  in  his  control/*  receiv 
and  took  a  higher  rate  of  interest  than  was  or  is  allowed  1 
the  law  of  the  place  where  the  contract  was  made,  or  of  t 
place  where  payment  of  the  loan  was  or  is,  by  its  terms,  to 
made.  And  it  "  submits  and  insists  '*  that  the  bond,  moi 
gage  and  note  were  and  are  "  usurious  and  corrupt,  ai 
contrary  to  the  laws  or  statutes  respecting  usury,  or  contractii 
to  take  or  receive  interest  at  a  rate  higher  or  more  than  t 
legal  rate  of  interest  allowable  by  law,  either  directly 
indirectly,"  and  prays  the  benefit  and  advantage  of  the  la^ 
and  statutes  as  if  specially  pleaded.  What  the  laws  are 
which  reference  is  thus  made,  does  not  appear.  The  loj 
appears  by  the  answer  to  have  l^een  made  in  New  York,  ai 
the  bond  and  mortgage  and  note  were  given  there.  The  la^ 
and  statutes  referred  to  in  the  answer,  must  be  presumed  to  \ 
in  the  absence  of  any  averment  to  the  contrary,  the  laws  ai 
statutes  of  this  state ;  but  the  laws  of  this  state  on  the  subjc 
of  usury,  do  not  apply  to  the  transaction,  for  it  is  shown  1 
the  answer  to  have  been  a  New  York  transaction.  There  w 
be  a  reference  to  a  master,  to  ascertain  the  amount  due  t 
complainant  for  principal  and  interest  on  his  mortgage. 


Dayton  vs.  Mklick  and  others. 

A  defendant  to  a  bill  to  foreclose  a  purchase  money  mortgage,  pet  up 
hiB  answer  that  the  complainant  falsely  and  fraudulently  represented 
him  at  the  sale,  that  the  content?  of  the  property  were  ninety-aeven  a 
forty-two  hundredths  acres,  whereas,  there  were  in  fact  only  eighty-six  a 
eighty-hundredths  acres ;  that  the  price  was  fixed  at  $130  per  acre,  so  tl 
the  defendant  was  induced  to  agree  to  pay  $1380.60  more  for  the  propei 
than  he  ought  to  have  done  ;  and  further,  that  though  the  deed  convey 
with  full  covenants,  including  covenant  against  encumbrances,  there  w< 
at  that  time,  and  continue  to  be,  two  liens,  under  judgments,  on  the  proper 


OCTOBER  TERM,  1876.  36a 


Davton  v,  Melick. 


■ffe/dj  that  the  question  whether  the  defendant  was  entitled  to  deductioi> 
for    the  claims,  could  be  tried  under  the  answer,  without  prejudice  to  any 
fi^T^^  of  the  complainant,  and  without  depriving  him  of  any  privilege  or 
ad'V'antage  to  which  he  would  otherwise  be  entitled;  and  hence,  a  cross- 
bill was  not  necessary. 

IBill  to  foreclose.     On  exceptions  to  master's  report  upon 
e3c:<jeptions  to  the  answer  of  Peter  W.  Melick. 

Mr.  John  T.  Bird,  for  Melick. 

Mr.  A.  A.  Clark,  for  complainant. 

The  Chancellor. 

The  exceptions  to  the  master's  report  present  the  question 
^■tether  the  defence  of  fraud  set  up  in  the  answer  can  be 
entertained,  as  there  pleaded,  by  way  of  answer.     The  com- 
plainant's counsel  insists,  that  to  be  available,  it  must  be  set 
^P  by  cross-bill.     The  bill  is  filed  to  foreclose  a  mortgage 
S^ven  by  the  answering  defendant,  Peter  W.  Melick,  to  the 
^^^^tiplainant,  for  part  of  the  purchase  money  of  the  mortgaged 
Pi^mises,  on  a  sale  thereof  by  the  latter  to  him.     The  answer 
^^ixiits  the  execution  and  delivery  of  the  mortgage,  but  claims 
^    cleduction  from  it,  on  the  ground  that  the  complainant,  in 
the  sale,  falsely  and  fraudulently  represented  to  Melick  that 
tl^e  contents  of  the  property  were  ninety-seven  and  forty-two 
l^^ndredths  acres,  whereas,  there  were  in  fact  only  eighty-six 
^r^<i  eighty-hundredths  acres.     It  states  that  the  price  was 
*^xed,  as  upon  a  sale  by  the  acre,  at  $130  per  acre,  so  that 
^lelick,  by  means  of  the  fraud,  was  induced  to  agree  to  pay 
%1 380.60  more  for  the  property  than  he  ought  to  have  done. 
At  also  claims  a  deduction  in  respect  of  two  judgments  which 
^^Te  liens  upon  the  property  when  the  sale  was  made,  and 
^dl  continue  to  be  so.     The  complainant  conveyed  the  prop- 
^^  to  Melick,  by   deed,  with   the   usual   full   covenants, 
including  covenant  against  encumbrances.     I  see  no  reason 
for  denying  the  defendant  the  right  to  litigate  his  claim  to 
^€86  deductions  under  his  answer.     He  insists  that  by  reason 
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of  the  fraud  practiced  by  the  complainanty  he  was  induce 
agree  to  j)ay  for  more  than  ten  acres  of  land  which  he  did 
receive.  If  this  be  true,  there  can  be  no  question  as  tc 
right  to  relief.  Xor  can  there  be  any  question  that  1 
entitled  to  be  relieved  in  this  suit.  The  only  question  ; 
to  the  manner — whether  he  must  file  a  cross-bill  in  orde 
obtain  the  relief.  The  reason  for  requiring  a  cross-bil 
such  cases  as  this  is,  that  the  complainant  is  entitled  to 
answer,  on  oath,  to  the  charge  made  against  him.  But,  uj 
the  practice  of  this  court  since  the  act  of  March  6th,  1 
the  complainant,  in  the  cross-bill,  might  pray  answer  witl 
oath,  and  so  the  defendant  therein  would  be  deprived  of 
advantage  of  his  answer.  In  this  case,  the  fraud  all^ 
sui&ciently  pleaded,  and  as  it  is  matter  not  responsive, 
defendant  must  prove  it.  He  claims  a  deduction  of  a  spc 
8um  in  respect  of  the  fraud,  and  tenders  himself  ready  to 
the  amount  which  will  be  due  on  the  mortgage,  after  mal 
the  deduction,  and  deducting  also  the  amount  of  the  judgmi 
The  question  whether  he  is  entitled  to  these  deductions  ca 
tried  under  the  answer,  and  without  a  cross-bill,  wit] 
prejudice  to  any  right  of  the  complainant,  and  without  dep 
ing  him  of  any  privilege  or  advantage  to  which  he  w< 
otherwise  be  entitled.  Cessante  ratione,  cesaai  ipsa  lex. 
exceptions  will  be  allowed,  with  costs. 


Shimer  and  others  vs.  The  Morris  Canal  and  Ba 

IXG  COMPANY  and  others. 

1.  Where  the  injury  complained  of  is,  in  its  nature,  a  continuing 
-and  the  remedy  at  law  must,  therefore,  be  by  succesaive  suita,  if  the  de 
ants  persist  in  inflicting  the  injury,  and  an  action  for  damages  woul 
wholly  inadequate  for  the  protection  of  the  complainant's  rights,  he 
not  be  put  to  his  remedy  at  law. 

2.  Where,  from  the  nature  of  the  relief  sought,  performance  of  a 
tract  in  specie  will  alone  answer  the  ends  of  justice,  equity  will  di 
specific  performance. 
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Bill  for  specific  performance.     On  bill   and  general  de- 
murrer.   Submitted  on  written  briefs. 

Mr,  T.  X.  3IcCaiier,  for  demurrants. 

J/r.  B.  Willmmson,  for  complainants. 

The  Chancellor. 

The  bill   sets   up   an  agreement   between  certain  former 
<>wner8  of  the  complainants'  mill,  and  the  Morris  Canal  and 
Banking  Company,  securing  the  mutual  use'  of  the  waters  of 
the  Lopatcong  creek  by  the  parties  thereto— by    the  canal 
company  for  their  canal  and  by  the  mill-owners  for  their  mill. 
It  alleges  that  the  complainants,  as  owners  of  the  mill,  are 
entitled  to  the  benefit  of  the  agreement,  and  have  a  right  to 
enforce  it,  and  that  the  defendants,  the  canal  company,  and 
their  lessees,  the  Ijehigh  Valley  Railroad   Company,  con- 
tinually interfere  with  the  water  in  such  a  way  as,  in  violation 
of  the  agreement,  to  deprive  the  complainants  of  that  use  of 
it  which  it  was  intended  to  secure  to  them  by  the  agreement. 
It  prays  an  injunction  to  restrain  them  from  continuing  to 
violate  the  agreement  in  this  respect,  and  it  prays  that  they 
niay  be  decreed  to  perform  the  agreement  specifically.     The 
defendants  have  filed  a  general  demurrer.     Their  counsel,  in 
his  brief,  admits  that  the  bill  shows  a  valid  written  contract, 
and  that  it  shows  that  the  complainants  have  the  right  to  the 
Qse  of  the  water  in  the  way  pointed  out  by  the  contract,  but 
"e  insists  that  they  have  an  adequate  remedy  at  law  in  an 
a^ion  on  the  case  for  damages,  and  that,  therefore,  they  are 
"^t  entitled   to   relief  in  this  court.     He  also  insists  that  a 
Ml  of  this  character  will  not  be  entertained  unless  the  right 
shall  have  been  established  at  law.     This  latter  proposition 
QUinot  be  maintained.     Nor  can  the  former.     It  is  clear  that 
fte  complainants  have  not  an  adequate  remedy  at  law.     The 
injury  complained  of  is,  in  its  nature,  a  continuing  one.     The 
remedy  at  law  must,  therefore,  be  by  successive  suits,  if  the 
defendants  persist  in  inflicting  the  injury.     It  is,  therefore^ 
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in  this  respect,  wholly  inadequate  for  the  protection  < 
complainants'  rights,  and  it  obviously  will  not  answ< 
purposes  of  justice.     The  character  of  the  property,  ai 
fact  that  the  continual  use  of  the  water,  as  stipulated 
the  agreement,  is  necessary  to  the  use  to  which  the  pn 
is  alone  adapted,  and   to  which   it  is,  and  from  a 
anterior  to  the  time  of  making  the  agreement  has  bee 
voted,  renders  it  manifest  that  an  action  for  damages 
not  put  the  complainants  in  a  situation  as  beneficial  to 
as  would  a  decree  for  specific  performance.     Where,  fro 
nature  of  the  relief  sought,  performance  of  a   contn 
specie  will  alone  answer  the  ends  of  justice,  this  coui 
decree  specific  performance. 

The  demurrer  will  be  overruled,  with  costs. 


DuuYEE  V8,  LiNsiiEiMER  and  others. 

1.  A  cxchanj,'e<l  properties  wiih  B.  Upon  the  property  taken  by 
a  mortgage,  from  whicli  A  agreed,  upon  certain  teriUB,  to  obtain  a  ; 
A  bill  wan  filed  to  foreclo.se  the  mortgage.  6  answered,  setting  up 
of   the  agreement  by  A,  an    a    defence,  alleging  that  he  had  su 

great  damage.'^  by  the  breach,  and  ttiat  the  mortgage  Rhould  b< 
to  be  satislic<l.  It  alleged,  also,  that  he  had  complied  with  the  ten 
tendered  himself  ready  to  do  what  the  conduct  of  A  had  preven 
doing,  in  accordance  with  tliose  terms.  IL'id^  the  defence  could  nc 
defendant,  as  it  involved  a  question  of  damages  which  could  ( 
ascertained  by  evidence,  and  in  respect  to  which  no  proof  ha 
offered. 

2.  Substantive  relief  by  way  of  specific  performance  of  an  agrt 
cannot  be  afforded  upon  an  answer;  a  cross-bill  is  necessary  for  th 
pose. 


Bill  to  foreelo.sc.   On  final  hearing  on  plojidings  and  j 

Mr,  T,  11.  Shafer,  for  complainant. 

Mr,  Gilbeii  Collins,  for  Linsheinier  and  wife. 
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The  Cha>'cellor. 

In  an  exchange  of  lands  between  the  complainant  and  the 
defendants,  Linsheimer  and  wife,  it  was  agreed  that  Mrs. 
Linsheimer  should  assume  to  pay  $2400  of  the  principal  of 
a  mortgage  for  $6000,  which  was  on  the  premises  to  be  con- 
veyed to  her  by  the  complainant  and  other  land,  with  the 
interest  thereon,  and  give  to  the  latter  a  bond  and  mortgage 
ft>r  $5100  and  interest,  on  the  property  to  be  conveyed  to  her. 
The  complainant,  in  the  contract  for  exchange,  agreed  with 
"^r  that  he  would,  within  four  months  from  the  date  of  that 
"istrument,  obtain  a  release  of  the  property  sold  to  her,  from 
the  mortgage  for  $6000,  in  consideration  whereof,  and  of  the 
^"^i^ncellatiim  of  the  $5100  mortgage,  the  Linsheimers  were  to 
ff  I  ve  him,  and  he  was  to  accept,  a  mortgage  from  them  for 
^^oOO  on  the  prpperty  conveyed  by  him.  .  He  did  not  per- 
*ortn  his  agreement  in  this  respect.     The  six  months'  interest, 
^^'hich  fell  due  in  November,  1872,  being  unpaid  for  more 
^*^i^n  thirty  days,  the  principal  became  due  by  the  terms  of 
^h^  mortgage.     The  complainant  then  filed  his  bill  to  fore- 
^**ose.     Linsheimer  and  his  wife  answered,  setting  up,  as  a 
^^fVince,  his  breach  of  his  agreement  above  mentioned,  and 
^^^^ting  that  the  objec^t  of  that  arrangement  was  to  enable 
^ti^in  to  obtain  releases  for  the  property,  as  they  might  sell  it 
*^   parcels ;  alleged  that  Mrs.  Linsheimer  had  sustained  great 
^^irnages  by  reason  of  such  non-performance,  and  insisted 
^*>^t  the  mortgage  should,  therefore,  be  held  to  be  satisfied. 
-Tlxey  tendered  themselves  ready  to  execute  a  new  bond  and 
^^ortgage,  according  to  the  agreement.     The  evidence  is  con- 
"•^^^dictory.     Mr.  Linsheimer,  on  the  one  hand,  swears  that  he, 
*^*oiii  time  to  time,  demanded  performance,  but  always  in  vain, 
^nd  the  complainant,  on  the  other  hand,  testifies  that  the  Lin- 
sheimers, by  their  sales,  and  permitting  an  attachment  to  be 
lasued  against  them,  made  literal  performance  impracticable, 
»^hough  he  was  always  ready,  and  so  tendered  himself.     He 
^^ears,  also,  that  he,  in  fact,  performed  the  agreement  sub- 
^^Dtially,  and   to   the   satisfaction   of  the   Linsheimers,  by 
^^ucing  the  $6000  mortgage  to  $2400  by  his  payments.     It 
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ap}>ears  that  after  the  eomplaiDant  had,  as  the  Linsheimers 
insist,  failed  to  perform  his  agreement,  they  sold  all  the 
property.  Part  of  it,  however,  has  been  re-conveyed.  The 
defence  cannot  avail  the  defendants,  for  it  involves  a  question 
of  damages  which  could  only  he  ascertained  by  evidence,  and 
in  respect  of  which  no  proof  has  been  offered,  and  substan- 
tive relief  by  way  of  sj)ecific  ])erformance  of  the  i^reement, 
in  which  latter  aspect  a  cross-bill  was  necessary. 

There  will  be  a  decree  for  the  complainant  for  the  amount 
due  on  the  mortgage. 


Wheaton  c»,  C'u.vne. 

1.  Where,   under  a  8iibmi«8ion   to  arbitration,    a  third    arbitrator 
called  in  by  them,  who  hears  simply  the  statements  of  the  other  two, 
the  absence  of  the  parties,  and  without  any  notice  to  one  of  them,  th< 
award  made  under  such  circumstances  will  not  be  sustained,  as  against  tl 
party  who  received  no  notice. 

2.  Such  party  was  held  not  to  be  barred  from  relief  against  the  awai 
on  the  ground  of  acquiescence,  by  the  fact  that  after  the  award  had  be 
delivered  to  him  he  continued  for  two  weeks  to  settle  the  business  of 
late  firm,  and  made  up  a  statement  in  accordance  with  the  award,  a 
delivered  it  to  his  late  partner,  the  other  party  to  the  award  ;  it  appei 
that  he  was  dissatisfied  with  and  complained  of  it,  and  that  the  only  rei 
why  he  did  not  take  steps  to  set  it  aside  was  that  he  supposed  the  aw 
was  conclusive  against  him,  and  could  not  be  litigated. 


Bill  for  relief.     On  final  hearing  on  pleadings  and 
Mr.  G,  W,  Hubbelly  for  complainant. 
Mr,  Joseph  Coult,  for  defendants 

The  Chancellor. 

On  the  9th  of  September,  1872,  the  parties  to  this 
entered  into  co-partnership  with  Walter  Crane  for  a  tem^- 
five  years.     By  a  subsequent  agreement,  the  term  was  limi 


CX-'TOBER  TERM,  1876.  369 


Wheaton  v.  Crane. 


to  the  1st  day  of  January,  1875.  Walter  Crane  withtlrew  on 
the  31st  day  of  July,  1874,  and  the  business  was  continued 
by  the  complainant  and  defendant  on  their  own  account  until 
the  1st  of  January,  1875,  when  the  co-partnen^hip  was  dis- 
solved, pursuant  to  the  limitation  in  the  articles.  Being 
unable  to  agree  on  the  terms  of  settlement,  the  partners  sulv 
mitted  the  matter  to  tjie  award  and  determination  of  two 
arbitrators,  Messrs.  Plume  and  Barnet,  who,  in  case  of  in- 
ability to  agree,  were  to  appoint  a  third,  and  the  award  of  the 
three,  or  of  any  two  of  them,  was  to  be  final  and  conclusive. 
ilc«srs.  Plume  and  Barnet  could  not  agree,  and  at  about  five 
0  clock  on  the  afternoon  of  the  day  fixed  by  the  submission  as 
the  limit  of  the  period  within  which  the  award  was  to  be  de- 
livered, they  appointed  a  third  arbitrator,  Mr>  Farmer,  and 
thereupon,  after  he  had  been  sworn,  pro(»ecded  with  the  arbi- 
^tion  in  a  continuous  session,  until  the  award  was  made, 
which  was  at  about  ten  o'clock  of  that  night.  Mr.  Farmer 
^ys  he  was  called  in  great  haste,  and  heard  simply  the  state- 
^^nts  of  the  othei:  arbitrators  in  the  absence  of  the  parties, 
^^d  without  any  notice  to  the  complainant.  An  award  made 
under  such  circumstances  cannot  be  sustained.  Thomas  v. 
"W  Jersey  B.  R.  Co.,  8  C.  K  Green  431 ;  .S'.  ('.,  9  C.  E. 
^'•een  5G7.  The  defendant  insist*,  however,  that  although 
"*c  complainant  himself  had  no  notice,  his  counsel  had.  The 
^ttiplainant  employed  a  lawyer,  Mr.  A.  S.  Hubbell,  to  draw 
|he  submission,  but  it  does  not  apjiear  that  he  had  any  counsel 
*^  tlie  arbitration.  He  and  the  defendant  appeared  before 
Messrs,  Plume  and  Barnet,  and  made  their  statements  with- 
<^ut  the  aid  or  presence  of  counsel.  After  the  award  had  been 
i^iacle,  the  (»omplainant  employed  Mr.  G.  AV.  Hubbell,  son  of 
"  ^^-  A.  S.  Hubbell,  and  oc(»upying  the  same  offices  with  the 
atte,.^  as  his  counsel  in  the  matter.     The  defendant  insists 

^^  both  these  gentlemen  had  notice  of  the  appointment  of 

'^^  third  arbitrator.     It  appears  that  Mr.  Farmer  was  sworn 

^*ore  Mr.  G.  W.  Hubbell,  and  that  Mr.  A.  S.  Hubbell  was 

P'^^sent.     They,  undoubtedly,  were  apprised  of  the  appoint- 

^^^t.     Mr.  Farmer  testifies  that  the  arbitrators  met  at  the 
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banking-house  of  the  Manufacturers'  National  Bunk  in  N 
ark ;  that  he  does  not  think  that  anything  was  said  in 
Messrs.  Hubl)oll's  office  about  their  meeting  at  the  bank^ 
that  he  does  not  know  that  they  knew  that  he  was  going 
to  the  bank;  but  he  siiys  he  thinks  it  was  stated  that 
meeting  was  to  Ix^  on  that  day,  and  his  impression  is  thai 
wjis  sjiid  that  the  arbitnitors  were  going  back  to  finish 
award.     He  further  says  that  he  did  not,  to  his  recollecti  * 
announce  in  that  officii  that  he  intended  to  go  on  and  niiM 
the  award  without  notifying  the  complainant,  and  that  he^ 
not  aware  that  any  question  was  raised,  while  he  was  in  V- 
office,  as  to  whether  it  was  his  duty  to  notify  the  parties 
the  arbitration  that  they  were  going  on  to  make  the  awaiT 
This  is  all  th<'  evidence  on  the  subjeet.     It  is  quite  clear  th^ 
this    tCf*tiniony    d(K»s    not   show   notiw   to   the   complainai 
Messrs.  Plume  and  Barnet  l)oth  say  that  the  parties  had  n 
couns(»l  in  the  arbitration,  and  it  appears  from  the  eviden- 
that  Mr.  A.  S.  Hubl)ell  could  not  have  regardetl   hiluself  - 
the  counsel  of  the  complainant,  and  he,  therefoi'e,  ci>uld  n 
have  considered  himself  chargeable  with  any  duty  from  li 
knowledge  of  the  i'act  that  a  third  arbitrator  had  lxx?n  a| 
jioiiited,  and  that  a  meeting  was  alxuit  to  he  held.     Mr.  C 
W.  llubl>ell  had  not  then  Ix^en  consulted  by  the  complainai 
on  th(»  sul)ject  of  the  arbitration.     The  complainant  must  I 
held  to  have  had  no  notice. 

But.   the  defendant  further  insists    that    the   complaina 
has    lost    all    cliiim    to    relief    by    his    acnpiiescence    in    tt 
award.     The   award   was   delivercKl  to  him,  and   by   it,  I 
was  made  aware  of  the  fact  that  Messrs.  Plume  and  Barn 
had    i*aile<l    to   agree,  and    that   Mr.  Farmer  had  been  a 
])ointed,  and  that  the  award  was  the  award  of  Messrs.  Plui 
and  Farmer  alon(\     He  was  appointed  by  the  award  to  setr 
up  the  affairs  of  the  concern.     He  had,  from  the  time  of  t 
dissolution,  had  charge  of  the   settlement  of  the  busine 
After  the  award  he  continued,  for  from  ten  days  to  two  weell 
to  settle  the  business,  and  he  made  up  a  statement  in  accorr 
an(x?  with  the  a^ard  and  delivered  it  to  the  defendant.     TB 
action,  it  is  insisted,  is  evidence  of  acquiescence,  and  bars  I 
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irlaim  to  relief.  But  it  is  evident,  from  his  testimony,  that 
the  only  reason  why  he  did  not  take  immediate  steps  to  set 
aside  the  award,  was  that  he  was  under  the  erroneous  im- 
pression that  it  was  conclusive  against  him,  and  could  not  be 
litigated.  He  was  not  only  dissatisfied  with  it,  but  com- 
plained of  it,  and  actually  convinced  one  of  the  arbitrators, 
l>y  >vhom  it  was  signed,  that  it  was  wrong,  and  that  it  made 
an  erroneous  and  unjust  division  of  the  assets  of  the  firm. 
Resides,  after  the  submission  and  before  the  award,  the  de- 
fendant had,  without  the  complainant's  consent,  collected 
«V>out  $1000  of  the  money  due  the  firm,  which  he  refused  to 
J'^turn,  which  action  on  his  part  was  regarded  by  the  com- 
plainant as  a  violation  of  good  faith,  in  view  of  the  submis- 
^^^n,  and  a  fraud  on  the  arbitration.  The  complainant's 
^C!tion  in  proceeding  with  the  settlement  after  the  award,  and 
^1^  delaying  for  about  two  weeks  to  tiike  steps  to  set  aside  the 
^>^'ardj  will  not,  under  the  circumstances,  bar  him  from  his 
^laini  to  relief.  His  seeming  acquiescence  was  due  to  his  mis- 
^ke  or  ignorance  as  to  his  rights  in  the  premises,  and  no 
Action  or  omission  of  his,  after  the  award,  changed  or  affected 
^^^  situation  of  the  parties  so  as  to  indut»e  the  court  to  deny 
the  relief  which  it  would  otherwise  have  accorded.  In  Morgan 
^'*  Pindar,  3  Rep.  in  Chan,  76,  it  was  held  that  the  fact 
^Ijat,  after  an  award,  mutual  releases  had  passed,  would  not 
l>recludc  an  inquiry  into  its  validity.  The  award  will  be  set 
*^side  and  an  account  between  the  parties  decrceil,  and  a  re- 
^^*ver  of  the  partnership  assets  will  be  appointed. 


Booraem  and  othci's  vs.  Wood  and  othei's. 

•  -A.  honie  railroad  company  entered  ui)on  land  with  the  consent  of  the 

^^>  (the  land  being  subject  to  a  mortgage,)  and  ronstmcted  thereon,  at 

,  .    'Expense,  an  elevator  to  raise  their  cars  from  the  bottom  to  the  top  of 

Held^  that  the  elevator  was  subject  to  the  encumbrance  of  the  mort- 

^  >  ^Ud  that  the  company  would  not  be  entitled  to  redeem  the  land  on 
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which  they  had  constructed  the  elevator,  by  paying  to  the  mortgagee    ^ 
value  of  the  land  at  the  time  when  the  company  took  possession. 

2.  The  comi>any J  pendente  I itej  took  proceedings  to  condemn  the  la 
under  their  charter,  but  caused  the  commissioners  to  appraise  only     t_ 
value  of  the  lanH  without  the  improvementfl,  (the  elevator.)     Held,  t\ 
the  conilemnalion  hein^;  pendente  lite^  could  not  avail  the  company  asagaij 
the  right  of  the  mortgagee  to  the  land  and  the  improvements. 


Bill  to  forcrlosc.    On  finiil  hearing  on  pleadings  and  proo 

J/r.  Lansing  Znhnskicy  for  complainant, 

Mr,  R.  Gilchrist,  for  the  North  Hudsoa  County  Raihva 
Company. 

J/r.  C.  Parker  and  Mr.  R,  ]Vaj/ii€  Parker^  for  the  receiv 
of  the  Erie  Railway  Company. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage,  originally  i\ 
$150,000   and  interest,  dated  the  24th   of  January,  186 
given  by  William  H.  Wood  to  Cornelia  Booraem,  one  of  t 
complainants,  upon  land  partly  in  Jersey  City  and  partly 
Hoboken.     A  part  of  the  premises  was  taken  by  condem 
tion,  by  the  West  Hoboken  and  Hoboken  Passenger  Railwi 
Company,  now  the  North  Hudson  County  Railway  Compan: 
in  1863;  and  after  the  giving  and  recording  of  the  mo; 
the  North  Hudson  County  Rtiilway  Company,  in  1873,  un 
an  agreement  with  William  H.  Wood,  obtained  possession 
another  part,  eight  hundred  and  fifty-six  thousandths  of 
acre,  of  the  premises  for  the  purposes  of  their  railroad, 
inclined  plane  and  elevator,  and  expended  in  improvem 
thereon  still  remaining  there,  a  very  large  sum  of  mo 
After  the  commencement  of  this  suit,  the  company  took 
ceedings  to  condemn  the   last-mentioned  land,  making 
complainants  parties  to  the  proceedings.     By  the  award  of 
commissioners,  it  appears  that  they  awarded  damages  to 
owners  and  persons  interested,  for  the  value  of  tiie  land^  i 
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ive  of  the  improvements  put  thereon  by  the  company. 
^  l"^^    damages  have  not,  nor  has  any  part  thereof,  been  paid 
>'^      "tendered  to  the  mortgagee.     The  company  insist  that  the 
^^^*">irtgagc  is  no  longer  a  lien  upon  that  land,  but  that  the  lien 
t^^^Tcof  has  been  transferred  to  the  damages  awarded  on  the 
t^>nclemnation,  and  that  if,  for  any  reason,  the  court  shall  not 
^^>     adjudge,  then  the  mortgagee  should  l)e  required  to  accept 
t  x^oiu  them,  in  discharge  of  the  lien,  the  value  of  the  land  at 
^^>^^    time  when  the  company  took  possession  under  the  agree- 
>^*>.ent  with  Wood.     The  question  presented  appears  to  me  to 
l>rei4ent  no  difficulty.     The  company  acquired  their  interest"^ 
*^"i    the  land  under  the  agreement,  subjec't   to  the  mortgage, 
^.^vhieh  was  duly  recorded,)  and  the  improvements  there  made, 
"^vhich  it  is  admitted  were  part  of  the  freehold,  became  subject 
^^^  it  in  the  same  manner  as  they  would  if  they  had  been  put 
^liere  by  the  mortgagor.     That  the  mortgagor,  if  he  had  put 
theni  there,  would  have  had  no  right,  as  against  the  mortgagee, 
^*^  remove  them,  cannot  Imj  disputed.     It  is  obvious  that  hk/ 
^lE^utee,  having  notice  of  the  mortgage,  has  no  more  right,  af 
^he  company,  at  the  time  of  entering  uj)on  the  possession,  had 
^lie  power  to  condemn  the  interest  of  the  mortgagee,  they  did 
^^^t  exercise  it;  and  if  they  now  lose  the  improvements  by 
^^^son  of  the  lien  of  the  niortgjige,  their  loss  will  be  attributa- 
ble to  their  own  negligence.     If  they  had  not  the  power,  the  ^ 
^^»*5s  will  be  ecjually  attributable  to  their  negligence  in  not 
^t)tainiug  a  release   from  the  mortgagee  l)efore   putting  the   * 
^naprovements  upon  the  land.     It  is  insisted  by  the  counsel  of 
^he  cc>mpany  that  equity  requires  that  the  company  be  per- 
|*iitted   to   take   the   land   at  its   value,  irrespective   of  the 
^^provements,  at  the  time  when  they  entered  into  possession, 
^nd  he  cites  certain  cases  in  the  courts  of  other  states  in  whi(^h 
^^  has  been  so  held.     I  do  not  deem  it  necessary  to  enter  upon 
^  discussion  of  theiKu     The  eifect  of  such  a  doctrine  would  be 
^^  give  to  purchasers  with  notice  of  a  mortgjige,  an  advantage 
'^  to  improvements  which  the  mortgagor  would  not  have  had. 
-^nd  there  is  no  good  rtuson  for  discriminating  in  their  favor, 
♦'^uch  a  doctrine  would  enable  such  purchasers  to  obtain  from 
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the  mortpragee,  by  means  of  their  improvements,  a  compulsory- 
release  at  the  value  of  the  land  at  the  time  of  taking  possession. 
Nor  will  the  fact  that  in  this  case  the  oomi>any  caused  the 
land  to  be  condemned  after  this  suit  was  begun,  deprive  the 
complainant  of  the  benefit  of  the  improvements^  Their  power 
to  condemn  is  disputed.  But  conceding  it,  the  proceedings  in 
condemnation  cannot  avail  them.  The  maxim,  Pendente  h'fe^ 
nihil  innovetur,  is  applicable.  Besides,  it  appears  by  the 
award  itself,  that  the  commissioners  did  not  take  into  account 
the  improvements.  It  also  appears  by  the  testimony  that  they 
estimated  the  value  of  the  land  at  the  time  when  the  company 
entered  into  passcssion,  giving  interest  thereon  from  that  time. 
Moreover,  the  compensation  awarded  has  not  been  paid  or 
tendered.  The  mortgagee  was  entitled  to  all  of  it.  If  there 
was  doubt  as  to  who  was  entitled  to  the  money,  no  steps  have 
been  taken  to  ascertain  to  whom  it.is  to  be  paid.  The  land 
in  question  is  liable  to  be  sold,  with  its  improvements,  to  pa\'^ 
the  complainant's  mortgage.  The  company  is,  of  cK)urse^_ 
entitled  to  the  equity  which  subjects  the  part  of  the  mort- 
gaged premisies  which  is  in  the  hands  of  subsequent  purchasers^ 
to  the  payment  of  the  mortgage  before  selling  their  land  for — 
that  purpase. 


Wii^ox  c8.  King  and  others. 

1.  An   alleged   parol   assumption  of  a    mortgage  upon  the  premii«es«^ 
claimed  to  have  been  made  at  the  time  of  their  conveyance,  hM  no^ 
proved. 

2.  A  mortgage  conveying  only  an  entate  for  the  life  of  the  mortgagee' «■ 
will  not  be  reformed  to  convey  a  fee,  as  against  the  rights  of  a  bona  fid'^^ 
purchaser  of  the  mortgaged  prcmiftCH  for  valuable  consideration,  withoim  ^ 
evidence  of  actual  notice  on  the  part  of  the  purchaser,  more  extensiv  *^ 
than  the  record  of  the  mortgage  iUtelf. 

3.  Mortgages  of  real  estate  are  usually  in  fee,  but  constructive  notice  <=>^ 
the  existence,  merely,  of  a  mortgage,  with  no  notice  as  to  the  ei^tate  it  b-^ 
intended  to  mortgage,  will  not  be  notice  that  the  mortgage  in  in  fee,  if  L'K^ 
terms  convey  a  life  estate  only. 
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On  final  hearing  on  pleadings  and  proofs. 

Mr.  W.  S.  Whitdi^ad,  for  complainant. 
J/r.  /.  H,  Stone,  for  defendant  John  King. 

The  Chancellor. 

The  complainant  is  the  holder  of  a   mortgage  given  to 

Harriet  H.  Woodward  for  ^500  and  interest,  on   land   in 

Newark,  assigned  to   him  by  Ford   and  wife,  two   of  the 

defendants,  to  the  latter  of  whom  it  belonged  at  the  time  of 

the    assignment.      She  received  it  by  assignment   from  the 

Mortgagee.      When   the  mortgage  was  made,  the   premises 

^eJX*  owned  by  Ford,  who  was  then  unmarried.     Prcviouslv 

fo  the  assignment  to  Mrs.  Ford,  her  husband  sold  and  con- 

^'cyod  the  property  in  fee  to  the  defendant  King,  she  joining 

^tli  him    in  the  deed.      The  mortgage  w-as  executed  and 

(leli'vcrefl  in  the  city  of  Xew  York.     It  amtains  no  words  of 

mtie»ritance,  and  therefore  conveys  only  an  estate  for  the  life 

^^    "the  mortgagee.     She  is  still  living.     The  bill  is  filed  to 

^forra  the  mortgjige  by  the  addition  of  words  of  inheritiince, 

^     as  to  convey  a  fee,  and  for  foreclosure  and  sale  of  the 

P^c*mises.      It  also   seeks   a   personal    decree   for   deficiency 

^^p[\inst  King,  on  the  ground  that  he,  on  the  conveyance  to 

"^ni,  assumed  the  payment  of  the  mortgage.     King,  after  he 

^•ame  the  owner  of  the  property,  conveyed  part  of  it  to  the 

^•^^rporation  of  the  city  of  Newark,  who  are  also  defendants, 

"Oth  he  and  they  demurred  to  the  bill.     The  demurrers, 

however,  were  withdrawn,  and  King  answered.     The  bill  was 

^'^ken  as  confessed  as  against  the  corporati(m.     King,  in  his 

answer,  not  only  denies  that  he  assumed  the  payment  of  the 

l^^itgage,  but  declares  that  he  never  knew  of  the  existence  of 

^^  ^^ntil  after  the  former  suit  upon  it  ( Wilson  v.  Kiiu/,  8  ('. 

•^*  Gfreen  150,)  was  commenced  agjiinst  him.     No  menti(m  of 

^^  niortgage  is  made   in    the  deed    to   him.      It   contains 

^^*enant8  against  encumbrances  of  seizin,  for  cjuict  enjoy- 

^^nt,  for  further  assurance,  and  of  warranty.     The  evidence 
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relied  on  for  a  decree  for  deficieiicv,  is  tlic  testimony  of  M 
AVetinorcs  who  wsi.s  Ford's  legal  adviser  at  the  time  of  tl 
conveyance.     He  says   that   King,  who  was   a   creditor  ( 
Ford  who  had  then  just  failed  in  business,  was  anxious  1 
obtain  a  conveyani^e   of   this  |)roi)erty,  in  c*onsideration  ( 
his  debt,  which  ap{)ears,  by  King's  testimony,  to  have  bee 
alx>ut  Jj^CXX),  not  including  interest.     The  witness  says  thj 
he  object<>d  to  Ford's  conveying  the  pn)])erty  to  King,  on  tw 
grounds :  first,  because,  seeing  that  Ford  had  just  failed  i 
business,  it  might,  as  a  seeming  preference,  ofiend  his  oth< 
creditors;  and  next,  because  the  mortgage  in  question  wj 
upon  it,  and  he  did  not  think  the  proj)erty,  as  it  was  repn 
sented  to  him  by  Ford,  was  of  sufficient  value  to  pay  tl 
mortgage.     He  adds  that  Ford  represented  it  to  him  as  beir 
located  in  the  outskirt>«  of  the  city  of  Newark,  and  coven 
with  water,  and  of  little  or  no  value.     He  says  that  Fo 
also  told  King  about  the  mortgage  and  the  condition  of  t 
property,  and  that  Ford,  under  his  instructions,  refused 
give  a  deed  at  that  time;  that  King  then  left  the  witne 
office,  where  the  conversation  was  held,  and  appeared  to 
very  angry  with  the  witness  because  of  his  adv^ice  to  Fo^ 
but  returned  again  in  the  afternoon  of  the  same  day,  a. 
urged  that  the  deed  should  be  made  to  him,  and  said  that. 
Ford   would   make   it,  he   would   discharge  him   from 
indebtedness  and  assume  the  mortgage  of  $500.    The  witim. 
says  he  still  advised  Ford  not  to  give  the  deed,  and  Ford  « 
not  do  so  at  that  time,  and  that  King  again  left  the  ol^ 
very  angry,  and  that  Ford  and  the  witness  walked  up  t<^ 
together.      He   subsequently   says   that   he    thinks   he   t 
another  interview  with  Ford  and  King,  a  day  or  two  atf 
that,  and  was  informed  by  them  that  Ford  had  made  a  d-^ 
to  King,  as  the  latter  had  requested.     It  will  be  seen  t- 
this  testimony  does  not  prove  that  King  assumed  the  paym, 
of  the  mortgage.     At  ma<t,  it  proves  an  offer  of  King  to^ 
so,  which  was  not  then  acx.-epted.     As  to  the  interview  sub" 
quent  to  the  offijr,  the  witness  does  not  S{)eak  positively, 
merely  says  he  thinks  it  took  place.     The  witness  was 
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►Toseiit  when  the  conveyance  was  made,  nor  did  he  take  any 
n^XTt  in  that  transaction.     Ford,  who  was  a  witness  in  the 
.ranee,  does  not  corrobomte  him.     He  does  not  say  that  King 
assumed  the  payment  of  the  mortgage,  or  offered  to  do  so. 
He  says  he  supposed  the  proj)erty  was  conveyed  to  King, 
subject  to  the  mortgage,  and  that  he   informcHi  King  of  the 
i^xistence  of  the  mortgage  before  the  (conveyance;  that  his 
wife  and  Mr.  A\'etmore  were  present,  and  that  when  he  con- 
veyed the  proi>ertv  to  King,  tlie  latter  asked  him  if  that  was 
tlie  only  mortgage  on  the  property,  and  he  told  him  that  that 
was  all,  and  he  seemed  to  be  satisfied.     Mi*s.  Ford  appears, 
iVum  her  testimony,  to  have  been  present  at  no  conversation 
between  her  hasband  and  King,  except  that  which  took  place 
when  the  deed  was  executed.   She  says  that  then  King  and  Ford 
c'onversed  some  time  in  referents  to  the>«ale  of  the  property,  be- 
fore the  deed  was  signed,  and  that  her  husband  then  told  King 
tliat  there  was  a  mortgage  on  the  property.     Mr.  Wetmore  is 
wholly  uncorroborated  in  his  statement  as  to  the  offer  which 
he  says  was  made  by  King  to  assume  the  mortgage.     To  fix 
the  assumption  upon  the  latter,  the  proof  should  go  further 
^han  his  statement  goes.     It  may  be  remarked  that  it  is  diffi- 
<'ult  to  perceive  the  reason  why  Mr.  Wetmore  should  have 
advised  Ford  not  to  make  a  convevance  of  a  worthless  lot  of 
land  to  a  creditor   who   not   only   requested,  but    urgently 
elicited  it,  and  was  not  only  willing  to  give  up  for  it  his 
claim  of  about  $3000,  but  offered  to  assume  the  payment  of 
a  mortgage  of  $500,  and  interest  upon  it,  in  addition.     On 
^lie  other  hand,  it  is  difficult  to  perceive  any  reason   why 
King  should  have  made  any  such  proposition.     He  denies, 
^'i  totOy  the  statement  of  Mr.  Wetmore,  and  says  he  was  never 

• 

*n  his  office,' and  never  saw  him.  He  says  he  never  had  any 
^nversation  in  reference  to  the  title  of  the  property,  except 
^hat  which  took  place  in  his  (King's)  office,  in  Broadway  ; 
that  Fortl  off'ered  him  the  property  in  discharge  of  his  indebt- 
edness, assuring  him  that  the  title  was  perfect  and  the  prop- 
^^y  free  of  encumbrance ;  that  he  was  ignorant  of  the  value 
^f  the  property,  but  Ford  told  him  it  was  situated  in  Newark, 
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and  was  worth  half  of  the  indebtedness,  and  in  time  wo 
pay  it  in  full ;  that  he  accepted  the  offer,  subject  to 
approval  of  his  lawyer ;  that  Fonl  had  the  conveyance  p 
pared  by  his  own  lawyer,  and  brought  it  to  him  the  n 
day ;  that  he  (King)  then  requested  him  to  leave  the  d 
with  him  for  an  hour,  in  order  that  he  might  submit  it  to 
lawyer;  that  Ford  replied  that  there  was  no  necessity 
taking  it  to  a  lawyer,  repeating  his  assurance  in  reference 
the  title;  that  he  did,  however,  retain  the  deed,  and  si 
mitted  it  to  his  lawyer,  who  approved  it ;  that  Mr.  and  M 
Ford  were  witli  him  at  the  office  where  the  deed  was  e 
cuted,  and  that  that  was  the  only  time  he  ever  saw  the  lati 
He  further  says  that  he  gave  up  to  Ford,  as  c^nsiderat 
for  the  deed,  the  notes  he  held  against  him  for  the  indebt 
ness,  and  that  he  had  given  full  value  for  them.  His  nar 
tive  has  more  of  verisimilitude  than  that  of  Mr.  Wetnu 
Besides,  the  deed,  ixs  before  stated,  conveys  the  proi)erty  i 
from  encumbrance.  There  are  no  grounds  for  a  dec 
against  King  for  deficiency.  Xor  will  the  mortgage 
reformed.  He  is  a  bona  fide  punrhaser  for  valuable  cons- 
eration.  The  record  was  constructive  notice  to  him.  'J 
mortgage  there  recorded  purported  to  convey  only  an  ejut 
for  the  life  of  the  mortgagee,  and  there  is  no  evidc 
of  actual  notice  more  extensive  than  that  of  the  niortg 
itself.  The  facte  relied  upon  as  the  grounds  on  whici 
decree  reforming  the  mortgage  may  be  based,  are  that 
mortgage  was  made  in  New  York,  where  ite  language  wo 
import  a  conveyance  in  fee,  and  that  Ford  and  King  h 
resided  in  Xew  York,  and  therefore  may  he  presumed 
have  understood,  by  the  term  mortgage,  a  mortgage  in  : 
But  the  fact  is,  that  neither  of  these  parties  knew  anyth 
about  the  language  of  the  mortgage,  or  about  the  law  of  N 
Y'ork  on  the  subject.  Mortgages  of  real  estate  are  asua 
in  fee,  but  constructive  notice  of  the  existence,  merely,  o 
mortgage,  with  no  notice  as  to  tlie  estate  it  is  intended 
mortgage,  will  not  be  notice  that  the  mortgage  is  in  fee,  if 
terms  convey  a  life  estate  only.     King  had  notice  of 
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eiistenoe  of  a  mortgage,  but  no  notice  as  to  the  estate  in- 
tended to  be  mortgaged  thereby,  beyond  the  import  of  the 
terms  employed  in  the  instrument.  He  could  not  have  had 
notice  of  any  mistake  in  the  mortgage,  for  it  was  not  until 
after  the  conveyance  was  made  to  him  that  it  was  allied 
that  there  was  a  mistake.  There  will  be  a  decree  in  accord- 
ance with  the  views  above  expressed. 


RrTTEN'HousE  v8.  Tomlinson's  Executors. 

!•  Defendants'  testator  (nold  fifty  shareA  of  Btock  of  the  Central  Railroad 
Company  of  New  Jersey,  and  loaned  the  proceeds  thereof,  $4981.26,  to  the 
coniplainants,  taking  their  promissory  note  therefor,  payable  to  his  order, 
twelve  months  after  date,  with  interest  from  date.  Complainants  allege 
that  the  note  was  not  intended  to  be  a  part  of  the  contract,  but  merely  a 
inemorandam  and  evidence  of  the  indebtedness,  and  that  the  contract 
J^alJy  was  that  defendants'  testator  should  have  the  dividends  on  fifty 
™4re8  of  said  stock,  and  should  receive  fifty  shares  of  capital  stock  in 
^payment  of  the  loan.  They  seek  specific  performance  of  this  alleged 
^^^nient,  and  injunction  to  restrain  defendants  from  purling  wilh  or 
^^g  npon  the  note.     Relief  refused. 

^  Evidence  of  a  contemporaneous  understanding  and  agreement  between 
®  parties,  by  parol  proof  merely,  in  the  absence  of  any  allegation  or 
^^^^Uce  of  fraud,  accident  or  mistake,  is  inadmissible  to  vary  a  contract 
^Ung. 


m  ^ 


^i\\  for  relief.     Motion  to  dissolve  injunction  on  bill. 
'^f^\  J,  JB.  Emet'i/,  for  motion. 

'^•^r,  G.  A,  Allen,  contra. 

-l^^HE  Chancellor. 

J-*lie  bill  is  filed  to  compel  sj)ecific  performance  of  a  parol 

^^^tMct  to  pay  $4981.25,  in  the  stock  of  the  Central  Eailroad 

^^^pany  of  New  Jersey.     The  defendants  are  the  executors 

dJharles  Tomlinson,  deceased.     In  January,  1874,  Moses. 
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Ritteiihousc  and  Thomas  B.  Rittenhouse,  then  his  partner  it 
business  in  New  York,  under  the  firm  of  M.  Rittenhouse 
and  Brother,  applied  to  Tomlinson  for  a  loan  of  $5000.  T( 
accommodate  them,  and  with  that  object  alone,  he  sold  fift; 
shares  of  the  capital  stock  of  the  above-named  conipanj: 
owned  by  him,  in  order  to  raise  the  money  they  desired  t 
borrow.  Having  thus  raised  $4981.25,  he  lent  it  to  then 
taking  their  promissory  note  therefor,  dated  January  22  < 

1874,  and  payable  to  him  or  his  order,  twelve  months  aft 
date,  with  interest  from  date.  The  bill  alleges  that  the  nc3 
was  not  regarded  as,  nor  intended  to  be,  a  part  of  the  contrta 
between  him  and  them,  but  was  to  be,  and  was,  merely 
memorandum  and  evidence  of  the  indebtedness,  while  tz. 
understanding  and  agreement  really  were  that  he  should  ha,^ 
the  same  dividends  as  should  be  declared,  from  time  to  tiar. 
by  the  railroad  company,  as  long  as  the  Rittenhouses  shoum 
retain  the  monev,  as  and  for  and  in  lieu  of  interest  on  fc 
loan;  and  that  he  should  receive  fifty  shares  of  the  capil 
stock  of  the  company  in  re-payment  of  the  loan.  The  b 
further  states  that  Thomas  B.  Rittenhouse  having  retired  fr<: 
the  firm  of  M.  Rittenhouse  and  Brother,  and  George  M.  R 
tenhouse  having  taken  his  place  therein,  a  new  note,  made  1 
Moses  and  Greorge,  dated  April  1st,  1875,  for  the  same  sua  J 
and  payable  one  day  after  date  to  Tomlinson,  or  his  ord^ 
with  interest,  was  given  to  the  latter  in  lieu  of  the  note  fiJ 
mentioned ;  and  that  it  was  given  and  accepted  on  the  sa^ 
agreement  and  understanding  as  the  former  note.  It  furtl^ 
states  that  from  time  to  time,  up  to  near  the  time  of  his  dea.^ 
the  makers  of  the  notes  paid  to  Tomlinson,  in  lieu  of  inters 
the  amount  of  the  dividends  declared  by  the  company  on  &.i 
shares  of  the  stock,  and  he  receipted  for  the  payments  acoo*" 
ingly ;  and  that  the  amount  of  the  dividend  declared  in  Jiml 

1875,  was  tendered  to  him,  but  by  reason  of  his  illness  it  ^ 
not  received  by  him.  It  appears,  by  the  bill,  that  after  1 
death,  which  occurred  on  the  5th  of  August,  1875,  the  mak:^ 
of  the  new  note  paid  no  money  for  dividends,  although  't 
railroad  company  continued  to  declare  them  up  to  July,  187' 
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and  that  on  the  7th  of  April,  in  that  year,  they  paid  to  one  of 

tlie  executors,  "  on  account  of  their  indebtedness,"  $348.68. 

On   the  8th  of  July,  1876,  they  tendered  to  the  defendants, 

ftfty  shares  of  the  stock  of  the  company,  "  with  all  arrearages 

of  dividends  remaining  due  and  unpaid  since  Tomlinson'a 

death,  being  the  sum  of  $172.05,"  but  the  executors  refused 

to  acxept  the  stock  and  deliver  up  the  note.     The  bill  prays 

that  specific  performance  of  the  agreement  may  be  decreed, 

^*^d  that  the  defendants  may  be  enjoined  from  parting  with  or 

^*iing  upon  the  note.     On  the  filing  of  the  bill,  a  preliminary 

*  ^junction  was  issueil. 

The  complainants  seek  to  compel  specific  performance  of  a 

parol  contract,  on  the  part  of  Tomlinson,  to  accept  stock  in 

^e-payment  of  the  loan.     It  api)ear8  by  the  bill  that  for  this 

^oan,  they  delivered  to  him  their   promissory  note,  payable 

'^ith  interest.     They  say,  however,  that  the  note  was  not 

^J^tended  to  be  regarded  as  evidence  of  an  obligation  to  re-pay 

the  money,  but  as  a  memorandum  and  evidence  of  debt,  merely* 

-^o  mistake,  accident  or  fraud  is  alleged.     The  complainants 

^^^oek  to  avoid  the  obligation  of  the  note  by  contradicting  its 

terms  by  parol  evidence.     It  is  an  absolute  obligation  to  pay 

iiioiiey.     They  propose  to  show,  by  parol  proof,  that  it  was 

i^ot  intended  to  be  an  obligation  to  pay  money,  at  all.     A 

familiar  rule  of  evidence  forbids  the  admission  of  such  proof 

to  contradict  the  terms  of  the  note.     They  ask  that  a  decree 

of   specific   performance  niay   be  made  upon  a  contract  in 

"^Titing,  as  varied  by  a  contemporaneous  understanding  and 

i^reement,  which  are  to  be  evidenced  by  parol  proof,  merely^ 

^'1  order  to  give  them  the  relief  they  seek,  this  court  must 

"'^t  establish  the  variations  by  substituting  the  parol  agree- 

^^nt  for  the  written  one,  and  that,  too,  as  before  remarked,  in 

"^  absence  of  any  allegation  or  pretence  of  fraud,  accident  or 

'Mistake.     The  evidence  ought  not  to  be  received.     It  is  not 

P^bablCy  apart  from  this  objection,  that  the  agreement  alleged 

^'^  the  bill  could  be  established.     Tomlinson,  merely  for  the 

^^fnmodation  of  the  Rittenhouses,  converted  a  then  valuable 

^^fe  into  cash.    It  is  not  reasonable  to  suppose  that  in  so 
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doing,  he  stipulated  for  the  re-payment  of  the  loan,  at  t'^ 
mere  option  of  the  borrowers  as  to  time,  ("  when  they  w^ 
through  with  the  use  of  the  money  and  desired  to  return  i 
as  the  bill  expresses  it,)  retaining  no  power  to  compel 
re-payment  in  (?a.sh,  but  agreeing  to  receive  stock  in  paym^ 
without  regard  to  its  market  value ;  in  other  words,  that 
thus  loaned  the  money  for  an  indefinite  period,  without 
rity,  and  on  an  agreement  that  it  was  to  be  re-paid  only  in  s 
to  be  delivered  to  him,  not  on  demand  nor  yet  on  notice,  l>wt 
whenever  the  Rittcnhouses  should  see  fit.     In  fact,  it  appe^^^i^ 
by  the  bill  that  it  was  not  until  after  the  company  had  fai  1*^ 
to  pay  a  dividend,  that  the  Rittcnhouses  ofiered  to  re-pay    trlie 
loan  in  stock.     Again,  after  Tomlinson's  death,  they  f>ii-id 
interest,  at  seven  i>er  cent,  per  annum,  on  the  note,  notwith- 
standing the  fact  that  dividends  had  been  declared  by    tlie 
company  for  the  time  for  which  the  interest  was  paid.     Th^v 
say  that  they  were  prepared  to  pay  him  an  amount  equal     to 
the  dividend  of  July,  1875,  on  fifty  shares  of  stock,  but  t:h^t 
he  declined  to  receive  it  because  of  his  extreme  illness,  wlxi<^" 
wholly  inciipacitatcd  him  from  attending  to  business.     Th*^"}' 
also  siiy  that  the  company  paid  dividends  up  to  July,  18 '''^j 
when  it  failed  to  pay  any.     There  was,  therefore,  due  from 
them  in  April,  187G,  a  sum  equal  to  the  dividends  of  3^^ 
and  October,  1875,  and  January  and   April,  1876,  wlii<^*^^' 
all  together,  amounted  to  ten  per  cent.    Yet  in  the  month    1**-*^^ 
mentioned,  they  paid  to  the  executors  $348.68,  the  amount^  ^^ 
the  interest  at  seven  per  cent.,  for  one  year,  on  the  amoun*^   ^ 
the  note.     It  is  true  they  offered  to  pay  "arrearages  of  cli"^'^' 
dends''  in  July,  1876,  but  it  was  not  until  the  time  when  i:!^^^ 
tendered  the  stock  in  payment  of  the  loan.     As  the  tran*::^^^' 
tion  between  the  complainants  and  Tomlinson  is  presented    ^^ 
the  bill,  it  would  \)e  exceedingly  unfair  to  compel  the  estat:*^  ^ 
the  latter  to  receive  depreciated  stock,  of  less  value  that»     "^ 
amount  of  the  loan,  in  payment  of  the  loan.     That  tlie  ^^^^ 
is  depreciate<l,  may,  without  referenc*e  to  the  quotations  ofT    * 
stock  market,  be  fairly  assumed,  from  the  fact  stated  bv^      ^ 
bill,  that  the  company  failed  to  pay  a  dividend  in  July,  1  ^*    '    ' 
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tsioci    the  fact  also  there  stated,  that  the  complainauts  have 
purcrliased  the  stock  in  order  to  pay  off  the  loan  with  it. 

The  understanding  between  the  parties  probably  was,  that 
ill  view  of  the  fact  that  Tomlinson  had  sold  valuable  and  pro- 
ductive stock  to  raise  money,  merely  for  the  accommodation 
of  the  Kittenhouses,  they  would,  notwithstanding  that  the  note 
\viu>  the  legal  evidence  of  their  contract,  see  to  it  that  he  should 
i>utier  no  loss  by  his  kindness  in  accommodating  them.     The 
obligation  thus  to  indemnify  him  probably  was  understood  to 
rest  merely  in  honor.     The  claim  to  relief,  as  it  appears  from 
the   statements  of  the  bill,  by  no  means  commends  itself  to 
favorable  consideration. 

The  injunction  will  be  di>?solved,  with  costs.     Had  it  been 

retained  until  the  hearing,  it  would  have  been  on  terms  that 

the  complainants  pay  into  court  the  amount  due  on  the  note, 

according   to  its  terms,  for   principal  and  interest,  or  give 

s^^urity  for  the  payment  of  the  note,  in  case  the  bill  should  be 

dismissed. 


STAMET8  i'*f.  Quinn  and  Waush. 

BiJl  by  creditor,  under  attacliment  proceeding-",  to  reach  and  apply  to  the 

P^Jment  of  cre<litorB'  clainiH,  certain  money  alleged  to  be  due  their  debtor 

""^r  contract  for  labor,  and  under  an  aHsignnieni  by  him  to  his  co-partner  of 

"'« tools  and  implements,  his  interest  in  the  contract,  and  the  money  due 

^  become  dne  thereon,  on  the  ground  that  the  assignment  wa^^  merely 

'ora^JJg^  and  for  the  purpose  of  protecting  his  interest  and  property  against 

^'■^itors.     Heldf  that  the  assignment  was  bona  fide  and  absolute,  and 

^^ary  to  protect  his  co-parlner,  who  had  advanced  the  debtor  large 

**   of  money,  and  without  which  he  would  have  been  entirelv  without 


"*^ill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 


r.  jB.  C  Frost,  for  complainant. 

r.  /.  F.  Bumont,  for  defendant  Walsh. 
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The  Chancellor. 

The  c<)mplainaiit\s  bill  is  filed  actually,  thongh  not  u<:.^"^' 
inally,  in  behalf  of  himself  and  other  creditors  of  Peter  ^' 
Quinn.  For  the  recover}'  of  his  debt,  he  caased  to  be  is?i3^<^*' 
out  of  the  Supreme  Court  of  this  state,  in  December,  1874^  **" 
attachment  against  Quinn  fis  a  non-resident  debtor,  ua^^^^ 
which  the  money  alleged  to  Ik?  due  to  (^uinn  fn)m  Clark  33.  i^^' 
White,  under  a  contnict  l)etween  him  and  them  for  the  rO>>*" 
struction  by  him  of  a  culvert  over  the  Musconetcong  cT^<^^r 
for  the  Easton  and  Aml)oy  Railroad  (.^ompany,  was  atta(*l'K^**"- 
The  other  crwlitors  filed  their  claims  under  the  attachmc^w^ 
and  in  September,  1875,  judgment  was  entered  in  the  suil:  i" 
favor  of  the  complainant  and  the  applying  creditors,  for  ti^^ 
amount  reporteil  by  the  amlitor  to  he  due  to  them  respective?!^'- 
The  objcH't  of  this  suit  is  to  reach  and  apply  to  the  paynm^^nt 
of  their  claims,  certain  money  alleged  to  be  due  to  (^uinn  f**^ 
materials  found  and  work  done  in  and  for  the  work  abx^"^*^ 
mentioned,  prior  to  the  21st  of  January,  1874,  up  to  whi*'" 
time  he  was  engaged  in  the  work  on  his  o^vn  aa*ount  aloi^e, 
and  the  amount  alleged  to  be  due  to  him  from  that  time  ^^^ 
his  share  of  the  profits  of  the  work.  At  that  date,  the  defen^^' 
ant,  Patrick  Walsh,  entered  into  co-partnership  with  him  ^^ 
the  performance^  of  so  much  of  the  work  as  then  remaine<^l  ^^ 
be  done.  The  partnership  was  formally  dissolved  by  writt:^'^ 
agreement  on  the  12th  day  of  March  following,  and,  fr<^"^ 
that  time,  the  work  was  contiiuied  to  its  completion  by  Wal=^"' 
After  the  work  was  completed,  he  entered  into  a  verbal  con- 
tract, in  his  own  name,  with  Clark  and  White  for  building* 
buttress,  and  built  it  accordingly.  The  complainant  alleg"^^' 
and  his  claim  to  relief  is  l)ased  on  the  allegation,  that  althou^"' 
by  the  agreement  of  dissolution,  Quinn  assigned  to  Walsh,  ^'^ 
consideration  of  payment,  to  l>e  made  by  the  latter,  of  the  tta  ^^^ 
existing  partnership  debts  of  Quinn  and  Walsh,  his  interest  ^^^ 
the  contract,  and  all  money  due  or  to  become  due,  whether 
him  alone  or  to  them  under  it,  and  all  his  tools  and  impl^^l 
ments  at  the  work,  yet  the  assignment  was,  in  fact,  oolorab-**^  ^ 
merely,  and  was  designed  to  protect  that  interest  and  property- — '• 
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o^^stixist  the  claims  of  his  creditors ;  and  that  he  still  continued 
to  l>e  a  partner  with  Walsh  in  the  work.     The  complainant 
irksists  that  the  contract  for  building  the  buttress  was  taken 
ancl  executed  by  Walsh  on  the  partnership  account,  and  that, 
tVierefore,  Quinn  is  entitled  to  half  of  the  net  profits  thereof. 
The  question  involved  is  one  of  fact  merely,  and  it  has  been 
submitted  to  the  court  without  argument,  on  the  testimony  and 
exhibits.     In  addition  to  the  facts  above  stated,  it  appears 
that,  in  January,  1874,  Quinn,  who  was  then  engaged  in  con- 
structing the  culvert,  was  embarrassed  by  his  debts ;  that  his 
necessities  in  that  respect  were  so  great  as  to  threaten  him 
with  the  loss  of  the  contract  and  of  the  per  centage,  (fifteen  per 
cent.,)  which,  under  it,  had  been  retained  by  Clark  and  White 
as  security  for  the  completion  of  the  work,  and  which  they 
were  authorized  to  hold  accordingly  until  the  work  was  done. 
In    this  strait,  he,  through   Timothy  Burke,  his   foreman, 
applied  to  Walsh,  who  lived  in  Xew  York  and  was  then  a 
stranger  to  Quinn,  but  well  known  to  Burke,  for  a  loan  of 
82O00.     Walsh  was  unable  to  accommodate  him  with  that 
amount,  but  endeavored  to  aid  him  in  borrowing  it  elsewhere. 
The  effort  proving  unsu(»cessful,  he  offered  to  lend  $1000, 
provided  the  payment  thereof  should  be  secured  to  his  sjitis- 
faetion.     He,  at  the  request  of  Quinn,  came  to  see  the  latter 
at  the  work,  and  Quinn  then  gladly  accepted  the  offer  of  the 
loan  of  $1000,  and  proposed  to  secure  its  payment  by  a  mort- 
gage of  his  tools  and  implements  there,  which  included  a 
steam  engine  and  certain  derricks.     This  proposition  was  not 
^<X5eptable  to  Walsh.     He  did  not  consider  the  security  suffi- 
^'^Qt,  and  he,  therefore,  declined  to  lend  the  money  uj)on  it. 
^^inn  then  proposed  that  he  should  enter  into  partnership 
^tix  him  in  the  execution  of  the  contract,  and  offered  to  give 
*^  an  equal  interest  with  himself  in  it,  if  he  would  contribute 
'^'*'OO0  in  cash  as  capital ;  Quinn  proposing  to  contribute  the 
^^terials  which  he  then  had  on  the  ground  or  in  the  vicinity, 
^^d  which  were  of  the  value  of  that  sum.     He  also  offered  to 
^^^^'Ure  Walsh  against  loss  by  mortgaging  the  tools  and  imple- 
^^^tB  to  him,  to  secure  the  $1000,  and  he  assured  him  that 
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there  was  no  lien  or  encumbrance  upon  them.  Walsh,  wi 
some  reluctance,  consenteil  to  enter  into  the  partnership,  a- 
in  doing  so,  relied  on  the  assurant-es  of  Quinn  that  SIOOO 
cash  would  relieve  him  from  his  eml)arrasment,  and  enable  1*. 
to  complete  the  contract,  and  that  the  t4X>ls  and  irapleme 
were,  indeed,  free  of  lien  or  encumbranw.  The  partnerslrii 
airrecment  was  entere<l  into  l)etween  them  on  the  21st  < 
January,  1874.  Walsh  living  in  Xew  York,  did  not  |>»*<: 
pos(!  to  attend  to  the  work,  but  employed  Burke  as  his  s^al: 
stitutc  therein.  Almost  immediately  after  the  partnerslii 
agreement  was  entered  into,  Quinn  applied  to  Walsh  £^ 
S4(M)  to  pay  workmen,  and  again  for  the  like  sum  to  1>^ 
freights,  promising  to  re-pay  the  money  out  of  the  Januiir 
astinijite  of  the  work.  Walsh  advam?ed  the  money.  Quifi 
receivc<l  the  amount  of  the  Januarv  estimate,  but  did  n< 
•re-pay  these  loans  or  any  part  of  them.  In  the  Janiirtr 
estimate  wjis  included  the  sum  of  31200  for  stone  on  tT^ 
gronn<l,  l>eing  the  very  materials  which  were  put  into  t'l 
(»onccni  by  (iuinn,  as  capital.  This  sum  of  $1200  he  al^^ 
rei'civcd  and  applied  to  his  own  use.  Walsh,  becoming  indi^ 
nant  and  alarnuHl  by  this  action  on  the  part  of  Quio*^ 
upbraided  him,  and  requested  him  to  secure  to  him  the  mon^^v 
he  had  put  in  as  capital  and  the  money  advanced,  ai^" 
to  dissolve  the  partnership.  Quinn,  being  unable  to  fii^^ 
security,  although  Walsh  gave  him  full  opportunity  to  doe^^^ 
j)r(>posed  to  assign  to  the  latter  his  interest  in  the  contract  ^ 
and  the  money  due  and  to  become  due  upon  it,  and  the  too  ^ 
and  implements  before  referred  to,  in  consideration  of  Walsh 
paying  the  debts  of  the  firm.  An  agreement  to  that  effect-- 
was  aex'ordinjrly  entered  into  by  them  on  the  12th  of  Marcl 
1874,  and  (^uinn  left  the  state,  and  Walsh  proceeded  to  com-^ 
plcte  the  work,  and  did  so,  furnishing  the  capital  necessary 
for  the  purpose,  as,  from  time  to  time,  it  was  required.  Th^" 
complainant's  theory  is,  jis  before  remarked,  that  this  assign 
nient  was  merely  colorable,  and  that  the  arrangement  wa^ 
intc'uded  for  no  other  purj)ose  than  to  protect  Qui nn's  interesP' 
and    ])roi)erty  against   his  creditors,  and  that  the  relation;^ 
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t>etvreen  him  and  Walsh  were  not,  in  fact,  changed,  but  that 
tVie  understanding  between  thera  was  that  the  latter  was  to 
pix>ceed  to  finish  the  contract,  superintending  the  work  and 
finding  the  requisite  capital,  and  divide  the  net  profits  with 
^^uinn.     However  much  Quinn  may  have  been  disposed  to 
relieve   himself    from   embarrassment    from    his   individual 
<^reditors,  and  however  that  embarrassment  may  have  con- 
tributed  to   his   willingness   to   make   the  assignment,  that 
clearly  was  not  his  sole,  nor  was  it  his  principal  motive. 
^A'alsh  was  very  indignant,  and  justly  so.     He  apprehended, 
as  a  result  of  his  kind  assistance  of  Quinn,  a  liability  to  very 
considerable    pecuniary   loss,   and    he   was,   with   abundant 
r^^ason,  alarmed.     He  demanded  security,  and  threatened  to 
take  severe  proceedings,  immediately,  against  Quinn,  unless 
his  demand  was  complied  with.     The  latter  then,  as  a  dernier 
resort,  offered  to  make  the  assignment,  which  was  accepted. 
There  is  no  evidence  of  a  design  on  the  part  of  Walsh  to 
protect  Quinn's  property,  or  his  interest  in  or  under  the  con- 
tract, from  his  creditors.     There  is  evidence  of  bad  faith  on 
the  part  of  Quinn  in  his  abuse  of  Walsh's  confidence.   He  had 
51>ent  the  $1000  contributed  by  the  latter  to  the  capital  of  the 
firm,  in  paying  his  own  debts.     He  had,  in  like  manner,  dis- 
l>083ed  of  the  $800  which  he  had  received  from  Walsh  to  pay 
^vorkmen  and  freight.     He  had  received,  in  the  January  esti- 
'^^te,  and  applied  to  his  own  purpose,  not  only  the  money 
<*ue  for  work  done,  out  of  which  he  had  promised  to  re-pay 
^he  $800  just  referred  to,  but  he  had   also   received   and 
applied  to  his  own  purpose,  $1200  for  the  price  of  the  very 
'^^terials  which  he  had  contributed  as  capital,  and  which 
^^netituted   his  entire   contribution   to  the    capital.      That 
^^  ^Ish  should  have  demanded  a  dissolution,  and  security  for 
^^  money,  was  to  have  been  expected,  and  that  he  desired  to 
^^Ve  the  business,  is  beyond  question.     Quinn  endeavored  to 
*^^in  security,   first   in    this   state,  and   then  in  Philadel- 
Pf^^  but  was  unsuccessful ;  and  it  was  only  when  he  found 
^^self  wholly  unable  to  give  security,  that  he  proposed  to 
:e  the  assignment.     The  evidence  is  clear  that  W^alsh,  in 
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obtaining  the  assignment,  was  merely  pursuing  his  owi 
interest,  irrespe(»tive  of  that  of  Quinn,  and  that  he  did  nc 
seek  the  assignment,  but  accepted  it  as  his  only  means  c 
extrication  from  the  difficulties  of  his  position.  It  is  tru. 
(^uinn  swears  that  there  was  an  understanding  between  hi 
and  Walsh  that  he  was  to  share  in  the  profits,  but  he  saw 
also,  that  the  sole  object  and  purpose  of  the  assignment  wf^ 
**  to  protect  AV^alsh^s  interest  and  prevent  Walsh  from  selli  3 
out  all  the  effects  belonging  to  the  partnership,  and"  h -5 
"  individually,  as  he  threatened  to  do."  He  further  savs, 
answer  to  the  question  whether,  in  making  the  assignm^i 
he  had  any  purpose  or  object  to  prevent  annoyance  from  1 
creditors,  that  his  sole  object  was  to  get  the  work  complete 
and  get  what  money  belonged  to  him,  either  from  tJ 
work  that  was  to  be  done  or  that  which  had  been  prev 
oiisly  done  and  was  unmeasured,  part  of  the  price  where(j 
had  l)een  retained  by  Clark  and  White  under  the  contract 
so  that  he  could  pay  his  creditors  in  full,  or  as  much  of  theii 
debts  as  he  might  thus  be  enabled  to  pay.  Notwithstanding 
4he  testimony  of  Quinn,  which  is  but  slightly  corroborated, 
the  evidence  shows,  conclusively,  that  the  assignment,  instead 
of  being  an  arrangement  for  Quinn's  accommodation,  was  mad< 
by  him  for  the  satisfaction  of  Walsh's  claims  against  him,  am 
in  consideration  thereof,  and  of  the  payment  of  the  partner 
ship  debts  by  Walsh.  The  letters  of  the  latter  to  Quinn 
which  are  relied  upon  as  proof  of  fraud  against  the  creditor 
of  Quinn,  are,  esi>ecially  in  view  of  the  explanations  an< 
explanatory  circumstances  which  appear  in  the  case,  of  bu 
little  weight.  The  circumstances  of  the  assignment  forbic 
the  conclusion  that  it  was  designed,  in  any  way,  to  defraud 
defeat,  hinder,  or  delay  the  creditors  of  Quinn.  Fron 
the  time  of  the  dissolution,  the  12tli  of  March,  187-1 
Walsh  carried  on  the  business  in  his  own  name  and  on  hi 
own  account,  furnishing  all  the  capital  required  for  it,  am 
refusing,  according  to  the  testimony,  to  pay  or  recognize  an; 
of  the  individual  debts  of  Quinn,  and  claiming  that  th< 
latter  had  no  interest  whatever  in  the  work.     From  the  tim< 
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•of  the  dissolntion,  Quinn  stayed  away  from  the  work,  and 
gave  it  no  attention,  and  apparently  had  no  interest  in  it. 
His  creditors  can,  under  the  proof,  have  no  claim  to  any  of 
the  profits  of  the  contract  after  that  date,  and  there  is  no 
ground  on  which  any  claim  can  be  made  in  their  behalf,  in 
respect  of  the  building  of  the  buttress,  which  was  done  by 
Aralsh  under  an  independent  contract  made  expressly  with 
him,  and  understood  to  be  made  with  him  alone,  by  Clark 
and  White.     The  money  due  Quinn   individually,  on  the 
contract,  at  the  time  of  the  dissolution,  for  per  centage  on 
work  done  by  him  alone,  retained  by  Clark  and  White,  was 
not  sufficient  in  amount  to  pay  his  debt  to  Walsh.     Quinn 
<K)uld  not  have  got  it  except  on  the  completion  of  the  work 
^MXK)rding  to  the  contract,  and  he  was  unable  to  finish  it. 
Walsh  had  no  means  of  re-imbursement,  except  the  assign- 
ment, and  to  obtain  the  money  withheld  by  Clark  and  White 
for  security,  it  was  necessary  for  him  to  complete  the  work. 
There  are  indications  in  the  case  that  this  suit  is  rather  the 
«uit  of  Quinn  than  of  Stamets,  the  complainant.     Quinn,  of 
course,  would  have  no  standing  before  the  court,  in  the  case 
made  by  the  bill — fraud  upon  his  creditors  in  making  the 
^ignment.     The  complainant  has  failed  to  show  the  fraud 
on  which  his  claim  to  relief  is  based.     The  bill  will  be  dis- 
missed, with  costs. 


Brittox's  Administrator  vs.  Hill  and  others 

(^plainant'a  intestate  planted  oyRterR  in  Raritan  bay  upon  certain 
^unda  which  he  had  8taked  off,  and  the  boundaries  of  which  he  had 
piunlj  marked.  The  defendants  having  taken  large  numbers  of  oysters 
^  threatening  to  continue  doing  so,  under  a  claim  of  public  right,  were 
^joined,  on  the  ground  that  they  were  acting  in  concert,  taking  away  for 
^oeirown  use  the  property  of  the  complainant,  and  might  wholly  deprive 
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him  of  it,  and  were,  most  of  them,  pecaniarily  irresponuUe,  and  bendes,! 
multiplicity  of  suits  would  be  necessary  to  relief.  The  injunction  was  con- 
tinued until  the  hearing,  unless,  in  the  meantime,  the  question  between  the 
parties  should  have  been  determined  at  law  in  favor  of  the  defendants,  in 
which  case  the  defendants  had  leave  to  renew  the  motion  to  dissolve. 


Bill  for  relief.  Motion  to  dissolve  injunction  on  bill  and 
answer. 

Mr,  George  C.  Beekman,  for  motion. 

Mr.  C.  Robbins,  contra. 

The  Chancellor. 

This  suit  is  brought  by  the  administrator  of  John  Britton, 
deceased,  to  restrain  the  defendants,  fifteen  in  nnmber,  from 
trespassing  upon  certain  oystering  grounds  in  Saritan  bay, 
which,  at  the  death  of  Mr.  Britton,  were  in  his  possession, 
and  on  which,  in  May,  1874,  he  planted  a  very  large  number 
(about  ten  thousand  bushels)  of  Virginia,  North  river  and 
Baritan  bay  oysters.  He,  at  the  same  time,  staked  off  the 
grounds,  thus  plainly  marking  their  boundaries,  and  from 
that  time  until  his  death,  which  occurred  in  November  of  the 
year  following,  held  possession  of  them. 

In  April,  1876,  the  defendants,  who  are  oystermen  living 
in  the  vicinity,  at  Keyport  in  this  state,  entered  upon  the 
grounds,  and  against  the  remonstrance  and  warning  of  the 
complainant,  who  was  then  administrator  of  Britton,  fcheti 
for  oysters  there,  and  took  and  carried  away  about  two  tun* 
dred  bushels  of  oysters,  which  they  then  caught  on  those 
grounds.  Two  of  the  defendants,  on  the  20th  of  April,  took 
and  carried  away  oysters  from  the  grounds  for  their  own  nse. 
The  complainant  caused  them  to  be  arrested  for  it*  They 
gave  bail,  and  two  days  afterwards  returned  to  the  ground* 
with  the  other  defendants,  and  all  of  them  fished  for  and 
caught  oysters  there  and  took  them  away  for  their  own  use. 
The  complainant  caused  warrants  to  be  issued  for  their  arrest» 
and  some  of  them  were  arrested  upon  them.    After  that,  thej" 
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declared  their   intention   to  continue  to  take  oysters  there, 
^f  oet  of  them  are  pecuniarily  irresponsible.     The  complainant 
finding  proceedings  at  law  ineffectual  to  protect  his  projHjrty, 
and  being  unwilling,  in  view  of  the  number  of  persons  making 
common  cause  against  him,  to  have  recourse  to  force,  filed  his 
bill  for  an  injunction.     All  of  the  defendants  except  one  have 
answered,  and  the  motion  is  now  made  to  dissolve  the  pre- 
liminary injunction. 

The  question  between  these  parties  is,  whether  the  grounds 
are  or  are  not  a  natural  oyster  bed  in  the  public  or  navigable 
waters  of  the  state. 

The  defendants  insist  that  they  are,  and  that  they,  therefore, 

l^ve  a  right  to  fish  for  the  oysters  there  and  take  them  to 

their  own  use ;    while,  on  the  other  hand,  the  complainant 

insists  that  the  grounds  are  not  a  natural  oyster  bed.    That  the 

Sounds  were  occupied,  planted  and  staked  off  by  Mr.  Britton, 

^  alleged  in  the  bill,  is  admitted  in  the  answer.     The  defend- 

^^ts  are  not  to  be  regarded  as  lawless  depredators,  but  as  citi- 

^^ns  claiming  to  have  been,  in  the  acts  complained  of,  in  the 

'^wful  exercise  of  a  lawful  right  to  fish  in  the  public  waters 

^^  the  state.     That  Mr.  Britton  planted  oysters  there,  they 

^^txiit,  but  they  insist  that  he  could  not,  by  so  doing,  lawfully 

^Xelude  the  public  from  the  exercise  of  its  then  existing  right 

^  t^ke  the  oysters  there.     Their  determination  to  persist  in 

dicing  oysters  from  these  grounds  until  the  law  shall  prohibit 

^*^^iu,  is  not  denied ;  that  they  are  a(?ting  in  c»oncert,  is  mani- 

*^*^t;.    It  is  true,  they  are  acting  together  under  a  claim  of 

Public  right,  but  they  are  acting  in  concert,  nevertheless,  and 

*^   coDsiderable  numbers  also,  and  they  are  taking  away  from 

^*i^  grounds,  for  their  own  use,  the  property  of  the  complain- 

^*^t;.    He  obviously  cannot,  under  the  circumstances,  obtain 

'^^^quate  relief  at  law. 

During  the  pendency  of  proceedings  at  law,  which,  as  to 
^*^08t  of  the  defendants,  could,  on  account  of  their  irrespcmsi- 
*^Jity,  pecuniarily,  be  productive  of  no  valuable  result,  the 
^hole  of  the  property,  valued  at  about  $8000,  might  be  taken 
^^ay.     Besides,  to  ol)tain  such  relief,  he  would  \yc  compelled 
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to  bring  a  multiplicity  of  suits.  The  injunctiou  should  be  re- 
tained until  the  hearing,  unless,  in  the  meantime,  the  question 
between  the  parties  shall  have  been  determined  at  law  in 
favor  of  the  defendants.  In  that  case,  the  motion  to  dissolve 
may  be  renewed. 


The  Bigelow   Blue  Stone  Company  vs.  Magee  and 

others. 

1.  When  a  creditor  comes  into  equity  to  reach  the  equitable  interest 
of  his  debtor  in  land,  he  must  show  a  judgment  which  would,  in  case  the 
legal  title  to  the  property  were  in  the  debtor,  be  a  legal  lien  thereon^ 
and  an  execution  returned  unsatisfied. 

2.  It  is  not  necessary,  in  such  case,  to  show  a  levy  of  an  execution  on  the 
land  which  he  seeks  to  reach. 


On  creditors'  bill  and  general  demurrer. 
Mr.  T.  D.  HodgeSy  for  demurrants. 
Mr.  W.  P.  Wilson,  for  complainants. 

The  Chancellor. 

The  bill  sets  forth  the  recovery  by  the  complainants  of  a 
judgment  against  Magee,  for  their  debt,  the  issuing  of  an  ex 
ecution  thereon,  and  the  return  jthereof,  nulla  bona  aid  tene^^ 
menta.  The  object  of  the  suit  is  to  reach  real  estate,  the  legaTl 
title  whereto  is  and  was,  when  the  judgment  was  recov 
in  another  of  the  defendants,  by  whom,  as  the  complainan 
allege,  it  was  and  is  held  in  trust  for  Magee  in  fraud  of  h 
creditors. 

The  question  presented  under  the  demurrer  is,  whether 
is  necessary,  in  order  to  maintain  the  suit,  to  all^,  and  the 
fore  to  prove,  a  levy  on  the  property  under  an  execution 
the  judgment. 
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AVhen  a  creditor  comes  into  equity  to  reach  the  equitable 
interest  of  his  debtor  in  land,  he  must  show  a  judgment  which 
would,  in  case  the  legal  title  to  the  property  were  in  the  debtor, 
be  «  l^al  lien  thereon,  and  an  execution  returned  unsatisfied. 

This  will  show  that  his  remedy  at  law  is  exhausted,  and 
will  entitle  him  to  the  aid  of  equity. 

It  is  not  necessary,  in  such  case,  to  show  a  levy  of  an  exe- 
cution on  the  land  which  he  seeks  to  reach.  Robert  v.  HodgeSy 
1  C  E.  Green  299 ;  Dunham  v.  Cox,  2  Stockt.  437 ;  Ciiylei* 
V.  Jloreland,  6  Paige  273. 

The  demurrer  will  be  overruled,  with  costs. 


Prall  and  others  vs.  Tilt  and  others. 

1.  Hddf  in  this  fluit  for  the  recovery  of  five  hundred  and  fifty-eight 
^^arei  of  stock,  pledged  as  collateral  security  for  credit,  that  the  holders 
^^^  bona  fide  purchasers  of  the  stock,  without  notice,  for  valuable  consid- 
eration, to  the  extent  of  the  indebtedness  to  them.    The  stock  to  be  re-as- 

signed  only  upon  payment  of  their  debt  and  interest,  with  costs  of  this 
«oit. 

2.  In  this  case,  the  stock  was  the  property  of  a  deceased  testator,  and  the 
execntriz  had  power,  under  the  will,  to  make  advances  to  two  of  the  testa- 
tor's BODS,  by  whom  the  pledge  was  made,  on  the  representation  that  the 
*^k  had  been  assigned  to  them  under  that  provision,  for  advances,  and 
^ey  accordingly  presented  to  the  pledgees,  the  certificates  of  the  stock 
*^  a  letter  of  attorney  to  assign  the  stock  in  blank,  executed  by  the 
eiecatriz  and  delivered  to  them  by  her  to  be  delivered  to  the  pledgees  in 
poTBDaQce  of  the  agreement  for  credit;  held,  that  the  possession  of  the  cer- 
tificates and  the  letter  of  attorney  were,  under  the  circumstances,  corrobora- 
tions of  the  representations,  the  inquiry  as  to  the  truth  of  which,  the 
pledgees  had  no  means  of  pursuing. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

i 

•  -Br.  T.  D.  Hoxaey,  for  complainants. 

!  ^>'-  CorOandt  Parker,  for  B.  B,  Tilt  and  son. 
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The  Chancellor. 

The  object  of  this  suit  is  to  recover  from  the  defendants^ 
Benjamin  B.  Tilt  and  Albert  Tilt,  five  hundred  and  fifty-eight 
shares  of  the  capital  stock  of  the  Phoenix  Manufacturing 
Company,  a  cK)rporation  under  the  laws  of  this  state,  located 
at  Paterson,  which  were  assigned  to  them  by  an  assignment 
executed  bv  Rachel  M.  Prall,  executrix  of  the  last  will  and 
testament  of  Edwin  T.  Prall,  deceased,  in  February,  1874. 
The  complainants  are  William  Prall,  one  of  the  sons  of  Edwin 
T.  Prall,  deceased,  and  Margaret  A.  Campbell,  one  of  the 
daughters  of  the  latter,  and  Henry  G.  Campbell,  her  husband. 
The  defendants  are  Benjamin  B.  Tilt  and  Albert  Tilt,  Rachel 
M.  Prall,  the  executrix,  and  Mortimer  Prall  and  Edwin  T. 
Prall,  sons  of  the  testator.  All  of  the  testator's  children  are 
beneficiaries  under  his  will.  In  February,  1874,  Mortimer 
Prall  and  his  brother  Edwin,  who  were  then  in  business 
together,  under  the  firm  of  Prall  Brothers,  in  the  manufacture 
of  silk  goods,  needing  capital  or  credit,  offered  to  sell  the  stock 
in  question  to  the  Tilts,  who  were  dealers  in  silk  stock,  under 
the  firm  of  B.  B.  Tilt  and  Son.  They  declined  to  purchase  it, 
but  were  willing  to  give,  what  is  called  in  mercantile  phra.se,. 
a  "  line  of  credit ''  upon  it  as  sec^urity,  and  it  was  accordingly 
agreed  between  the  firms  that  the  shares  should  be  assigned 
to  B.  B.  Tilt  and  Son  as  collateral  security  for  silk  sto(*k  to 
be  sold  by  them  to  Prall  Brothers,  on  credit,  and  that  they 
would,  on  that  security,  give  the  latter  a  line  of  credit  accord- 
ingly, to  an  amount  equal  to  one-half  of  the  par  value  of  the 
stock.  The  stock  then  stood  in  the  name  of  Edwin  T.  Prall, 
the  testator.  A  letter  of  attorney,  executed  in  blank  by  the 
executrix,  authorizing  the  transfer  of  the  stock,  was  delivered^ 
with  the  certificates  of  the  stock,  to  B.  B.  Tilt  and  Son,  in 
pursuance  of  the  agreement,  and  they  having  caused  it  to  be 
filled  up,  transferred  the  stock  to  themselves  on  the  books  of 
the  company.  They  subsequently  sold  to  Prall  Brothers, 
goods  on  the  security  of  the  stock,  and  on  the  Ist  of  May, 
1875,  at,  or  prior  to  which  time,  the  dealings  appear  to  have 
ceased,  the  balance  due  to  them  for  goods  so  sold  was  $9142.69, 
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besides  interest,  which  indebtedness  is  wholly  unpaid.     The 
pskjr  value  of  the  stock  was  $27,900.     It  was  inventoried  by 
th.^  executrix,  as  of  the  value  of  $11,160.     As  before  stated^ 
ttm^  stock,  at  the  time  of  the  agreement  and  consequent  assign- 
ment to  B.  B.  Tilt  and  Son,  stood  in  the  name  of  Edwin  T» 
I^irall,  the  testator.     Of  this  fact,  the  Tilts  had  notice.     They 
w^xe  both  directors  of  the  Phoenix  Manufacturing  Company,. 
ar^<3  the  former  was  president.     The  letter  of  attorney  was,  as 
b^"£bre  stated,  signed  by  Rachel  M.  Prall  as  executrix.     She 
alone  proved  the  will.     Edwin  T.  Prall,  the  testator,  by  his 
'will,  after  making  certain  provisions  for  his  children,  gave 
tHe  balance  of  his  estate,  real  and  personal,  to  his  wife,  Rachel 
M-  Prall,  for  and  during  her  widowhood, and. directed  that  ia 
a    certain  contingency,  which  had  happened  when  the  agree- 
n^ent  for  the  assignment  of  the  stock  as  security  was  made,, 
^is  executors  might  advance  to  each  of  his  sons,  Mortimer  and 
Edwin,  $10,000,  to  be  charged  to  their  respective  shares  of  hia 
®®tate,  and  should  pay  to  each  of  them  a  certain  annuity.   He 
empowered  his  executors  to  sell  any  j)art  or  parts  of  his  estate^ 
^^"^^1  or  personal,  at  public  or  private  sale,  and  to  re-invest  the 
P^'Oceeds  at  discretion.     It  is  alleged  that  when  the  transfer  of 
*he  stock  in  question  to  B.  B.  Tilt  was  made,  Mortimer  and 
*^win  had  not  only  received  all  the  money  to  which,  under 
the  ^ill^  they  were  entitled  in  any  event  l)efore  the  death  of 
^heir  mother,  but  that  each  of  them  was  indebted  to  the  estate 
^^   advances  made  by  the  executrix,  to  an  amount  exceeding 
^^  entire  interest  in  remainder  in  the  estate,  so  that  each  of 
^*^eiu  had,  at  that  time,  received  from  the  estate,  more  than 
^^   share  thereof  in  any  event  or  contingency.     The  transfer 
^^   the  stock  to  B.  B.  Tilt  and  Son,  is  said  to  have  been  made 
^^^x^ly  for  the   accommodation   of  Mortimer  and   Edwin, 
^^y  and   the  executrix  supposing   that  the  latter  had   full 
^^^vrer  and  authority  so  to  dispose  of  the  stock.     It  is  allied 
5^  Have  been,  in  fact,  a  fraud  on  the  other  children,  legatees. 
"*-  «^e  complainants  insist  that  the   Tilts   should   be  decreed 
^^     deliver  up  the  stock,-  as  trust  property  misappropriated 
^^  the  trustee.     The  Tilts  had  notice  that  the  stock  stood  in 
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the  name  of  the  testator,  but  it  does  not  appear  that  they 
were  aware  that  the  transfer  to  them  was  a  misappropriation. 
No  fraud  appears  in  their  conduct  in  the  transaction.    Edwin 
T.  Prall,  according  to  his  own  testimony,  first  approached 
them  with   an  oiler  to  sell   the  stock  to   them,  and    urged 
them  to   buy  it.     The  object  in  selling   it  was  alleged  to 
be  to  raise  capital  for  the  business  of  Prall  Brothers.     They 
declined  to  buy.     He  then  offered  the  stock  to  them  as  col- 
lateral sec^urity  for  credit,  and  the  agreement  to  give  credit 
upon  it  as  collateral  security  was  then  made.     Albert  Tilt, 
between  whom  and  Edwin  T.  Prall  (Benjamin  B.  Tilt  had 
retired  from  active  participation  in  the  business  of  his  firm 
before  that  time,)  the  arrangement  and  agreement  were  made, 
testifies  tliat  he  understood  that  the  stock  was  the  property  of 
Prall  Brothers,  and  had  been  acquired  by  them  on  account  of 
their  interest  in  the  estate  of  their  father,  and  that  Edwin  "  so 
gave ''  him  "  to  understand."     It  is  true,  that  to  the  question, 
^*  Did   you  ever  represent   to    Albert  Tilt  or  Benjamin  B. 
Tilt,  or  intend  to  represent,  that  this  stock  wna  the  propert)' 
of  yourself  and  your  mother,  or  either  of  you  ?  "  Edwin  re- 
plied, "I  never  did;"  but  this  ambiguous  statement  cannot 
outweigh  the  defendants'  answer  (which  is  full  and  responsive 
to  the  bill,)  and  the  evidence  of  Albert  Tilt     Besides,  Albert 
Tilt  was  not  sworn  until  after  the  giving  of  the  above  testi- 
mony by  Edwin,  and,  although  he  testified  that  the  statement 
made  to  him  as  to  the  ownership  of  the  stock  was  made  by 
Edwin,  the  latter  was  not  called  to  contradict  him.     Moreover, 
the  proposition  in  writing,  made  by  Prall  Brothers  to   the 
Tilts,  is  some  evidence  on  this  score.     It  is  as  follows  :   "  We 
hereby  offer  to  transfer  to  you  558  shares  of  the  Phoenix 
Manufacturing  Company,  Paterson,  N.  J.,  as  collateral  security 
for  credit  to  the  amount  of  $14,000  on  all  bills  of  goods  pur-    - 
chased  by  us  from  you  to  the  above  amount ;  also  to  give  our   - 
promissory  notes,  at  four  months'  time  from  the  average  date  -^ 
of  said  bills,  to  secure  the  payment  of  the  same.     If  accepted,  ^. 
please  send  us  receipt  of  stock  and  open  our  credit  to  the^ 
amount  mentioned  above,  by  sending  an  order  for  silk  on  th( 
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Phcpnix   Manufacturing   Company,  Paterson,  N.  J."      The 
certificates  of  the  stock  were,  at  the  date  of  that  paper,  with 
the  letter  of  attorney,  in  the  possession  of  the  Tilts,  having 
been  delivered  to  them  by  Prall  Brothers  in  pursuance  of  the 
verbal  agreement.  The  stock  is  not  referred  to,  in  that  propo- 
sition, as  the  stock  of  the  estate,  but  is  treated  as  the  property 
of  Prall  Brothers,  and  there  is  no  pretence  that  there  was  any 
intention  to  conceal  or  misrepresent.     There  was,  indeed,  no 
reason  or  occasion  for  any  concealment  or  misrepresentation. 
The  executrix  and  Edwin  both  testify  that  they  and  Mortimer 
all  thought  that  the  executrix  had  the  right  to  pledge  the 
stock,  and  the  Tilts  had  not,  as  yet,  sold  any  goods  on  the 
faith  of  the  transfer.     Again,  Edwin  had  been  offering  the 
stock  for  sale  before  the  agreement  was  made.     He  offered  it 
to  Albert  Tilt,  and  he  had  offered  it  to  Mr.  Green  and  to  Mr. 
Ryh — to  the  latter  at  fifty  cents  on  the  dollar  of  its  par  value. 
I'he  defence,  might  rest  on  Edwin's  representation  that  the 
^*ock  was  the  propertj'  of  himself  and  Mortimer,  and  the  fact 
^hat  Prall  Brothers  had  possession  of  the  certificates  and  a 
'^tter  of  attorney  in  blank,  signed  by  the  executrix,  (who  did 
^^t  otherwise  appear  in  the  transaction,)  given  by  her  to  them, 
^*'*th  the  certificates,  to  enable  them  to  use  and  dispose  of  the 
**tocfe  as  their  own  in  the  arrangement  with  the  Tilts.     That 
^^livery  of  the  certificates  and  letter  of  attorney  was,  under 
^^  circumstances,  full  corroboration  of  Edwin's  statement  to 
l^*t>ert  Tilt.     It  was  a  representation,  on  her  part,  to  the 
*^te,  that  Prall  Brothers  were  the  lawful  owners  of  the  stock, 
-j^^  fully  empowered  to  deal  with  and  dispose  of  it  accordingly. 
^t;,  to  go  further,  the  Tilts  had  no  actual  notice  of  the  contents 


t;he  will.  If,  under  the  circumstances,  they  were  charge- 
/^*^  with  constructive  notice,  such  notice  would  have  informed 
^^tn  that  the  executrix  had  power  to  dispose  of  the  stock  to 
^^*ige  investments ;  that  she  had  a  life  interest  in  it ;  that 
^^  had  power  to  advance  to  Mortimer  and  Edwin  each, 
^000,  in  a  contingency  which  had  happened,  and  that,  in 
contingency,  they  were  also  each  entitled  to  an  annuity 
of  the  estate.     The  notice  would  by  no  means  have  con- 
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tradieted  Edwin's  statement  to  Albert  Tilt,  and  the  Tilts  ba< 
no  means  of  pursuing  the  inquin'  as  to  the  truth  of  tha 
statement.  It  is  argued,  in  behalf  of  the  complainants,  thg 
the  fact  that,  at  a  meeting  of  the  creditors  of  Meyenburg,  Pnu 
&  Co.,  of  which  firm  Mortimer  was  then  a  member,  in  the  f» 
of  187;^,  the  executrix  was  advised  by  her  counsel  not 
endorse,  for  the  accommodation  of  tliat  firm,  their  comp: 
sition  paper,  was  noticre  to  the  Tilts  that  Prall  Broths 
were  not  the  owners  of  the  stoc^k  in  question;  but  ob* 
•ously  it  was  not  notice  to  them,  if  they  or  either  of  tlk. 
were  present,  (which  is  not  clearly  proved,)  of  the  untr-^ 
of  the  representation  made  months  afterwards  in  reg-a 
to  an  entirely  different  matter.  It  may  be  further 
marked,  in  connection  with  the  subject  of  notice,  that  it  ^^ 
not  until  about  a  year  after  the  transfer  to  the  Tilts  th 
Mortimer  and  Edwin  formally  released  the  executrix  fro 
the  discretionary  advances  of  $10,000  each,  and  the  annuitf^ 
given  to  them  in  the  will.  It  is  alleged  that,  at  the  time  C 
the  transfer,  each  of  them  was  indebted  to  the  estate  in  a  sum 
exceeding  his  entire  interest  in  it,  but  the  fact  is  not  proved 
Edwin  appears,  according  to  his  own  testimony,  to  have  beer 
indebted,  at  that  time,  for  advances,  to  the  amount  of  onb 
$7900,  and  it  is  said  (though  the  evidence  is  by  no  mean 
clear  on  that  point)  that  Mortimer  was  indebted  to  the  amouu 
of  §13,500,  for  money  applied  by  him,  without  authoritj 
from  the  funds  of  the  estate  to  the  ase  of  his  firm  of  Meven 
berg,  Prall  &  Co.  It  is  true  that  it  is  said  that  in  187.^ 
w^hen  Prall  Brothers  failed,  the  indebtedness  of  Mortimer  t 
the  estate,  for  advances,  was  $18,604.70,  and  that  of  Edwh 
on  the  same  account,  was  $20,576.88 ;  but  that  was  mor 
than  a  year  after  the  transfer.  Nor  is  it  possible  to  say  fror 
the  evidence  how  these  so-called  advances  should  be  regardec 
It  does  not  appear  whether  they  were  loans  or  not  If  the 
were,  thev  may  have  been  secured.  But  however  that  ma 
be,  the  Tilts  had  no  notice  on  the  subject.  It  is  evident  thji 
the  executrix  continued  to  make  advances  to  Mortimer  aD< 
Edwin  after  the  transfer  to  the  Tilts.     Prall  Brothers  fail© 
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in  the  spring  of  1875.     The  bill  in  this  cause  was  not  filed 
^intil  September  following.    Mrs.  Campbell  and  William  Prall 
'Were  of  full  age  at  the  time  when  the  transfer  to  B.  B.  Tilt  and 
Son  was  made.     That   firm,  beyond  all  question,  took  the 
assignment  in  good  faith.     Edwin  testifies  that  it  was  given 
to  them  in  good  faith.     He  says  that  the  pledge,  so  far  as  he 
and  Mortimer  were  concerned,  was  made  in  good  faith,  with- 
oat  suspicion  that  their  mother  had  not  the  legal  right  to 
miike  it.     She  testifies  to  the  same  thing,  and  the  Tilts  both 
aaswer  and  testify  to  their  own  bona  fides  in  the  transaction, 
aad  their  want  of  notice,  and  the  absence  of  any  suspicion  on 
their  part  of  any  legal  or  equitable  objection  to  it.     On  the 
faith  of  it  they  sold  their  goods  on  credit  to  Prall  Brothers, 
and  that  firm  are  now  indebted  to  them  in  the  sum  of  about 
110,000,  for  which  they  have  no  security  except  the  stock, 
B.  B.  Tilt  and  Son  have  an  unquestionable  right  to  the  life 
€state  of  the  executrix  in  the  stock.     They  have  an  unques- 
tionable claim,  also,  to  any  interest,  present  or  prospective^ 
which  Mortimer  and  Edwin  may  have  in  it.     But,  in  my 
judgment,  their  right  goes  further.     They  stand  before  the 
court  as  bona  fide  purchasers  without  notice,  for  valuable  con- 
sideration to  the  extent  of  their  debt,  and  as  such,  they  are 
entitled  to  the  protection  of  equity.     They  will  not  be  decreed 
^0  re-assign  the  stock,  except  on  payment  of  the  debt  and 
interest  for  which  it  is  security,  with  their  costs  of  this  suit. 


Hoyt  vs.  Hoyt. 

^'  Hddy  in  a  suit  to  set  a^ide  or  to  reform  a  deed,  on  the  ground  of 
'f»ud,  that  the  fraud  was  not  proved. 

^  Statements  of  a  third  party,  reMpecting  his  rights  in  property  in  con- 
^^versj  between  complainant  and  defendant,  and  denying  defendant's 
^htSjOot  made  in  his  presence,  are  not  competent  evidence  against  him. 

3.  The  parties  are  confined  to  the  issues  made  by  their  pleadings  in  a 
^irt  of  equity,  as  much  as  in  a  court  of  law. 
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4.  Where  the  bill  Rets  up  a  case  of  actual  frand,  and  makes  that  the 
ground  of  the  prayer  for  relief,  the  corapiainant  is  not,  in  general,  enti- 
tled to  a  decree  bj  establishing  some  ene  €»r  more  of  the  facts  qnite  inde* 
pendent  of  fraud,  which  might,  of  themselves,  create  a  case  under  a 
distinct  head  of  equity  from  that  which  would  be  applicable  to  the  case  of 
fraud  originally  stated. 


Bill  for  relief.     On  final  bearing  on  pleadings  and  prooft 

Mr,  John  Linn,  for  complainant, 

Mr.  W.  Brinkei'hoffy  for  defendant,    \\ix^  -1 

The  Chancellor. 

The  complainant^  by  ber  bill,  seeks  to  set  aside^  or,  failing 
tbat,  to  reform,  on  tbe  groond  of  fraud,  a  deed  of  convey- 
ance in  fee,  for  an  undivided  balf  of  certain  land  in  Jersey 
City,  executed  and  delivered  by  ber  to  tbe  defendant,  wbo  is^    - 
ber  son,  in  tbe  spring  of  18W.     Sbe  allies  tbat  sbe  was     - 
tben  tbe  owner  of  tbe  premises  in  fee,  and  tbat,  at  tbe  solici-    — 
tation  of  tbe  defendant,  sbe  consented  to  convey  to  bim,  in  ^ 
consideration  of  natural  affection,  an  estate  in  remainder  in  .m: 
tbe  property,  in  fee,  to  begin  at  ber  deatb ;  tbat  be  caitsed  a  mz 
deed  to  be  prei)ai"ed,  to  l)e  executed  by  ber,  and  tbat  sbe— iJ 
executed  and  delivered  it  in  tbe  belief  tbat  it  conveyed  sucIl^  i 
estate  in  remainder^  and  no  more.     Sbe  furtber  allies  tbat:*' 

sbe  is  surprised  to  learn  tbat  tbe  deed  was  an  absolute  con 

veyance  of  tbe  wbolc  estate.     Tbe  dee<l  is  dated  February  Ist^  - 
1867,  and  was  acknowledged  on  tbe  7tb  of  Marcb  following^  "Z 

but  was  not  recorded   until  January  27tb,  1868.     Tbe  de 

fendant,  by  bis  answer,  denies  all  fraud  in  tbe  transaction^  J 

and  alleges  tbat  tbe  conveyance  is  according  to  tbe  complain 

ant's  intention.  He  states  tbat  in  1860  be  and  bis  fatber^  * 
now  deceased,  were  tbe  owners  of  tbe  land  in  equal  sbares,^  - 
Jis  tenants  in  common,  by  virtue  of  a  conveyance  of  it  tc*"^ 
tbem  by  Barzilla  W.  Ryder,  in  1859,  for  tbe  consideration  oi 
$9000,  of  wbicb  $3000  were  paid  by  tbem,  in  equal  shares^s-^ 
and  tbe  balance,  after  deducting  $2000,  the  amount  of 
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mortgage  on  the  premises,  subject  to  which  the  conveyance 
was  made,  and  the  payment  of  which  was  assumed  by  them, 
was  secured  by  their  bond  and  mortgage  on  the  property. 
He  further  says  that  in  1860,  his  father,  being  about  to  leave 
his  home  in  Jersey  City,  to  go  to  New  Orleans  on  business, 
and  desiring  to  make  provision   for  the  complainant  in  case 
of  his  death,  by  conveying  to  her  his  half  of  the  property, 
caused  a  deed  of  conveyance  of  his  interest  in  the  land  to 
the  defendant,  to  be  prepared  and  executed,  and  delivered  it 
to  the  latter,  who  directed  an  attorney -at-law  of  Jersey  City 
to  draw  a  deed  of  cx)nveyance  of  that  interest  to  the  com- 
plainant, in  fee,  to  be  executed  by  him  accordingly  ;  and  that 
a  deed  was  thereupon  prepared,  and  was  executed  by  him  in 
the  belief  that  his  instructions  had  been  obeyed,  and  that  it 
conveyed  to  his  mother  only  his  father^s  half  of  the  prop- 
erty.   He  further  alleges  that  he  subsequently,  but  not  until 
many  years  afterwards,  discovered  that  that  deed  purported 
to  convey  the  entire  premises,  and  that  he  thereupon  mformed 
[      the  complainant  of  the  mistake,  and  requested  her  to  re-con- 
vey to  him  his  half  of  the  property,  to  which  she  consented, 
J^nd  tliat  he  accordingly  caused  a  deed  of  conveyance  (the 
<^leed  in  question  in  this  suit)  to  be  drawn  by  a  neighboring 
^Tivener,  which  was  executed  by  the  complainant  with  a  full 
tinderstanding  of  its  contents  and  their  effect.     The   com- 
plainant admits  that  she  intended  to  convey  to  the  defendant 
an  estate  in  the  undivided  half  of  the  land,  but  allies  that 
l»y  fraud,  she  was  induced  to  convey  a  greater  estate  than  she 
intended.     The  burden  of  proof  is  upon  her.     Apart  from 
her  own  testimony,  there  is  none.     The  testimony  as  to  the 
statements  alleged  to.  have  been  made  by  her  husband,  the 
^defendant's  father,  asserting  his  claim  to  the  whole  property, 
^  giving  his  reasons  for  obtaining  the  conveyance  from  tlie 
<lrfendant  to  the  complainant,  are  not  competent  evidence, 
^one  of  them  were  made  in  the  defendant's  presence.    There 
^n  be  no  doubt  that  the  deed  in  question  was  drawn  with 
^he  complainant's  knowledge,  and  that  there  was  no  conceal- 
^lent  of  its  contents  from  her.     She  admits  that  it  was  read 
Vol.  XII.  2  c 
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over  to  her  before  she  signed  it,  and  there  is  no  reason  to 
l)elieve  that  it  was  not  read  fully  and  correctly.  She  also 
admits  that  she  understood  that  it  conveyed  the  half  of  the 
property  to  the  defendant.  It  appears,  from  her  own  state- 
ment, it  may  be  remarketl,  that  she  was  willing  to  convey 
one-half  of  the  proi)erty  to  him,  although  she  had  two  other 
children ;  and  it  also  appears,  by  her  testimony,  that  she 
relied  on  his  assurance  that  she  should,  notwithstanding  the 
conveyance,  have  the  use  of  the  proi)erty  for  her  life.  The 
defendant  testifies  that  she  not  onlv  understood  the  effect  of 
the  deed,  but  that  after  she  executed  it,  she  said  to  him  that 
she  was  "  only  giving  him  his  own."  He  denies  that  he  gave 
her  any  assurance  whatever  as  to  the  use  of  the  property  or 
receipt  of  the  rents  by  her,  before  or  at  the  time  when  the 
conveyance  to  him  was  made.  He  says  he  told  her,  in  1864, 
at  the  time  of  his  father's  death,  that  she  should,  on  condi- 
tion that  she  would  pay  the  taxes,  water  rents,  Ac,  and  keep 
the  property  in  repair,  have  the  income  of  his  part  of  the 
property  until  he  should  desire  to  have  it  himself;  and  he 
says  that  he  intended  this  as  a  contribution  to  her  support,  to 
continue  so  long  n^  he  might  see  fit.  He  says  that  when  she 
api>eared  to  him  no  longer  to  need  it,  he  proceeded  to  collect 
the  income  himself.  The  bill  is  not  filed  to  enforce  an  agree- 
ment to  |>ermit  her  to  tiike,  for  her  lifetime,  the  rents  and 
profits  of  the  property  conveyed  to  him.  It  recognizes  no 
such  agreement.  It  alleges,  and  the  relief  sought  Is  liased  on 
the  allegation,  that  the  deed  in  question  was,  by  fraud,  made  to 
convey  the  entire  estate  in  the  property,  instead  of  an  estate 
in  remainder  after  her  death.  The  parties  are  eonfineil  to 
the  issues  made  by  their  ])leadings  in  this  court,  as  much  a* 
in  a  court  of  law.  Brantlngham  v.  Brantinghamy  1  Beas, 
160.  And  it  is  an  established  doctrine  of  this  court  that 
where  the  bill  sets  u[)  a  case  of  actual  fraud,  and  makes  that 
the  ground  of  the  prayer  for  relief,  the  complainant  is  not,  in 
general,  entitleil  to  a  decree  by  establishing  some  one  or  more 
of  the  facts,  quite  independent  of  fraud,  which  might,  of" 
themselves,  create  a  case  under  a  distinct  head  of  equity  from 
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that  which  would  be  applicable  to  the  case  of  fraud  origi- 
nally stated.     1  Dan.  Ch.  Pr,  328 ;  Montesquieu  v.  Sandys, 
18  Ves.  302.     The  defendant  testifies  that  he  informed  the 
complainant  of  the  mistake  which  had  been  made  in  his  con- 
veyance to  her,  and  thereupon,  in  view  of  it,  requested  her, 
as  an  act  of  justice,  to  re-convey  to  him  his  half  of  the 
property.     He  says :    "  I  first  discovered  that  there  had  been 
a  mistake  in  the  deed  from  myself  to  my  mother,  in  convey- 
ing the  whole  of  the  property  instead  of  one-half,  by  reason 
of  Sydney  B.  Bevans  (his   brother-in-law,  husband  of  his 
sister,)  or  his  agent,  searching  the  records  and  telling  Mr.  . 
George  McLaughlin  that  the  whole  of  the  property  stood 
in  my  mother's  name,  and  he  first  told  me  of  it ;   when  I 
first  heard  it,  I  went  up  to  the  county  clerk's  office  to  investi- 
gate for  myself;  I  found  it  was  so,  by  examining  the  records ; 
I  was  not  satisfied  with  my  own  examination,  antl  got  Jacx)b 
R.  Wortendyke  (since  dead)  to  search  the  records;    he  re- 
ported to  me  that  the  whole  property  stood  in  my  mother's 
Oame ;  I  immediately  went  to  my  mother  and  asked  her  for  a 
deed  to  correct  it,  which  she  gave  me,  after  two  or  three  appli- 
oations ;  when  I  spoke  to  her  the  first  time  about  it,  she  was  as 
^^luch  surprised  as  I  was ;  I  told  her  that  Bevans  had  dis- 
covered that  it  was  so,  and  that  I  wanted  it  corrected  and 
ti^ighted  by  giving  me  a  deed  for  the  half  that  Ixjlonged  to  me, 
Xvhich  she  did  on  the  second  application ;  she  said  if  I  would 
liave  one  fixed  up  she  would  sign  it ;  I  explained  to  her  how 
t:he  mistake  had  occurred,  that   the  lawyer,  in  drawing  the 
^eed,  had  drawn  it  up  for  the  whole  instead  of  the  one  undi- 
"vided  half ;  she  said  '  get  a  deed  up  and  I  will  sign  it ;'  on 
my  first  application  to  her  for  a  deed  for  the  undivided  one-half 
part,  she  objected,  because  she  thought  I  wanted  a  deed  for 
the  whole  of  it;   before  she  signed  the  deed,  she  consulted 
Joel  I.  Hoyt  about  it ;  she  made  no  real  excuse  when  I  first 
asked  her;  I  think  it  was  on  the  second  application  she  found 
that  I  did  not  want  a  deed  for  the  whole  of  it ;  she  made  no 
particular  objection  at  the  first  interview  ;  it  was  a  surprise  to 
the  whole  of  us ;  at  this  first  interview,  we  were  at  my  mother's 
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hoase,  in  Wayne  street ;  no  one  else  a^tis  present ;  no  one  was 
present  at  the  sei-ond  interview,  besides  iis  ;  at  this  interview, 
8he  asked  me  to  have  the  deed  drawn ;  I  saw  her  again  in  a 
week  or  ten  days;  I  saw  her  almost  every  night;  it  was  in 
a  week  or  ten  days  that  I  saw  her  in  regard  to  this  matter, 
again  ;  that  was  a<  soon  as  I  could  get  the  deed  prepared  ;  I 
think  the  deed  was  then  re:idv."  He  further  savs  tliat  no 
representations  were  made  to  her  by  himself  or  the  scrivener, 
when  the  deeil  was  signed  by  her ;  that  l>efore  signing  the  di^ed, 
it  wa-*  read  over  to  her  by  the  scrivener ;  that  before  he  and 
she  went  there,  he  told  her  how  the  deed  was  to  \ye  drawn ; 
that  it  gave  him  one-half  of  the  whole  premises ;  and  he  says 
he  made  no  different  representation  to  her  on  the  subject ;  that 
although  he  withheld  the  deed  from  record,  it  was  at  her 
request,  she  giving  as  her  reason,  that  if  reconled  it  would 
make  trouble  with  Bevans,  her  son-in-law.  He  adds  that 
after  withholding  the  deed  from  record  for  a  time,  acconling 
to  luT  riHjuest,  he,  for  his  o>vn  protei»tion,  caused  it  to  be  re- 
conled. He  further  savs  that  nothing  at  all  was  said  bv  him 
or  Iht  al)out  the  deed  taking  effect  on  her  death ;  and  he 
swear.-^  that  it  was  given  on  no  conditions,  and  that  the  only 
indu<-<*ment  forgiving  it  wa**,  a  dis]>osition  to  do  justice  to  him 
by  re-ronveying  to  him  the  property  which  he,  by  mistake* 
had  <y»iiveyed  to  her.  It  api>ears,  from  the  testimony  of  Joel 
I.  Hoyt,  wlio  wa<  the  half-brother  and  i)artner  in  business  of 
the  complainant's  Imsband,  that  before  the  deed  "was  executed, 
she  told  him  that  on  searching  the  reconls  it  had  been  discov- 
ercnl  that  the  whole  of  the  proi>erty  had  been  conveyed  to  her, 
and  on  his  expressing  his  doubts,  she  assureil  him  that  such 
was  the  fact,  and  told  him  that  the  defendant  requested  her 
to  re-(^»nvey  half  of  the  property  to  him  ;  and  she  then  asked 
the  witness  whether  it  would  \ye  right*  to  do  so,  to  which  he 
replies  1,  that  she  very  well  knew  that  one-half  of  the  prop- 
erty JH^longed  to  the  defendant,  and  if  a  conveyance  of  that 
half  had  l^een  made  by  him  to  her,  by  mistake,  it  would  be 
right  to  re-convey  it.  He  testifies  that  she  afterwards  told 
him  that  she  had  re-conveyed  the  half  to  the  defendant.    The 
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position  of  the  defendant  is  strengthened  by  the  clear  evidence 
that  he  was  the  owner,  in  his  own  right,  of  one-half  of  the 
property,  and  by  the  evidence  that  the  release  from  his  father 
to  himself,  and  the  conveyance  from  him  to  the  complainant, 
were  intended  merely  to  change  the  title  of  the  half  owned  by 
his  father.   Both  deeds  express  a  nominal  consideration  merely. 
The  wife  of  the  defendant  did  not  join  in  the  conveyance  from 
h  im,  and  the  deed  to  the  complainant  was  never  delivered  over 
t:<D  her  or  her  husband,  but  was  left  by  the  defendant  at  the 
<>ounty  clerk's  office  to  be  recorded,  and  by  him  taken  away 
fVom  there  and  retained  in  his  possession.     Besides,  the  defend- 
M.nt,  after  the  conveyance  to  the  complainant,  continued  to  deal 
"^rith  the  property  as  if  he  were  still  the  owner  of  half  of  it. 
Xle  collected  the  rents  and  paid  interest  and  principsd  upon 
t:he  encumbrances.     He  caused  the  buildings  to  be  insured 
against  fire,  in  the  name  of  both  himself  and  the  complainant, 
5is  their  property,  and  all  the  leases  were  signed  by  both  of 
them  as  the  owners.     That  at  the  time  of  the  conveyance  to 
the  complainant,  he  was  the  owner,  in  his  own  right,  of  half 
<>f  the  property,  is  clear.     He  jmid  one-half  of  the  first  pay- 
ment, $200,  on  account  of  the  purchase  money,  and  also  of  the 
isecond  payment,  $2800,  on  the  same  account.     The  deed  was 
to  him  and  his  father,  and  both  assumed  the  payment  of  the 
mortgage  of  $2000  and  interest,  subject  to  which  the  property 
was  conveyed  to  them,  and  both  executed  the  lK)nd  and  mort-' 
gage  for  $4000  and   interest,  to  secure  the  payment  of  the 
balance  of  the  purchase  money.     I  do  not  consider  it  necessary 
to  determine  whether  the  defendant  is  or  is  not  mistaken  as  to 
the  person  by  whom  the  deeds,  by  which  the  conveyance  to 
the  complainant  was  made,  were  drawn.     They  were  evidently 
drawn  by  the  same  person,  and  as  evidently  constituted  part 
of  the  same  transaction*.     It  would  not  be  surprising  if  the 
defendant  should  be  mistaken  as  to  the  minor  details  of  the 
transaction  after  the  la|>se  of  fifteen  years.     In  all  important 
particulars  he  is  corroborated.     I  leave  out  of  consideration, 
as  foreign  to  the  Issue,  a  large  amount  of  testimony  which  the 
acrimony,  whi(*h  usually  attends  and  (characterizes  a  family 
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controversy,  has  introduced  into  the  ca^.  The  fnmd  alleged 
in  the  bill  of  complaint  h  not  proved.  The  bill,  therefore^ 
will  be  dismissed,  with  costi^. 


Lar(>£  r^.  DiTMARS  and  others. 

SherifTs  sale  t«et  aside  od  the  ground  of  furprite,  rach  as  to  entitle  the 
petitioner  (mortgagor)  to  the  aid  of  equity,  upon  terms.  He  was  permit- 
ted to  redeem  complainants  mortgages  by  p^jing  the  amount  doe  thereon, 
with  execution  fees,  and  complainant's  carta  of  this  application,  within 
thirty  days  from  the  time  of  entering  the  order  apon  this  dediioo. 


Application  to  set  aside  sheriff's  sale  under  fieri  founas  for 
sale  of  mortgaged  premises.     On  petition  and  depositions. 

J/r.  John  Schomp,  for  petitioners. 

J/r.  John  X.  Voorhe^Sf  for  complainants 

The  Chancelix)r. 

This  is  an  application  to  set  aside  a  sale  by  the  sheriff  of 
Hunterdon  county,  of  mortgaged  premises  under  eLferifadas 
in  a  foreclosure  suit.  The  premises  were  subject  to  three 
mortgages.  The  first  was  upon  other  premises  also,  (the  latter 
property  l>eing  of  value  sufficient  to  pay  it,)  and  since  the 
filing  of  the  bill,  it  has  I)een  assig:ned  to  and  is  now  held  by 
the  cx)inplaiiiant.  The  second  is  the  complainant's  mortgage, 
on  which  the  bill  was  filed.  The  third  is  held  by  the  admin- 
istrators of  Andrew  Suydam,  deceased,  who  were  not  parties 
to  the  suit.  The  property  was  sold  on  the  day  fixed  for  the 
sale  in  the  advertisement,  notwithstanding  earnest  requests  on 
the  ]>art  of  the  owner,  Mr.  Ditmars,  and  the  administrators  of 
Suydam  for  an  adjournment,  if  it  were  for  only  three  or  four 

^ys.     At  the  sale,  it  was  struck  off  to  the  complainant's  son, 
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^<>T  $4950.     There  were  no  bids  upon  it  except  those  made  by 
^l^e  complainant's   solicitors  and  the  administrators.      Both 
itmars  and  the  administrators  had  had  assurances  from  their 
UDsely  on  which  they  relied,  that  an  adjournment  would  be 
^Wranted  by  the  sheriff.     The  complainant's  son,  one  of  his 
licitors,  had  told  Mr.  John  Schomp,  the  brother  of  Peter 
homp,  one  of  the  administrators,  two  or  three  weeks  before 
)e  sale,  that  no  adjournment  would  be  granted  if  the  com- 
lainant  could  prevent  it,  and  Mr.  John  Schomp  communi- 
"■•^ated  this  to  his  brother  Peter,  almost  a  week  before  the  sale, 
he  property  is  said  to  be  worth  at  least  $6000.     It  is  the 
omestead  of  Ditmars,  and  has  been  adorned  by  him  with 
^uch  care  and  expense.     As  an  investment,  it  is  said  by  one 
f  the  complainant's  solicitors  to  be  worth  $5000.     If  the 
pplication  were  based,  however,  on  inadequacy  of  price  alone, 
^*io  relief  would  be  granted ;  but  it  rests,  also,  on  the  refusal 
—^f  the  sheriff  to  adjourn  the  sale,  and  the  consequent  surprise 
-of  Ditmars.     The  complainant's  reason  for  refusing  to  con- 
^nt  to  an  adjournment  was  that  Ditmars  would,  if  an  adjourn- 
ment were  granted,  be  thus  enabled  to  gather  the  crop  of 
grapes,   worth,   it   is  said,   from   $300   to  $400,   from   the 
"vineyard  on   the  premises,  and  apply  the  proceeds  of  the 
'Sale  thereof  to  his  own   use.     The  complainant's  solicitors 
offered  to  consent  to  an  adjournment,  if  he  would  give  security 
'that  he  would  apply  the  value  of  the  crop  of  grapes  towards 
I>ayment  of  the  decree.     I  am  unable  to  find,  from  the  testi- 
^>iony,  that  the  sheriff's  refusal  to  adjourn  was  an  unreason- 
able exercise  of  his  discretion,  and  yet  there  is  such  a  case  of 
'surprise  on  the  part  of  Ditmars,  as  to  entitle  him  to  the  aid 
^rf  this  court.      He  will  be  permitted  to  redeem  the  com- 
X>laiDant's  mortgages  by  paying  the  amount  due  thereon,  with 
"^he  execution  fees.     There  is  no  decree  for  the  administrators, 
ditmars  can  be  protected  by  means  of  subrogation,  in  his 
">bquity,  in  respect  to  the  first  mortgage.     If,  within  thirtj- 
^lays  from  the  time  of  entering  the  order  upon  this  decision, 
"Jie  shall   redeem   complainant's   mortgages,   by   paying  the 
;aunount  due  on  the  decree  therefor,  with  the  execution  fees. 
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including  the  sheriff'^  fees  of  sale,  and  the  complainant's  cost> 
of  this  application,  the  sale  will  be  set  aside ;  other^'ise  it 
will  stand. 


Force  vs.  The  City  of  Elizabeth. 

1.  Exjuity,  in  relieving  against   the  loss  of  a  bond  payable  to  bearer, 
makes  no  discrimination  againnt  lues  by  theft. 

2.  A  court  of  equity  is  not  ousted  of  any  part  of  its  original  jurisdiction 
by  the  fact  that  a  court  of  law  exercises  the  same  or  a  similar  juriitdiction. 


Bill  for  relief  and  general  demurrer. 
Jfr.  iJ.  E.  Chetwoody  for  demurrer. 
Mr.  B.  GummerCy  for  complainant. 

The  Chancellor. 

The  complainant,  on  the  2l8t  of  January^  1872^  was  thc*^ 
owner  of  two  bonds  payable  to  the  bearer  thereof^  executed 
and  issued  by  the  defendant — one  for  $500  and  the  other  foi^ 
$1000,  each  payable  with  interest.     The  interest  was  payablo- 
on  the  presentation  of  coupons  or  warrants,  also  payable  t<v 
the  bearer  thereof,  attached  to  the  bonds.     The  bonds,  with 
the  coupons  attached,  were,  on  the  day  above  mentioned^ 
stolen  from  the  vault  of  the  Trenton   Banking  Company, 
where  the  complainant  had  deposited  them  for  safe  keeping. 
She  gave  notice  by  advertisement  of  her  loss,  but  failed  to- 
recover  either  the  bonds  or  the  coupons.     In  April,  1875,  she- 
tendered  to  the  defendant  proper  indemnity,  and  demanded 
payment  of  the  principal  and  interest  of  the  bond  for  $500^ 
the  principal  of  which  was  then  due,  and  of  the  interest  due 
on  the  other  bond.     The  principal  of  that  bond  was  not  due^ 
Payment  was  refused.     She  subsequently  instituted  this  suit^ 
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to  compel  the  defendant  to  pay  to  her  the  amount  due,  and  to 
become  due  during  the  pendency  of  this  suit,  on  the  bonds, 
oflfering  to  indemnify  the  defendant  against  loss  or  damage  by 
reaeon  of  the  payment,  in  such  manner  and  with  such  sureties 
as  this  court  might  direct.     In  support  of  the  demurrer,  the 
defendant's  counsel  insists  that  the  complainant  is  not  entitled 
ta    relief  in  equity,  because  the  loss  alleged  in  the  bill  was 
tlrrough  theft,  and  the  bonds  and  coupons  were  not  due  at  the 
time  when  they  were  stolen,  and  were  of  the  character  of 
negotiable  paper ;  and  further,  because  she  has  an  adequate 
remedy  at  law.     Neither  of  these  grounds  is  tenable.     Equity^ 
in  reh'eving  against  the  loss  of  such  instruments  as  these  bonds^ 
nciakes  no  discrimination  against  loss  by  theft.     If  the  com- 
plainant has  a  remedy  at  law,  it  is  by  virtue  of  the  statutory 
pJX)vi8ion  that  "  in  an  action  upon  any  n^otiable  instrument 
^hich  is  lost,  or  upon  any  plea  or  notice  of  set-oflP  founded  on 
^uch  instrument,  the  fact  that  such  instrument  was  lost  while 
'^^^tiable  by  delivery  or  otherwise,  shall  not  prevent  a  re- 
^very  thereon  in  a  court  of  law ;    but  a  court  of  law  shall 
^ive  judgment  in  the  same  manner  as  if  such  note  was  not 
lost,  and  may  take  the  same  order  thereon  as  a  court  of  equity 
^ould  to  indemnify  the  party  charged  against  the  payment 
thereof."     Revision  688,  §  7.     Apart  from  the  question  sug- 
gested, whether  the  use  of  the  word  note,  in  the  latter  clause 
of  the  section  above  quoted,  does  not  limit  the  power  given  by 
the  section  to  suits  upon  or  set-oi&  of  lost  promissory  notes, 
>t  IS  enough  to  say  that  this  court  is  not  ousted  of  any  part  of 
Its  original  jurisdiction  by  the  fact  that  a  court  of  law  exer- 
<^'8e8  the  same  or  a  similar  jurisdiction. 

The  demurrer  will  be  overruled,  >dth  costs. 
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PhILIJI»S  V8.  SC'HCK)LEY. 

The  complainant  nought  a  decree  mgainM  the  holder  of  a  hond  a 
mortgage  by  alignment  from  the  legal  owner  thereof,  awarding  them, 
him,  on  the  ground  of  his  equitable  ownerehip  of  them.  Demurrer 
bill  allowed,  it  not  appearing  thereby  how  complainant  became  entic 
to  the  bond  and  mortgage,  and  there  being  no  allegation  that  he  was  e 
tied  to  them  at  all,  and  it  not  appearing  that  he  had  not  received  the 
benefit  of  the  couHideration  of  the  alignment,  and  the  allegations  of  fr 
being  general,  and  on  information  and  belief  merely. 


3ill  for  I'elief  and  general  demurrer. 
J//*,  (j.  A.  Anderson,  for  demurrant. 
J//\  /.  W.  Ixinning,  for  complainant. 

The  Chaxcellor. 

The  complainant  seeks  a  decree  a^'arding  to  him,  from  i 
tlefcndant,  a  bond  and  mortgage  of  which  he  claims  to  be  1 
equitable  owner.  The  defendant  is  the  holder  of  them 
^issignment  from  the  legal  owner  thereof.  The  bill  allq 
that  they  were  the  property  of  the  estate  of  Aaron  Philli 
deceased,  and  were  held  accordingly  by  his  administrate 
Alfred  W.  Smith  and  Catherine  E.  Phillips,  widow  of  i 
intestate,  (she  was  the  complainant's  mother,  and  is  now  dea 
"  as  of  the  money  and  property  of  the  estate  of  said  deoeas 
or  of  the  surplusage  thereof  in  their  hands  for  distributioE 
that  while  they  so  held  them,  the  complainant's  mother  i 
l)eing  then  a  minor)  took  out  letters  of  guardianship  of 
])erson  and  estate ;  that  soon  afterwards.  Smith  assigned 
interest  in  the  bond  and  mortgage  to  her,  as  guardian  of  i 
inant,  and  that  they  were  received  by  her  as  sw 
to  hold  them  as  the  property  of  the  complaina 
and  benefit,  and  that  they  were  so  held  by  I 
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until  they  were  assigned  by  her,  as  such  guardian,  to  one 
Hartman,   by   whom    they  were    assigned   to   William   R. 
Schooley,  who  assigned  them  to  the   defendant.     The  bill 
further  states  that  the   complainant  "is  informed  and  be- 
lieves "  that  the  assignment  from  his  mother  to  Hartman 
^vas  procured  by  the  latter  "  by  means  of  false  and  fraudu- 
lent representations  by  him,  made  to  her,  by  means  whereof 
he  procured  the  assignment  from  her  in  the  way  of  payment 
or  exchange  for  the  so-called  territorial  right  or  privilege 
and  liberty  of  making,  constructing,  using  and  vending  a 
iJertain  allied  patented   improvement   in  dumping-wagons 
und  extension  trough  therefor,  in  the  State  of  Rhode  Island, 
which  so-called  right  and  privil^e  were  assigned,  or  pre- 
tended to  be,  to  her  by  the  said  Hartman,  and  were  taken 
and  received  by  her  in  her  personal  capacity  solely." 

The  legal  title  to  the  bond  and  mortgage  is  in  the  defend- 
ant   The  complainant's  statement  of  his  equitable  title  to  it 
is  defective.     The  bill  states  that  his  mother's  co-administra- 
tor assigned  the  interest  of  the  latter  in  these  securities  to 
her,  as  guardian  of  the  complainant,  and  that  she  received 
^*^d  held  them  as  the  complainant's  property.     It  does  not 
•appear  that  the  complainant  was  entitled  to  them  for  or  on 
"p-^^nnt  of  his  distributive  share  of  his  father's  estate,  nor, 
indeed,  that  there  was  any  surplus  to  be  distributed.     His 
'pother,  at  the  time  of  the  assignment  by  her,  held  the  l^al 
*^e  to  them,  as  far  as  appears,  in  trust  for  the  estate.     How 
^^  heeame  entitled  to  them,  does  not  appear,  and,  indeed,  the 
^*ll  does  not  all^  that  he  was  entitled  to  them  at  all.     It 
*^^il«ly  states,  as  before  mentioned,  that  she  received  them  ^ 
^^  guardian,  to  hold  them  as  his  property,  for  his  use  and 
^^^efit,  and  that  they  were  so  held  by  her  until  she  assigned 
*^^m.     The  statements  of  the  bill  in  relation  to  the  consid- 
^^^tion  of  the  assignment,  are  upon  information  and  belief 
^^^rely.    What  the  fraud  alleged  was,  does  not  appear,  nor 
^^^€8  it  appear  that  the  complainant,  notwithstanding  the  fact 
*MU;  the  assignment  from  Hartman  to  his  mother  was,  as  is 
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alleged,  to  her  individually,  and  not  as  guardian,  did  not 
receive  the  benefit  of  it.    Nor  does  it  appear  what  has  become  -  ^ 
of  the  right.     He  does  not  offer  to  re-assign  it 

The  demurrer  will  be  allowed,  with  costs. 


Avery  and  others  vs.  The  Blees  Manufacturing  Co: 

PANY  and  others. 

The  bill  in  this  cau^e  wsa  filed  for  relief  againiit  alleged  fnuidolent  im^  mii 
of  a  board  of  directors,  alleged  to  be  unlawful,  and  to  have  existed  mer  ^Ir 
by  UBurpation.    The  property  of  the  company  requiring  to  be  preser^^ed 
pending  the  litigation,  and  the  conduct  of  the  president  and  his  associfl^tes 
in  the  direction,  having  been  such  that  they  could  not  be  pennitteJL    to 
retain  control  of  the  affairs  of  the  company,  a  receiver  was  appointed. 


Bill  for  relief.     Motion  for  the  appointment  of  a  receiv^er.. 
J/r.  J,  P,  StocktoUy  for  motion. 
Mr,  James  Wilson,  contra. 

The  Chancelix)r. 

On  the  ease  made  by  the  bill  and  answer,  there  is  no  ro^o^ 
for  doubt  or  hesitation  as  to  the  course  proper  to  be  pursue 
Two  of  the  coniphiinants  are  creditors  and  stockholders,  a* 
the  others  are  creditors,  only,  of  the  company.     The  compa  » 
was  incorporated  under  the  "act  concerning  corporation^ 
Its  capital  stock  was,  nominally,  1^500,000,  in  shares  of  $1^ 
each.     Shares  to  the  amount  of  8255,000  were  issued  to  thi 
persons,  the  complainants  Avery  and  Studwell  and  the  i 
fendant  Stears— eight  hundred  and  fifty  shares  to  each.    F 
shares  were  issued  to  each  of  two  other  persons.     From 
statements  of  the  answer,  it  apj)ear8  that  Steahs  contribi 
$10,000  in  money,  for  the  purchase  of  the  patent  ri 
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under  which  the  company  proposed  to  carry  on  its  business 
erf  manufacturing,  and  that  machinery,  tools,  &c.,  to  the 
value,  according  to  the  answer,  of  not  more  than  $35,000, 
were  purchased  and  paid  for  with  stock  of  the  company,  to 
that  amount,  at  its  par  value,  and  the  factory  was  built,  and 
the  land  whereon  it  was  erected,  purchased  with  $25,000, 
contributed  to  the  company's  funds  for  the  purpose,  by  the 
citizens  and  municipalitj'  of  Bordentown,  for  which  stock 
was  issued  to  the  contributors.  The  company  has  never 
entered  upon  the  business  of  manufacturing.  On  the  1st  of 
August,  1876,  the  president  and  two  other  persons,  acting  as 
directors,  (though,  as  the  complainants  allege,  they  had  not 
been  lawfully  elected  as  such,)  unlawfully,  and  clandestinely 
and  collusively,  as  the  bill  alleges,  authorized  the  execution 
of  a  bond  of  the  company  and  a  mortgage  on  the  factory 
premises,  to  Grarrit  S.  Cannon,  Esq.,  as  trustee  for  the  con- 
tributors of  the  $25,000,  to  secure  the  payment  of  that  sum, 
with  $2000  added,  for  interest,  on  or  before  the  1st  of  Sep- 
tember, 1876,  and  on  the  same  day,  in  like  manner,  author- 
ized the  signing  and  sealing  of  a  note  in  behalf  of  the 
<^mpany,  in  favor  of  the  president,  for  $4000,  alleged  to  be 
^lue  to  him  on  account  of  his  salary  as  president,  and  another 
*iote  of  $1045  for  the  amount  of  loans  alleged  to  have  been 
Uiade  by  him  to  the  company.  The  complainant  states  that 
though  the  seal  of  the  company  was  affixed  to  the  bond  and 
Oaor^age  and  notes,  it  had  l)een  surreptitiously  taken  for  the 
purpose,  from  the  office  of  the  complainant  Avery,  who  was 
the  lawful  secretary  and  treasurer,  and  as  such,  as  the  bill 
^^es,  by  appointment  of  the  board,  the  lawful  custodian 
thereof.  The  company,  before  the  passing  of  the  resolutions 
authorizing  the  making  of  those  instruments,  had  been  sued 
for  debts  and  judgments  recovered  against  them.  Mechanics' 
lien  claims  had  been  filed  against  the  factory  building  and 
premises,  and  suit  had  been  commenced  on  them.  The  com- 
pany's treasury  was  empty.  The  bond  and  mortgage,  it  is 
Jl^ed  by  the  defendants,  were  made  under  threats  of  pro- 
eedings  in  equity  to  recover  the  contributions,  the  re-payment 
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whereof  was  intended  to  be  thereby  aecjured.  The 
ant,  Mr.  Cannon,  says,  in  his  answer,  that  the  comp 
when  the  resolution  was  passed,  and  still  is,  insdvem 
can  be  no  doubt  that  the  com[)any  then  was  fast 
wreck.  It  had,  according  to  the  bill,  in  Xovemb 
employed  a  number  of  workmen  in  cleaning  and  se 
the  machinery,  but  they  were  discliarged  before  the 
the  bill.  There  was,  when  this  suit  wjis  conimei 
reasonable  prosj)ect  that  the  comjmny  would  be  able 
its  property  or  carrj-  on  business,  and  there  is  none  i 
has  no  available  assets.  Its  factor}'  premises  are  m 
for,  as  is  alleged,  more  than  their  value.  Xumen 
have  been  brought  against  it  for  the  recoverj'  of  d 
from  it,  which  it  has  no  means  to  pay.  Accordinj 
answer,  its  stock,  excei>ting  that  issued  for  the  825,' 
for  machinery,  tools,  etc.,  and  the  810,000  paid  for  tl 
rights,  was  issued  without  any  consideration.  The  c< 
ants  Avery  and  Studwell,  as  stix'k holders,  are  in  a 
to  invoke  the  aid  of  this  <*ourt  against  the  bond  an 
gage,  which  wen*,  in  fact,  given  to  stockholders  fo: 
iMmtributed  to  the  company,  on  an  agi^et^ment  to  ta 
therefor,  and  against  tJK*  notes  given  to  the  president, 
these  notes  have  been  assigned  by  Stears,  the  assignn 
not  appear  to  have  been  for  any  consideration^  and,  i 
appears,  the  endorsee  holds  thcni  in  trust  fcwr  him. 
been  brought  against  the  (*ompany,  u|)on  tl^m,  in  t 
of  the  endorsee.  The  president  se<nns  to  be  the  n»al 
therein.  The  bill  is  not  filed  luider  tlve  provisions  o 
concerning  cor[>orations,  in  resjKict  to  insolvent  corp 
but  for  relief  against  allege<l  fraudulent  acts  of 
allegeil  to  l)e  unlawful,  and  to  have  existed  merely 
(Mition.  The  property  must  l)e^  preserved,  pending  th 
tion,  and  the  (conduct  (>t*  tlK'  presid(^nt  and  his  asso 
the  direction y  has  been  such  that  tliey  cannot  be  pern 
retiiin  control  of  the  affairs  (vf  tlR*  i»i>m|>any.  A  recei 
be  appointed. 
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seems  quite  clear  that  the  corporation  should  be  pro- 
d  against  in  insolvency,  either  by  a  new  bill  or  an. 
idment  of  the  bill  in  this  suit. 


GiJNE  vs.  PRALii  and  others. 

Vpplica^ion  to  set  a^ide  RheriflTs  Rale  because  of  hiH  alleged  refuRal  tO' 
m  it,  that  the  petitioner  (a  Rubflequent  mortgagee)  might  have  an 
tunitj  to  aflcertain  the  amount  of  the  encumbrances,  subject  to  which 
t>pertj  was  to  be  sold,  refused,  it  appearing,  by  the  affidavits  sub- 
l  in  oppoflition  to  the  application,  that  such  reason  for  adjournment 
3t  given,  and  that  a  written  statement  of  the  exact  amount  due  on 
encumbrances  was  exhibited  at  the  sale,  and  that  pains  were  taken 
e  all  de>ired  information  on  the  subject ;  the  sale  also  appearing  to- 
been  conducted  fairlv,  and  every  effort  being  made  to  make  the 
rty  bring  a  good  price,  and  the  property  appearing  to  have  brought 
I  price. 

)frerR  to  pay  more  for  property  than  it  brought  at  a  public  sale,  are,, 
mselven,  no  grounds  for  netting  aside  the  sale. 


3tion  to  set  aside  sheriff's  sale  under  /m  facias  for  sale 
)rtgaged  premises.  On  petition  and  affidavits  and  counter- 
.vits. 

•.  J.  31,  Robeffon,  for  petitioner. 

•.  J/.  Wi/ekoff,  for  complainant  and  purchaser. 

[E  Chancelix)R. 

orge  W.  Eckel^  one  of  the  defendants,  holder  of  a  mort- 
subsequent  to  that  of  the  complainant,  applies  for  an 
'  setting  aside  the  sale  by  the  sherilff  of  Warren  under  the- 
faeiaa  issued  in  this  suit  for  the  sale  of  the  mortgaged 
ises.  By  that  writ,  the  sherilff  was  commanded  to  raise,, 
the  money  due  to  the  administrator  of  Samuel  Bellis,. 
ised,  on  his  mei!tgage,.with.  costs,  and  next,  the  amount. 
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due  the  complainant  on  his  mortgage,  with  costs,  and  thei 
amount  due  Mr.  Eckel.  The  sale  took  place  on  the  day  I 
in  the  advertisement  of  sale.  Eckel  was  present.  The  f 
erty,  which  was  a  farm  of  one  hundred  and  thirt)'-two  a 
quarter  acres,  was  sold  to  William  Shurts,  for  ?6050,  su 
to  encumbrances,  the  holders  of  which  were  not  made  ft 
to  the  suit  prior  to  those  above  mentioned,  and  amountin 
the  day  of  sale,  to  the  sum  of  $9512.07.  The  price  o1 
property  was  to  the  purchasers,  tBerefore,  $15,562.0' 
about  $118  an  acre.  Eckel  requested  the  sherift*  to  adj 
the  sale  for  thirty  days,  but  the  latter  refused  to  do  so  ^ 
out  the  complainant's  consent.  This  the  complainant  m 
not  give.  Eckel,  in  his  petition,  states  that  he  requestec 
sheriff  to  adjourn  the  sale  in  order  that  he  might  ha\ 
opportunity  to  ascertain  the  amount  of  the  encumbrances 
ject  to  which  the  property  was  to  be  sold.  It  was  all^ 
the  argument,  but  it  is  not  alleged  in  the  petition,  that 
persons  were  deterred  from  bidding  on  the  property  b; 
uncertainty  as  to  the  amount  due  on  the  encumbrances  su 
to  which  the  property  was  sold.  It  appears  from  tlie 
davits  put  in  on  the  part  of  the  complainant  and  the  purcl 
that  the  sale  was  fairlv  conducted,  and  an  earnest  eftbrt  i 
to  cause  the  property  to  sell  to  the  best  advantage.  The 
plaiuant's  reason  for  refusing  to  consent  to  an  adjonrni 
was  the  conviction  that  the  proj>crty  would  bring  a  h 
price  at  that  time  than  it  would  after  an  adjournment 
appears  that  Eckel  gave  no  reason  for  desiring  an  adjc 
nient ;  that  he  would  not  say  whether  he  would  buy  the  ] 
erty  or  not,  although  he  was  urged  by  the  complainai 
purchase  it,  and  the  solicitor  of  the  latter,  as  an  inducei 
told  him  that  if  he  wished  to  buy  the  property,  he  si 
have  as  much  time  to  raise  the  money  for  the  pun*hase  i 
would  have  if  an  adjournment  of  thirty  days  was  granted 
that  the  nca»ssary  arningement  with  the  holders  of  tlie  1 
mortgage  would  be  made  to  that  end.  It  also  appears  ti 
written  statement  of  the  exact  amount  due  on  each  of 
encumbrances  subject  to  which  tlie  proi)erty  was  to  be 
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was  exhibited  at  the  sale,  and  pains  were  taken  to  give  all 
desired  information  on  the  subject.     It  also  appears  that  no 
one  objected  to  the  way  in  which  the  property  was  sold. 
Eckel  has  produced  the  affidavit  of  John  Sherrer,  in  which  it 
is  alleged  that  the  latter  was  prevented  from  bidding  on  the 
property  "  by  the  way  in  which  it  was  put  up,  subject  to  encum- 
brances ; "  that  he  "  not  knowing  what  the  encumbrances  were, 
and  expecting  to  bid  by  the  acre  and  receive  a  clear  title  from 
the  sherijff,  and  not  understanding  how  much  he  would  be  bid- 
ding by  the  acre  when  the  sale  was  made,  by  bidding  a  gross  sum 
over  the  encumbrances,  was  deterred  from  making  a  bid."     It 
appears,  however,  by  the  affidavits  of  a  numl>er  of  persons 
pi^esent  at  the  sale,  that  the  complainant's  solicitor,  during  the 
progress  of  the  sale,  publicly  proclaimed  that  if  any  one  did  not 
understand  the  written  statement  al)ove  mentione<l,  he  would  ex- 
plain it  to  him  fully,  and  that  if  any  one  wished  to  know,  at  any 
tinae,  how  much  the  bid  would  be  by  the  acre,  he  would 
inform  him.     The  sheriff  swears  that  the  sale  was  largely 
attended  and  fairly  made ;  that  no  one  interfered,  or  attemj>ted 
to    interfere,  in  any  way,  with  it,  or  did  or  said  anything 
calculated  to  injure  it,  but  every  one  spoke  in  praise  of  the 
property,  and  every  effort  was  made  to  make  it  bring  a  good 
price;  that  it  was  cried  for  a  much  longer  time  than  usual  at 
such  sales,  and  fair  warning  was  given  that  the  property 
^''ould  be  sold ;  that  though  Eckel  asked  for  an  adjournment, 
"^  said  nothing  about  wishing  to  have  his  counsel  there  to 
wk  after  the  title,  nor  did  he  say  that  he  did  not  fully  under- 
^^nd  the  situation  of  the  proi>erty  ;  that  a  full  and  clear  state- 
^^txt  of  the  claims  on  the  property  was  made  by  the  complain- 
ant s  solicitor,  who  offered  to  give  any  information  that  any 
^^e  desired  ;  that  the  sale  was  cried  for  a  considerable  length 
^^  time,  and  there  were  two  adjournments  during  its  progress  ; 
^'^d  he  adds,  that  the  property  brought  as  much  as  property 
^^^xiarily  brings,  at  this  time,  at  sheriff's  sales.     Eckel  has  no 
^Use  of  complaint.     The  allegation  of  his  petition  on  which 
^  bases  his  claim  to  relief,  and  on  which  it  must  rest,  is  dis- 
l^^^Ved  by  the  affidavits  submitted  in  opposition.     He  ex- 
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PhILI.II>S  V8.  Sc^hooley. 

The  complainant  sought  a  decree  against  the  holder  of  a  bond  and 
mortgage  by  assignment  from  the  legal  owner  thereof,  awarding  them  to 
him,  on  the  ground  of  his  equitable  ownership  of  them.  Demurrer 
bill  allowed,  it  not  appearing  thereby  how  complainant  became  entitle 
to  the  bond  and  mortg^e,  and  there  being  no  allegation  that  he  was  enti-  — 
tied  to  them  at  all,  and  it  not  appearing  that  he  had  not  received  the  ful  I 
benefit  of  the  consideration  of  the  affsignment,  and  the  all^ations  of  frau<  i 
being  general,  and  on  information  and  belief  merely. 


3ill  for  relief  and  general  demurrer. 
JUr,  G.  A.  Andei^soUy  for  demurrant. 
J/r.  J.  ir.  Lanning,  for  complainant. 

The  Chancelix)r. 

The  complainant  seeks  a  decree  awarding  to  him,  from  th 
defendant,  a  bond  and  mortgage  of  which  he  claims  to  be  th< 
suitable  owner.     The  defendant  is  the  holder  of  them  b; 
^issignment  from  the  legal  owner  thereof.     The  bill  a 
that  they  were  the  property  of  the  estate  of  Aaron  Phillips  ^ 
deceased,  and  were  held  accordingly  by  his  administrators:^ 
Alfred  W.  Smith  and  Catherine  E.  Phillips,  widow  of  th^ 
intestate,  (she  was  the  complainant's  mother,  and  is  now  dead,  y 
^^  as  of  the  money  and  property  of  the  estate  of  said  deceased^ 
or  of  the  surplusage  thereof  in  their  hands  for  distribution  f^ 
that  while  they  so  held  them,  the  complainant's  mother  (he 
being  then  a  minor)  took  out  letters  of  guardianship  of  his 
person  and  estate ;  that  soon  afterwards.  Smith  assigned  hi!» 
interest  in  the  bond  and  mortgage  to  her,  as  guardian  of  the 
•complainant,  and  that  they  were  received  by  her  as  such 
guardian,  to  hold  them  as  the  property  of  the  complainant, 
for  his  use  and  benefit,  and  that  they  were  so  held  by  her 
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I         nntil  they  were  assigned  by  her,  as  such  guardian,  to  one 
Hartman,   by   whom    they   were    assigned   to   William   R. 
Schooley,  who  assigned  them  to  the   defendant.     The  bill 
fiirther  states  that  the  complainant  "is  informed  and  be- 
lieves" that  the  assignment  from  his  mother  to  Hartman 
^«is  procured  by  the  latter  "  by  means  of  false  and  fraudu- 
lent representations  by  him,  made  to  her,  by  means  whereof 
1^^   procured  the  assignment  from  her  in  the  way  of  payment 
^'^    exchange  for  the  so-called  territorial  right  or  privilege 
**>^  liberty  of  making,  constructing,  using  and  vending  a 
^^^'i:^in  alleged  patented   improvement   in  dumping-wagons 
^»xd  extension  trough  therefor,  in  the  State  of  Rhode  Island, 
^^^Viich  so-called  right  and  privilege  were  assigned,  or  pre- 
^ded  to  be,  to  her  by  the  said  Hartman,  and  were  taken 
d  received  by  her  in  her  personal  capacity  solely." 
The  legal  title  to  the  bond  and  mortgage  is  in  the  defend- 
t    The  complainant's  statement  of  his  equitable  title  to  it 
^^  defective.     The  bill  states  that  his  mother's  co-administra- 
'^^r  assigned  the  interest  of  the  latter  in  these  securities  to 
er,  as  guardian  of  the  complainant,  and  that  she  received 
nd  held  them  as  the  complainant's  property.     It  does  not 
ppear  that  the  complainant  was  entitled  to  them  for  or  on 
"^^^ccount  of  his  distributive  share  of  his  father's  estate,  nor, 
-indeed,  that  there  was  any  surplus  to  be  distributed.     His 
^^other,  at  the  time  of  the  assignment  by  her,  held  the  l^al 
4itle  to  them,  as  far  as  appears,  in  trust  for  the  estate.     How 
he  became  entitled  to  them,  does  not  appear,  and,  indeed,  the 
bill  does  not  allege  that  he  was  entitled  to  them  at  all.     It 
merely  states,  as  before  mentioned,  that  she  received  them  sis 
his  guardian,  to  hold  them  as  his  property,  for  his  use  and 
benefit,  and  that  they  were  so  held  by  her  until  she  assigned 
them.     The  statements  of  the  bill  in  relation  to  the  consid- 
eration of  the  assignment,  are  upon  information  and  belief 
merely.     What  the  fraud  alleged  was,  does  not  appear,  nor 
does  it  appear  that  the  complainant,  notwithstanding  the  fact 
that  the  assignment  from  Hartman  to  his  mother  was,  as  is 
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alleged,  to  her  individually,  and  not  as  guardian,  did  nc 
receive  the  benefit  of  it.  Nor  does  it  appear  what  has  beoom 
of  the  right.     He  does  not  offer  to  re-assign  it 

The  demurrer  will  be  allowed,  with  costs. 


Avery  and  others  vs.  The  Blees  Manufactirinc;  Co?i 

PANY  and  others. 

The  bill  in  thifl  caufle  wa»  filed  for  relief  againnt  alleged  fraudulent  a« 
of  a  board  of  directoro,  alleged  to  be  unlawful,  and  to  have  existed  mere 
by  usurpation.  The  property  of  the  company  requiring  to  be  preser^ 
pending  the  litigation,  and  the  conduct  of  the  president  and  his  asMKiai 
in  the  direction,  having  been  such  that  they  could  not  be  permitted 
retain  control  of  the  afiairs  of  the  company,  a  receiver  was  appointed. 


Bill  for  relief.     Motion  for  the  appointment  of  a  receive 
Mr,  J,  P.  Stockton,  for  motion. 
J/r.  James  Wilson,  contra. 

The  Chancellor. 

On  the  c«8e  made  by  the  bill  and  answer,  there  is  no  nK> 
for  doubt  or  hesitation  as  to  the  course  proper  to  be  pursue* 
Two  of  the  complainants  are  creditors  and  stockholders,  an 
the  others  are  creditors,  only,  of  the  company.  The  compnn 
was  incorporated  under  the  "act  wncerning  corporations 
Its  capital  stock  was,  nominally,  8500,000,  in  shares  of  $1( 
each.  Shares  to  the  amount  of  S255,000  were  issued  to  thn 
persons,  the  complainants  Avery  and  Stud  well  and  the  d< 
fendant  Stears — eight  hundred  and  fifty  shares  to  each.  Fi> 
shares  were  issued  to  each  of  two  other  persons.  From  tl 
statements  of  the  answer,  it  appears  that  Stears  contribute 
^10,000  in   money,  for  the  purchase  of   the  j[)atent  right 
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tmder  which  the  company  proposed  to  carry  on   its  business 
of    manufacturing,  and   that  machinery,  tools,   &c.,  to  the 
^•alue,  according  to  the  answer,  of  not  more  than  $35,000, 
were  purchased  and  paid  for  with  stock  of  the  company,  to 
that  amount,  at  its  par  value,  and  the  factory  was  built,  and 
the   land  whereon  it  was  erected,  purchased  with  $25,000, 
contributed  to  the  company's  funds  for  the  pur{K)se,  by  the 
citizens  and  municipalit}'  of  Bordentown,  for  which    stock 
wai«  issued    to  the  contributors.      The  company   has  never 
Wintered  upon  the  business  of  manufacturing.     On  the  1st  of 
August,  1876,  the  president  and  two  other  persons,  acting  as 
ilirectors,  (though,  as  the  complainants  allege,  they  had  not 
been  lawfully  elected  as  such,)  unlawfully,  and  clandestinely 
and  ooUusively,  as  the  bill  alleges,  authorized  the  execution 
of  a  bond  of  the  company  and  a  mortgage  on  the  factory 
premises,  to  Garrit  S.  Cannon,  Ksq.,  as  trustee  for  the  con- 
tributors of  the  $25,000,  to  secure  the  payment  of  that  sum, 
^'ith  $2000  added,  for  interest,  on  or  before  the  1st  of  Sep- 
^^'iiber,  1876,  and  on  the  same  day,  in  like  manner,  author- 
^^^  the  signing  and   sealing  of  a  note  in  behalf  of  the 
^*^nipany,  in  favor  of  the  president,  for  $4000,  alleged  to  be 
**Ue  to  him  on  account  of  his  salary  as  president,  and  another 
'*ote  of  $1045  for  the  amount  of  loans  alleged  to  have  been 
'^*^e  by  him  to  the  company.     The  complainant  states  that 
'iough  the  seal  of  the  company  was  affixed  to  the  bond  and 
*^^rtgage  and  notes,  it  had  been  surreptitiously  taken  for  the 
I^^^poee,  from  the  office  of  the  complainant  Avery,  who  was 
^*^e  lawful  secretary  and  treasurer,  and  as  such,  as  the  bill 
^**eges,  by  appointment  of  the  board,  the  lawful  custodian 
^■^^reof.     The  company,  before  the  passing  of  the  resolutions 
^^thorizing  the  making  of  those  instruments,  had  been  sued 
*^xr  debts  and  judgments  recovered  against  them.    Mechanics' 
**^n  claims  had  been   filed  against  the  factory  building  and 
P^^^mises,  and  suit  had  been  commenced  on  them.     The  com- 
pany's treasury  was  empty.     The  bond  and  mortgage,  it  is 
^l^ed  by  the  defendants,  were  made  under  threats  of  pro- 
^^^^ings  in  equity  to  recover  the  contributions,  the  re-payment 


414  CASES  IN  CHANCERY. 


Avery  v.  Bleefl  Manufacturing  Co. 


whereof  was  intended  to  be  thereby  secured.    The  defen 
ant,  Mr.  Cannon,  savs,  in  his  answer,  that  the  company  vi 
when  the  resolution  was  passed,  and  still  is,  insolvent.  Th^ 
can  be  no  doubt  that  the  company  then  was  fast  going    ^o 
wreck.     It  had,  acconling  to  the  bill,  in  November,  187"  -5y 
employed  a  number  of  workmen  in  cleaning  and  setting  i^mp 
the  machinery,  but  they  were  discharged  before  the  filing    oi* 
the  bill.      There  was,  when  this  suit  was  commenced,  no 
reasonable  prospect  that  the  company  would  be  able  to  sa^'C 
its  property  or  carr>'  on  business,  and  there  is  none  now.      It 
has  no  available  assets.     Its  factorj'  premises  are  mortgaged 
for,  as  is  alleged,  more  than  their  value.     Numerous  sixit* 
have  been  brought  against  it  for  the  recovery  of  debts  due 
from  it,  which  it  has  no  means  to  pay.     According  to  the 
answer,  its  stock,  exwpting  that  issued  for  the  $25,(KK),  and 
for  machinery,  tools,  &c.,  and  the  $10,000  paid  for  the  patent 
rights,  Wiis  issued  without  any  consideration.     The  complain- 
ants Averj'  and  Studwell,  as  stockholders,  are  in  a  position 
to  invoke  the  aid  of  this  court  against  the  bond  and  mort- 
gage, which  were,  in  fact,  given  to  stockholders  for  money 
contributed  to  the  comj^any,  on  an  agreement  to  take  stock 
therefor,  and  against  tlic  notes  given  to  the  president.   Though* 
these  notes  have  been  assigned  by  Stears,  the  assignment  do^^ 
not  appear  to  have  been  for  any  consideration,  and,  as  far  ^ 
appears,  the  endorsee  holds  them  in  trust  for  him.     Suit  1^^*^ 
been  brought  against  the  company,  uixm  them,  in  the  na^^ 
of  the  endorsee.     The  president  seems  to  be  the  real  plainti^ 
therein.     The  bill  is  not  tiled  under  the  provisions  of  the  ^^^ 
concerning  corporations,  in  resi>ect  to  insolvent  corporatiou=t 
but  for  relief  against   alleged   fraudulent   act«*  of  a  boa-*^ 
alleged  to  be  unlawful,  and  to  have  existed  merely  by  uB^^' 
jmtion.    The  property  must  be  preserved,  pending  this  litig^' 
tion,  and  the  conduct  of  the  president  and  his  associated   *" 
the  direction,  has  been  sui?h  that  they  cannot  be  permitted    ^^^ 
retain  control  of  the  affairs  of  the  company.     A  receiver  ^'*'** 
be  appointed. 
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It  seems  quite  clear  that  the  corporation  should  be  pro- 
ceeded against  in  insolvency,  either  by  a  new  bill  or  an. 
amendment  of  the  bill  in  this  suit. 


Ci.iNE  vs.  Praij.  and  others. 

1*  AppHcajtion  to  set  aside  RherifiTs  Bale  because  of  his  alleged  refusal  to> 
tdjouni  it,  that  the  petitioner  (a  subsequent  mortgagee)  might  have  an 
opportunitj  to  ascertain  the  amount  of  the  encumbrances,  subject  to  which 
the  property  was  to  be  sold,  refused,  it  appearing,  by  the  affidavits  sub- 
mitted in  opposition  to  the  application,  that  such  reason  for  adjournment 
^u  not  given,  and  that  a  written  statement  of  the  exact  amount  due  on 
^fiose  encumbrances  was  exhibited  at  the  sale,  and  that  pains  were  taken 
^{[iveall  de>ired  information  on  the  subject;  the  sale  also  appearing  to> 
have  been  conducted  fairly,  and  every  efbrt  being  made  to  make  the 
Property  bring  a  g^ood  price,  and  the  property  appearing  to  have  brought 
*«ch  a  price. 

2.  Offers  to  pay  more  for  property  than  it  brought  at  a  public  sale,  are, 
^^  themselves,  no  grounds  for  setting  aside  the  sale. 


Motion  to  set  aside  sheriff's  sale  under  fieri  facias  for  sale 
^^  mortgaged  premises.  On  jietition  and  affidavits  and  counter- 
affidavits. 

J/r.  /.  M.  liobesoifi,  for  petitioner. 

3/r.  3/.  Wyekoffy  for  complainant  and  purchaser. 

The  Chancellor. 

George  W.  Eckel,,  one  of  the  defendants,  holder  of  a  mort- 
S^^  subsequent  to  that  of  the  complainant,  applies  for  an 
^^er  setting  aside  the  sale  by  the  sheriff  of  Warren  under  the- 
J^^ri  JQ/tiais  issued  in  this  suit  for  the  sale  of  the  mortgaged 
P^^mises.  By  that  writ,  the  sheriff  was  commanded  to  raise,, 
^*W,  the  mon^  due  to  the  administrator  of  Samuel  Bellis,, 
^^ceased,  on  bia  m«i!tgage,.with  costs,  and  next,  the  amount. 


416  CASES  IX  CHANCERY. 


Cline  f.  Pmll. 


due  the  complainant  on  his  mortgage,  with  costs,  and  thei 
amount  due  Mr.  Eckel.  The  sale  took  place  on  the  day ; 
in  the  advertisement  of  sale.  Eckel  was  present.  The  j 
erty,  which  was  a  farm  of  one  hundred  and  thirty-two  a: 
quarter  a(Tes,  was  sold  to  William  Shurts,  for  $6(>5(),  su 
to  encumbrances,  the  holders  of  which  were  not  made  pc 
to  the  suit  prior  to  those  above  mentioned,  and  amountin; 
the  day  of  sale,  to  the  sum  of  ^9512.07.  The  price  oi 
proi)erty  was  to  the  purchasers,  tfierefore,  $15,562.0' 
about  $118  an  acre.  I5ckcl  requested  the  sheriff  to  adj 
the  sale  for  thirty  days,  but  the  latter  refused  to  do  so  > 
out  the  complainant's  consent.  This  the  (*omplainant  v 
not  give.  >]ckel,  in  his  petition,  states  that  he  requested 
sheriff  to  adjourn  the  sale  in  order  that  he  might  ha\ 
op}>ortunity  to  ascertain  the  amount  of  the  encumbrances 
ject  to  which  the  proi>erty  was  to  be  sold.  It  was  allege 
the  argument,  but  it  is  not  allegeil  in  the  petition,  that  • 
}>ersons  were  deterred  from  bidding  on  the  property  b 
uncertainty  as  to  the  amount  due  on  the  encumbrancers  su 
to  which  the  property  wsvs  sold.  It  appears  from  the 
davits  put  in  on  the  part  of  the  complainant  and  the  pure! 
that  the  sale  was  fairly  conducted,  and  an  earnest  effort  ] 
to  cause  the  property  to  sell  to  the  best  advantage.  The 
plainant's  reason  for  refusing  to  consent  to  an  adjourni 
wjis  the  conviction  that  the  property  would  bring  a  h 
price  at  that  time  than  it  would  after  an  adjournment 
api)ears  that  Eckel  gave  no  reason  for  desiring  an  adj< 
ment ;  that  he  would  not  say  whether  he  would  buy  the  ] 
erty  or  not,  although  he  was  urged  by  the  complainai 
j)urchase  it,  and  the  solicitor  of  the  latter,  as  an  inducei 
told  him  that  if  he  wished  to  buy  the  proi)erty,  he  si 
have  as  much  time  to  raise  the  money  for  the  purchase  i 
would  have  if  an  adjournment  of  thirty  days  wjis  granted 
that  the  necessary  arrangement  with  the  holders  of  the  1 
mortgage  would  be  made  to  that  end.  It  also  apj)ears  t 
written  statement  of  the  exact  amount  due  on  each  oi 
encumbrances  subject  to  which  the  proj)erty  was  to  be 
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was  exhibited  at  the  sale,  and  pains  were  taken  to  give  all 
desired  information  on  the  subject.     It  also  appears  that  no 
Mie  objected  to  the  way  in  which  the  property  wa*»  sold. 
Kckel  has  produced  the  affidavit  of  John  Sherrer,  in  which  it 
is  alleged  that  the  latter  was  prevented  from  bidding  on  the 
property  "  by  the  way  in  which  it  was  put  up,  subject  to  encum- 
brances ; "  that  he  "  not  knowing  what  the  encumbrances  were, 
and  expecting  to  bid  by  the  acre  and  receive  a  clear  title  from 
the  sheriff,  and  not  understanding  how  much  he  would  be  bid- 
ding by  the  acre  when  the  sale  was  made,  by  bidding  a  gross  sum 
over  the  encumbrances,  was  deterred  from  making  a  bid."     It 
appears,  however,  by  the  affidavits  of  a  number  of  j)er8ons 
present  at  the  sale,  that  the  complainant^s  solicitor,  during  the 
progress  of  the  sale,  publicly  proclaimed  that  if  any  one  did  not 
understand  the  written  statement  aljove  mentioned,  he  would  ex- 
plain it  to  him  fully,  and  that  if  any  one  wished  to  know,  at  any 
time,  how  much  the  bid  would  be  by  the  acre,  he  would 
inform  him.     The  sheriff  swears  that  the  sale  was  largely 
attended  and  fairly  made ;  that  no  one  interfered,  or  attempted 
to    interfere,  in  any  way,  with  it,  or  did  or  said  anything 
calculated  to  injure  it,  but  every  one  sjwke  in  pniise  of  the 
property,  and  every  effort  was  made  to  make  it  bring  a  good 
price ;  that  it  was  cried  for  a  much  longer  time  than  usual  at 
such  sales,  and  fair  warning  was  given  that  the  property 
>^'ould  be  sold ;  that  though  E(*kel  asked  for  an  adjournment, 
"^  said  nothing  alx)ut  wishing  to  have  his  counsel  there  to 
^^>ok  after  the  title,  nor  did  he  say  that  he  did  not  fully  under- 
stand the  situation  of  the  proi>erty  ;  that  a  full  and  clear  state- 
^^ut  of  the  claims  on  the  property  was  made  by  the  complain- 
ant's solicitor,  who  offered  to  give  any  information  that  any 
<^ne  desired ;  that  the  sale  was  cried  for  a  considerable  length 
^'  time,  and  there  were  two  adjournments  during  its  progress  ; 
^^  he  adds,  that  the  property  brought  as  much  as  property 
^'^narily  brings,  at  this  time,  at  sheriff's  sales.     Eckel  has  no 
^^*fie  of  complaint.     The  allegation  of  his  petition  on  which 
^  hsses  his  claim  to  relief,  and  on  which  it  must  rest,  is  dis- 
pix>ved  by  the  affidavits  submitted  in  opposition.     He  ex- 
VoL.  xn.  2  D 
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j)res8e8  his  opinion  that  the  property,  if  re-sold,  would  brir 
a  much  larger  price,  and  declares  his  willingness  to  buy  it 
the  amount  of  the  encumbrances  prior  to  his  own.  Sherrer, 
may  be  stated,  says  that  if  the  j>roperty  be  re-sold  he  will  giv 
at  least,  $1 25  an  acre,  but  John  H.  Lantz  swears  that,  aft' 
the  sale,  Sherrer,  in  a  conversation  with  him,  gave  it  as  h 
opinion  that  the  purchaser  had  "  paid  pretty  near  enough  f 
the  property,  taking  all  things  into  consideration/'  It  brougl 
asi  before  mentioned,  about  $118  an  acre.  The  purchase 
who  is  a  stranger  to  this  suit,  swears  that  that  is  a  fair  pri* 
for  the  property,  and  that  the  bid  at  which  the  property  w 
struck  off*  to  him,  was  the  last  he  would  have  made.  The 
ott'ers  of  Ec^kel  and  Sherrer  are,  in  themselves,  no  grounds  f 
setting  aside  the  sale.  Campbell  v.  Gardner,  3  Stockt.  42 
425;  Conover  v.  Walling^  2  McChrter  168,  178. 

The  order  to  show  cause  will  be  discharged,  with  costs. 


Clow  vs.  Tayiajr. 

1.  Decree  f»>r  specific  performance  of  an  oral  agreement  for  the  conr 
veyance  of  land^,  refused  for  want  of  certainty  in  the  agreement,  and 
the  ground  that  the  claims  on  which  the  complainant  based  his  right  to 
relief  were  not  Hubstantiated  by  the  evidence. 

2.  The  defendant  consenting  to  the  stating  of  an  account  of  the  tran* 
tions  between  himself  and  the  complainant,  it  was  so  ordered. 


Bill  for  specific  performance  or  an  account.     Onr  final  be- 
ing on  pleadings  and  proofs. 

Mr,  Jacob  Weaii  and  Mr,  L,  S,  Chatjieldy  (of  Xew  Yor 
for  complainant. 

Mr.  C,  II,  Voorhis,  for  defendant. 
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The  Chancellor. 

The  complainant  seeks  to  compel  the  defendant  to  perform 
specifically,  an  oral  agreement  made  between  them  in  Septem- 
ber, 1864,  for  the  sale  by  the  latter  to  the  former  of  about 
fifty  acres  of  land,  in  the  county  of  Bergen.     He  alleges  that 
ho  has  paid  the  whole  of  the  purchase  money,  and  that  posses- 
sion of  the  premises  was  given  to  him  by  the  defendant,  in 
1864,  in  pursuance  of  the  agreement,  and  that  he  has  had 
possession  ever  since,  and  has  taken  charge  of  the  property, 
and   kept  it  in  order  and  repair,  and  spent  money  for  those 
purposes,  and  made  improvements  thereon,  and  has  paid  all 
the  taxes.     The  defendant,  by  his  answer,  sets  up  the  statute 
of   frauds,  and  while  he  admits  that  an  oral  agreement  for  the 
sale  of  the  land  by  him  to  the  complainant,  at  the  price  of 
SlOO  an  acre,  was  made  at  the  time  stated  by  the  latter,  he 
alleges  that  the  sale  was  on  condition  that  the  money  should 
^  paid  immediately,  and  that  the  complainant  should  imme- 
diately build  upon  the  premises  a  dwelling-house,  of  not  less 
value  than  $3000  or  $4000.     He  further  says  that  he.gave 
P<>8se8sion  of  the  premises  to  the  complainant  under  the  ex- 
pectation that  the  latter  would  comply  with  these  conditions, 
and  that  the  complainant  retained  possession  for  a  short  time 
^"^y,  and  not  more  than  a  year,  and  that  since  that  time  he 
Himself  has  had  possession,  and  has  made  all  repairs,  and  paid 
^I  the  taxes,  and  he  denies  that  the  complainant  has  paid  all 
'^^  purchase  money. 

The  evidence  shows  that  the  complainant  took  possession 

^*  the  property  in  1864,  and  planted  some  trees  upon  it,  and 

***^  it  for  one  season,  and  that  he  paid  the  tax  for  one  year, 

^^  he  does  not  appear  to  have  had  possession  since  then,  and 

*^  taxes,  since  1865,  have  been  paid  by  the  defendant.     In- 

^  ^^,  the  evidence  is  not  that  the  complainant  has,  as  he  testi- 

es,   "virtually"  held  possession  ever  since  1864,  but  that 

^Uoe  1865  he  has  not  had  possession  at  all,  but  abandoned  it 

'^  tliat  year.     Nor  does  it  appear  that  the  complainant  has 

*^^4  all  of  the  purchase  money.     He  paid  on  account  of  it, 

^®O0  on  the  29th  of  September,  1864,  and  $400  on  the  8th 
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of  December  following.  For  these  payments,  he  has  recei} 
signed  by  the  defendant.  He  testifies  that  he  paid  to  t 
defendant  $500  more  on  the  same  account,  in  July,  1865,  f 
which  he  has  no  receipt.  He  claims,  also,  to  have  paid  $9C 
the  full  amount  of  a  note  made  bv  the  defendant,  which 
n^otiated  at  the  request  of  tlie  latter,  and,  as  he  says,  paid 
its  maturity  out  of  his  own  funds.  In  addition  to  the 
sums,  he  testifies,  and  such  appears  to  have  been  the  fa 
that  it  was  agreed  between  him  and  the  defendant  that  t 
money  paid  by  him  as  the  price  of  certain  wood-land  bought  1 
them  in  partnership,  in  the  spring  of  1865,  the  title  to  whi 
was  taken  by  the  defendant,  in  trust  for  himself  and  t 
complainant,  should,  in  consideration  of  the  release  by  t 
complainant  to  the  defendant,  of  all  his  interest  in  that  pro 
erty,  be  credited  to  him  on  account  of  the  purchase  of  t 
land  in  question  in  this  suit.  The  amount  so  paid  was,  s 
cording  to  the  complainant's  testimony,  $3380.  These  pa 
ments  amount,  in  the  aggregate,  to  $5780.  But  the  eviden 
of  the  alleged  payment  of  the  sum  of  $500  is  not  sufiicient 
establish  it.  The  complainant  swears  that  he  made  it  in  Jul 
1 865.  He  says  he  thinks  it  was  the  year  before  he  and  t 
defendant  bought  the  wood-land  in  partnership ;  but  that  w 
in  the  spring  of  1865.  The  payment,  therefore,  could  i 
have  been  made  in  July  of  the  year  preceding  that  purcha 
for  the  land  in  question  was  not  bought  by  the  complaina 
until  Septemlxjr,  1864.  Again,  he  testifies  that  when 
agreed  to  join  the  defendant  in  the  purchase  of  the  wood-lai 
he  owed  the  latter  all  of  the  purchase  money  of  the  land 
question  in  this  suit  except  $1000,  which  he  had  paid  in  t 
two  payments  of  $600  and  $400.  Besides,  he  has  no  voucl 
for  the  payment,  nor  any  corroboration  of  his  own^testimo 
in  reference  to  it,  and  the  defendant  explicitly  and  absolute 
denies  it.  Reckoning  all  the  other  payments,  he  had  pg 
when  the  bill  was  filed,  which  was  on  the  19th  of  April,  187 
the  sum  of  $5280,  which  was  not  enough  to  pay  the  purchs 
money,  with  the  interest  to  which  the  defendant  would  ha 
been  entitled  thereon.     The  defendant  testifies  that  he  reoeiv< 
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from  the  complainant  $870   only,   as   the  proceeds   of  the 
^900  note,  and   that  of  the  purchase  money  of  the  wood- 
'and,  he  himself  paid  $50.     He  testifies,  also,  that  the  com- 
plainant received  of  the  proceeds  of  the  sale  of  timber,  <&c., 
from  the  wood-land,  while  as  yet  they  held  it  in  partnership, 
^1055,  for  $900  of  which  he  accounted  by  stating  that  he  had 
applied  the  amount  to  the  payment  of  the  note  for  $900,  and 
^Jiat  for  the  balance  he  did  not  account  at  all.     The  com- 
]>lainant  admits  that  he  received  that  money,  but  swears  that 
^^  pKiid  it  to  the  defendant.     He  has  no  voucher  for  the*pay- 
'^^ent,  nor  is  he  corroborated  in  any  way,  and  the  defendant 
^'"^    positively  swears  that  he  never  received  it,  and  that  the 
^*^naplainant  kept  it,  accounting  for  only  $900  of  it,  and  that 
*^  the  way  above  stated.     It  is  urged  on  behalf  of  the  com- 
plainant, that  the  fact  that  he  is  in  possession  of  the  note  is 
•^^oiTroboration  of  his  statement.     But  it  is  to  be  remembered 
that  he  admits  that  the  note  was  placed  in  his  hands,  in  order 
that  he  might  get  it  discounted  for  the  defendant's  aocommo- 
<lation.     It  was  payable  to  his  order,  and  was  endorsed  by 
^liin.    Had  he  paid  it  out  of  the  $1055,  he  would  have  re- 
tained it  as  a  voucher  to  be  delivered  up  in  settlement.-   By 
^he  arrangement  between  him  and  the  defendant,  the  latter 
vras  to  have  the  whole  benefit  of  the  wood-land  property,  in 
c-oiisideration  of  which  the  complainant  was  to  receive  credit 
•^>n  the  purchase  money  of  the  land  in  question  in  this  suit, 
^oi*   the  money  paid   by   him  for  the  wood-land.     There  is 
^^  ground  on  which  the  alleged  payment  of  the  $900  can  be 
•allowed  to  the  complainant,  on  account  of  the  purchase  money. 
*^gain,  in  June,  1868,  the  defendant,  at  the  request  of  the  coni- 
Pj^nant,  and  in  order  to  raise  money  for  the  latter,  executed 
^'^  bond  and  mortgage  on  the  premises  in  question  in  this 
"^Qit  for  $2000  and  interest,  upon  which  that  amount  was  bor- 
^^ed  and  received  by  the  complainant.     The  defendant  was 
'^'^pelled,  through  proceedings  for  foreclosure  and  sale  of  the 
"'finises  under  that  mortgage,  and  in  order  to  save  the  prop- 
J^y  from  sale  under  the  execution  in  those  proceedings  in  the 
^tKJs  of  the  sheriff  to  pay  the  amount,  thereof,  with  interest 


422  CASES  IN  CHANCERY. 


Glow  V.  Taylor. 


and  costs,  and  he  accordingly,  in  December,  1870,  paid  to  1 
sheriff  $2491.92,  in  satisfaction  of  the  execution.  This  pt 
ment  is  set  up  in  the  answer  to  the  original  bill,  but  it  v 
not  until  June  9th,  1875,  four  years  and  a  half  after  i 
payment,  that  the  complainant  tendered  the  amount  to  1 
defendant. 

In  addition  to  the  forgoing  conditions,  adverse  to  i 
complainant's  claim  for  specific  performance,  there  is  anotl 
of  quite  as  much  importance.  The  agreement  on  whi 
that  -claim  is  based,  does  not  appear  with  certainty.  1 
defendant  swears  that  it  was  a  condition  that  the  co 
plainant  should  immediately  build  a  house  and  otherw 
improve  the  property  for  his  own  occupation.  The  compla 
ant  denies  that  there  was  such  an  agreement ;  but  it  is  evid< 
that  there  was  some  agreement  or  understanding  between  th* 
on  the  subject.  He  says  he  did  not  agree  to  build  at  any  p 
ticular  time ;  and  in  answer  to  the  question  whether  he  ( 
not,  at  and  before  the  agreement  with  the  defendant,  repress 
that  his  purpose  in  buying  was  to  build  on  and  improve  t 
property  as  a  residence  for  himself,  he  replies,  "No  furtl 
than  I  have  previously  stated  in  answer  to  a  former  questio 
that  is,  that  I  intended  to  build  and  live  there."  The  defer 
ant  testifies  that  he  sold  the  property  to  him  at  a  low  pri 
one-third  of  its  present  value,  in  consideration  of  his  agr 
ment  to  build  upon  and  improve  and  occupy  it  for  his  residen 
The  complainant  offers  in  evidence  a  letter  from  the  defends 
to  him,  dated  December  9th,  1868.  In  that  letter,  the  defei 
ant  says,  in  reply  to  a  request  on  the  part  of  the  complaini 
that  he  would  convey  the  land  to  a  Mr.  Davison,  to  wht 
the  latter  had  sold  it,  "  It  is  a  bad  season  of  the  year,  am 
have  no  idea  that  the  land  can  be  sold  at  present,  unless 
iiome  speculator,  and  that  at  large  sacrifice.  Speaking 
injury  to  me,  you  know  that  I  sold  the  property  to  you  w 
the  expectation  of  having  it  improved,  and  I  would  mi 
prefer  that  if  sold  now  it  should  be  to  some  party  that  woi 
improve ;  notwithstanding,  if  it  would  be  of  great  benefit 
you  to  have  it  sold,  I  will  consent,  if  we  can  obtain  a  pr 
that  is  satisfactory  to  you"     It  will  be  seen  that  he  th< 
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refers  to  the  understanding  between  him  and  the  complainant 
on  the  subject,  and  expresses  a  willingness  to  waive  the  con- 
dition, only  out  of  consideration  to   the  complainant.     The 
improvements  put  on  the  property  when  the  complainant  was 
^0  possession,  are  some  evidence  on  the  subject.     They  were, 
^fc  IS  admitted,  made  with  a  view  to  the  building  of  a  house 
there  for  the  complainant's  occupation.     What  the  ss^reement 
^^  between  the  parties,  in  respect  to  building  on  and  improv- 
^'^g  the  property,  does  not  appear  satisfactorily,  and  specific 
Performance  would,  therefore,  for  that  reason  alone,  be  denied. 
^he  complainant,  by  his  supplemental  bill,  asks  an  account, 
^^d  the  defendant,  by  his  answA*  thereto,  expresses  his  willing- 
'^eys  to  state  and  settle  the  accounts  between  them.     There  will 
^  a  decree,  referring  it  to  a  master  to  take  the  account,  with 
directions  to  reject  the  alleged  payments  of  $900  and  $500, 
above  mentioned,  the  decree  of  the  court,  in  reference  to  which, 
on  the  evidence  already  taken,  was  requested  by  the  complain- 
^nt*55  counsel. 


Holmes  and  others  v8.  Chester. 

^V^here  one  ncting  in  a  representative  capacity,  causes  a  levy  to  he  made 

"^^^r  an  execution  in  his  favor,  on  property  not  subject  thereto,  in  a  liti- 

^^  *^on  between  him  and  the  owner  of  that  property  in  respect  to  the  levy, 

"^    latter  is  not  debarred  from  tenifying  in  his  own  behalf,  by  the  fact  that 

^     former  is  sued  in  a  representative  capacity.     In  such  case,  he  is  not 

^"***^  in  a  representative  capacity,  within  the  meaning  of  the  statute. 


Xill  to  quiet  title.  On  final  hearing  on  pleadings  and  proofs. 
Jfr.  /.  B.  Huffman^  for  complainants. 

■ 

J/r.  P.  L.  Voorhees,  for  defendant. 

The  Chancellor. 

This  is  a  suit  to  quiet  the  title  to  i»ertain  land  in  Cape  May 
^^^nty,  which  was  conveyed  to  the  complainant,  Abigail  H. 
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Holmes,  on  the  1st  day  of  April,  1869,  by  her  mother,  Judith 
H.  Holmes.  Part  of  the  land  is  still  retained  by  Abigail,  and 
tlie  rest  was  subsequently,  on  the  19th  of  July,  in  the  same 
year,  w)nveyed  by  her  and  her  husband,  to  her  sister,  Sarah 
T.  Todd,  also  one  of  the  complainants,  who  still  holds  the  title 
tliereto.  Those  deeds  were  recorded  in  a  few  days  after  they 
were  made.  The  defendant  claims  to  have  a  lien  and  encuni- 
bnmce  upon  the  proi)erty,  under  and  by  virtue  of  a  writ  of 
fieri  fcwius  de  bonis  et  terris,  issued  out  of  this  court  on  a 
decree  in  his  favor,  against  Judith  H.  Holmes  for  the  pay- 
ment of  money.  His  suit,  in  which  that  decree  was  entered, 
was  commenced  on  the  7th  of  tDctober,  1869,  afler  the  execu- 
tion, delivery  and  recording  of  the  deeds  above  mentioned. 
The  defendant,  by  demurrer,  called  into  question  the  right  of 
the  complainant  to  maintain  this  suit,  but  it  was  held  that  it 
was  within  the  provisions  of  the  act  "  to  compel  the  deter- 
mination of  claims  to  real  estate  in  certain  cases,  and^  to  quiet 
the  title  to  the  same."  Pamph.  L.,  1870, p.  20;  Hohneiy. 
Chester  J  11  C,  E.  Greeii  79.  The  defendant  answered,  and 
the  complainant  replied.  By  the  answer,  the  defendant  admit'? 
the  execution  and  delivery  of  the  above-mentioned  convey- 
ancos  to  Abigail  H.  Holmes  and  Sarah  T.  Todd,  but  attack?; 
them  on  the  ground  of  fraud,  alleging  that  they  were  made  to 
hinder  and  defeat  him  in  the  recovery  of  the  claim  for  which 
his  suit  was  brought.  The  complainants  having  filed  a  repli- 
cation, and  no  issue  at  law  having  been  asked  for,  they  took 
testimony  to  prove  the  allegations  of  their  bill,  and  oflFered  i» 
evidenc»c  the  deeii  to  Abigail  H.  Holmes.  The  defendant 
examinexl  no  witness,  and  offers  no  evidence  wliatever.  Among 
the  witnesses  sworn  were  the  complainants.  The  material 
allegations  of  the  bill  are  admitted  by  the  answer.  It  admits, 
as  before  stated,  the  execution  and  delivery  of  the  deeds  to 
Abigjiil  H.  Holmes  and  Sarah  T.  Todd,  respectively,  and  that 
they  are  in  j)ossession  of  the  property,  but  allies  that  the 
deeds  are  of  no  effect  as  against  the  defendant's  decree,  becau.*« 
of  fraud.  It  was  incumbent  on  him  to  prove  the  alleged 
fraud.     Having  failed  to  prove  it,  the  case  of  the.complaifl- 
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ants  would  stand  on  the  admissions  of  the  answer  alone.     In 
addition  to  these  is  the  proof.     From  this,  it  appears  that  the 
conveyance  to  Abigail  H.  Holmes,  was  made  in  good  faith  for 
the   consideration  of  ?3000,  due  from  Judith  H.  Holmes  to 
James  Holmes,  the  husband  of  Abigail ;  that  this  sum  was 
the  full  value  of  the  property,  and  that  after  the  conveyance 
to  Abigail,  James  put  improvements,  of  the  value  of  from 
?4OO0  to  $5000,  on  the  property,  in  buildings,  fences,  &c.,  &c. 
Objection  was  made  on  the  hearing  (though  hone  was  made 
when  the  testimony  was  taken,  as  appears  by  the  record,)  to 
the    testimony  of  the  complainants,  as  being   incompetent, 
hecause,  as  is  alleged,  the  defendant  is  sued  in  a  representa- 
tive capacity.     But   when   one    acting  in   a   representative 
Qipacity,  causes  a  levy  to  be  made  under  an  execution  in  his 
favor,  on  property  not  owned  by  the  defendant  in  the  execu- 
^^ou,  the  owner  of  the  property  levied  on  cannot  be  deprived 
^^  his  testimony  in  protection  of  his  rights,  merely  because 
^®  aggressor  is,  in  a  certain  sense,  acting  in  a  representative 
^^l^city.     The  latter,  when  prosecuted  in  such  case,  cannot  be 
''^^^^ixled  as  having  been  sued  in  a  representative  capacity, 
^^''thin  the  meaning  of  the  statute. 

There  will  be  a  decree  for  the  complainants. 


Sanborn  and  others  vs.  Adair  and  others. 

.  .^-  AVhere  two  purchasers  of  different  parcels  of  the  same  tract  of  land, 
J    ^ri^^  jjj  ^  IjJh  Ju  equity  for  relief  against  a  judgment  creditor  seeking  to 

.  \^^ct  their  land  to  the  payment  of  the  judgment,  the  objection  of  mis- 
"^  ^*^^er  and  multifariousness,  which  was  not  made  until  the  final  hearing, 
^^  »iot  entertained. 

*"*    A  person  who,  without  notice  except  from  the  record,  purchases  land 

'^He  who  holds  it,  in  fact,  by  a  defeasible  title,  but  whose  title,  according 

^^e  record,  is  indefeasible,  is,  as  between  him  and  a  subsequent  pur- 

v^^*^  of  another  part  of  the  property,  entitled  to  the  equity  which 

^**^«'ge8  lands  consisting  of  different  parcels,  subject  to  a  general  encum- 

''^rice,  with  the  payment  of  the  encumbrance,  in  the  inverse  order  of  the 

^^^nation  of  the  several  parts. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and 

Mr.  A.  A.  Clarkf  for  complainants. 

Mr.  H.  31.  Gaston,  for  defendant  Rarick. 

The  Chancellor. 

The  question  presented  by  the  pleadings,  is  whet 
land  of  the  complainants  is  not  entitled  to  exeroptio 
sale  under  the  judgment  of  the  defendant  Adair,  urn 
recourse  shall  have  been  had  for  the  satisfaction  of  tha 
ment,  to  the  land  of  Rarick.  The  judgment  was  re 
by  Adair  on  the  18th  of  September,  1868,  against  J 
Sutphen  and  James  Kinsey,  and  it  then  became  a  lien 
land  in  question  in  this  suit,  then  owned  by  Sutpl 
now  owned  by  the  two  complainants  and  Rarick  i 
several  parcels,  one  owned  by  each  of  them.  On  tl 
of  February,  1869,  Sutphen  conveyed  to  Samuel  S.  H 
in  fee,  the  portions  of  the  property  now  owned  by  tt 
plainants.  On  the  31st  of  March,  in  that  year,  he  cc 
to  Culver  Barcalow,  in  fee,  the  part  now  owned  by 
and  Barcalow  conveyed  it  to  Rarick  in  1871.  On  tl 
of  August,  1869,  Hartwell  conveyed  to  the  comj 
Stryker,  in  fee,  by  deed  with  general  warranty,  that 
of  the  property  conveyed  to  Hartwell  by  Sutphen,  m 
now  owned  by  Stryker,  and  on  the  21st  of  June,  II 
conveyed  the  rest  of  that  property,  in  fee,  by  like  < 
the  complainant  Sanborn.  The  complainants,  now  tha 
is  proceeding  to  sell  their  property  under  the  juc 
invoke  the  aid  of  equity  in  the  premises,  claiming  ext 
for  their  property  until  after  recourse  shall  have  been 
that  of  Rarick.  This  claim  is  based  on  the  ground  tl 
property  is,  in  equity,  primarily  liable,  seeing  that 
bought  by  Barcalow  after  the  conveyance  to  Hartw 
made.  On  the  other  hand,  Rarick  insists  that  he  is 
entitled  to  the  exemption  as  against  their  property, 
ground   that   the   conveyance   to   Hartwell   was,  orij 
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entirely  in  trust  for  Sutphen,  and  after  the  Ist  of  March, 
1 869,  partially  so,  Hartwell ;  from  that  date,  holding  it  in 
trust  for  his  own  indemnity  against  liability,  in  respect  of 
h.is  endorsement,  for  Sutphen's  accommodation,  of  a  note  for 
^3500,  made  by  the  latter,  and  at  the  date  of  the  conveyance 
to  Hartwell,  not  yet  due,  and  still  unpaid,  and  outstandings 
a-tid  subject  to  that  claim  and  right  of  indemnity,  holding  the 
property  in  trust  for  Sutphen.  The  objection  made  at  the 
hearing,  on  the  ground  of  misjoinder  of  the  complainants^ 
cannot  avail  the  defendants  for  the  reasons  given  on  that 
head  in  Annin  v.  Annin,  9  C.  E,  Green  184,  in  which  the  same 
question  was  presented,  under  like  circumstances. 

That  the  complainants  are  entitled  to  the  benefit  of  the  rule 

^SLt,  lands  consisting  of  different  parcels,  subject  to  a  general 

e^CMimbrance,  are,  in  equity,  to  be  charged  in  the  inverse  order 

^^  "the  alienation  of  the  several  parcels,  is  clear,  unless  the  fact 

^'^^t  the  deed  to  Hartwell  was  a  conveyance  in   trust  for 

^•^"tphen,  deprives  them  of  it.     When  the  deed  to  Barcalow 

^^^-^  made,  the  conveyance  to  Hartwell  had  become,  and  then 

^^^-s,  in  fact,  merely  a  mortgage.     It  was,  on  its  face,  an  inde- 

^^^-sible  deed  in  fee,  and  though  a  defeasance  was  then  in  exist- 

^"^^^se,  it  had  not  been,  and  never  was,  recorded,  nor  does  its 

^^  astence  appear  to  have  been  known  to  any  one  except  the 

Tties  to  the  deed.   Sutphen  and  Hartwell  both  stated  that  the 

had  purchased  the  property,  and  Hartwell  professed  to 

the  absolute  owner  of  it,  and  Sutphen  held  him  out  to  be 

It  is  not  alleged  that  at  the  time  of  its  purchase,  Barca- 

►w  had   not   knowledge   of  the   conveyance   to   HartwelK 

either  Stryker  nor  Sanborn  knew  that  the  conveyance  to 

[artwell  was  not,  in  fact,  absolute,  and  for  his  own  benefit 

^one.     They  are  both  bona  fide   purchasers   for   valuable 

^^-^^nsideratiou,  without  notice,  and  they  are  entitled  to  be  pro- 

accordingly.     It  is  true,  it  is  insisted  that  Sanborn 

lad  notice,  whep  he  purchased,  that  Hartwell  was  merely  a 

trustee  for  Sutphen,  but  the  proof  does  not  satisfy  me  that 

^uch  was  the  fact.     He  swears  that  he  did  not  know  that 

^llartwell  was  not  the  absolute  owner  of  the  property.     He, 
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indeed,  appears  to  have  gone  to  Sutphen,  in  Newark  or  Ne 
York,  to  inquire  after  the  property,  though  he  was  present 
the  sale  held  by  the  latter,  at  which  it  was  struck  off  ai 
declared  to  have  been  sold  to  Hartwell,  but  he  states  that 
did  not,  at  the  time,  occur  to  him  that  the  property  had  be 
sold.  If  it  had  occurred  to  him,  he  would,  undoubted! 
have  called  on  Hartwell,  who  resided  in  Somerville,  as 
himself  did.  He  had  no  purpose  or  design  whatever,  exce 
to  buy  the  property  of  the  true  owner.  He  found  th 
Sutphen  had  negotiated  a  sale  of  the  land  to  Plummer,  ai 
he  then  went  to  the  latter  and  bought  it  from  him,  and, 
he  had  reason  to  do,  r^arded  him  as  the  equitable  owner,  1 
purchase  from  Hartwell,  through  Sutphen,  whom  Sanbo 
supposed  to  be  Hartwell's  agent.  Plummer,  in  his  order 
Hartwell  for  the  deed,  speaks  of  the  property  as  his  own,  a: 
so  he  does  in  the  contract  for  sale  between  him  and  Sanboi 
Sutphen's  testimony  on  this  subject  is  too  vague  to  be  of  ai 
considerable  importance.  He  testifies  to  nothing  on  tl 
score,  positively.  At  best,  he  gives  his  "  impression,"  mere 
and  that  derived  from  a  recollection  which  seems  to  be  t 
faint  to  entitle  his  impressions  to  weight  in  this  controven 
He  appears  never  to  have  told  Sanborn  that  Hartwell  he 
the  property  in  trust  for  him,  but  says  he  thinks  that  t 
former  saw  the  letter  written  by  him  in  reply  to  a  letter  (e 
produced)  brought  by  Sanborn  from  Hartwell,  asking,  it 
said,  for  authority  from  Sutphen  to  make  the  conveyance,  b 
he  gives  his  impression  merely.  And  though  he  says 
sent  the  declaration  of  trust  by  the  hands  of  Sanborn 
Hartwell,  yet  it  was  with  the  letter  to  the  latter,  above  me 
tioned,  enclosed  in  a  sealed  envelope.  As  before  stated,  t 
evidence  does  not  satisfy  me  that  Sanborn  had  notice  that  t 
title  to  the  land  was  held  by  Hartwell  in  trust  for  Sutphc 
On  the  other  hand,  my  conclusion  is  that  he  believed  that  t 
land  was  the  property  of  Hartwell.  That  Rarick  has 
<iquity  against  the  complainants,  or  either  of  them,  to  ha 
their  land  sold  before  his,  to  pay  the  judgment,  is  quite  elea 
And  it  is  equally  clear  that  Barcalow  lost  whatever  equity 
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hLO.<l  at  the  time  of  the  conveyance  to  him,  hj  his  supineness, 
for,  though  he  might,  before  the  purchase  by  the  complain- 
ants, have  taken  action  to  relieve  his  property,  by  compelling 
pa-yment  of  the  judgment  out  of  that  which  had  been  con- 
vejyed  to  Hartwell,  he  did  not  do  so.     He  has  paid  to  the 
jijiclgment  creditor   the  amount   of  the  judgment,  and  has 
ta^ken  an  assignment  of  it.      Under   the  circumstances,  he 
otJtght  not  to  be  permitted  to  sell  the  complainants'  property 
to  pay  the  judgment.     The  property  sold  by  him  to  Rarick 
15$  abundantly  sufficient  to  pay  it,  with  all  prior  encumbrances, 
aod   it  was  conveyed  to  Rarick  by  Barcalow,  by  deed  with 
warranty  general.    The  complainants  are  entitled  to  the  relief 
they  seek,  and  there  will  be  a  decree  accordingly. 


Brown  vs.  Weijsh's  Executor. 

^'  In  the  case  of  an  adopted  child,  while  on  the  one  hand,  so  long  as  that 
^^^tioQ  oontinueH,  the  person  who  stands  in  heo- parentia  is  not  entitled  to 
P^y  for  support,  on  the  other  hand,  the  person  adopted  can  have  no  claim 
^^>-  services. 

^'  ^Vhere,  as  in  this  case,  the  money  of  the  person  taken  into  the  family 
**  *PpUed,  with  her  knowledge  and  consent,  to  her  own  use,  after  she  had 
^  ^Hed  her  miyority,  it  cannot  be  recovered  from  the  person  standing  in 
'^  parentis. 

/^'  ^ttlements  between  a  person  standing  in  loc»  parentiSf  and  one  towards 
^^*ii  he  occupies  such  relation,  of  the  accounts  of  the  former  of  expendi- 
'^  tkiade  by  him  out  of  the  latter's  estate  in  his  hands,  made  when  the  latter 
^^  of  full  age,  and  competent  to  make  the  settlements,  can  only  be  im- 
'^^hed  by  fraud  or  mistake ;  and  to  do  this,  the  impeachment,  and  the 
^^Ud  thereof,  must  be  set  up  in  the  bill. 


^H  bill  for  an  account.     On  final  hearing  on  pleadings  and 

-^Vi*.  S.  B.  Ransom,  for  complainant. 
-^r.  A.  MUk,  for  defendant* 
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The  Chancellor. 

The  compIaiDant  files  her  bill  for  an  account  of  moneys 
belonging  to  her,  received  by  her  uncle,  Philip  Welsh,  no\^ 
deceased,  and  interest  thereon.  She  denies  in  her  bill  tha 
she  ever  received  these  moneys,  or  any  part  thereof.  SI* 
does  not  allege  that  Philip  Welsh  refused  to  come  to  an  as 
count  with  her,  or  that  she  ever  requested  him  to  account  "" 
her  in  the  premises,  though  she  states  that  since  his  death  sH 
has  applied  to  the  defendant,  his  executor,  for  an  account,  ac: 
that  he  has  refused  it.  The  moneys  referred  to  are  a  lega-^ 
of  J837.03,  from  the  estate  of  Benjamin  McCoury ;  anotl^ 
of  $726,  from  the  estate  of  her  grandmother,  Alche  William 
son,  and  about  $225,  received  from  the  estate  of  her  moth  ^ 
McCoury  died  in  the  spring  of  1856.  His  will  was  prov^ 
in  Morris  county,  in  May  of  that  year.  Philip  Welsh  \^ 
one  of  the  executors.  The  money  due  from  her  moth^ 
estate  was  received  by  Philip  Welsh,  in  1854,  and  the  leg^ 
from  her  grandmother's  estate  was  paid  over  by  the  execute: 
in  1865.  Philip  Welsh's  wife  was  the  complainant's  aim  i 
The  complainant's  mother  died  in  1833,  when  the  complaints 
was  but  four  years  old.  Her  father  died  in  1852.  She  v^* 
taken  into  Philip  Welsh's  family  when  she  was  of  but  ten<J* 
years,  (the  bill  states  that  it  was  in  1835,)  and  continued  t 
live  there  until  the  spring  of  1874,  when  Philip  Welsh  aii^ 
his  wife  died.  When  the  money  due  from  the  mother's  estate 
(which  was  the  first  money  received  by  him  on  her  account,^ 
Wiis  received  by  Philip  Welsh,  she  was  twenty-five  years  old, 
and  she  appears  to  have  lived  in  his  family,  and  to  have  been 
supported  by  bim  from  the  time  when  she  was  seven  or  eight 
years  of  age.  For  all  that  time  he  made  no  charge  against 
her,  but  from  July,  1854,  he  appears  to  have  made  charge 
against  her  for  goods  bought  by  her  for  her  own  use,  and  paid 
for  by  him,  and  cash  advanced  or  paid^to  her.  He  charged 
her  nothing,  however,  for  her  board.  She  lived  in  his  famih 
as  a  member  of  it.  The  executor  answers  that  between  th( 
testator  and  the  complainant,  there  were  three  statements,  it 
which  the  former  accounted  for  all  the  moneys  received  anc 
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po.i<l  out  for  her  by  him,  except  $60.40,  which  he  admitted  to 
t>e  due  her  as  a  balance.     The  bill  is  silent  as  to  any  account- 
ing whatever  between  the  complainant  and  Philip  Welsh,  in 
re«pect  to  these  moneys.     That  there  were  such  settlements  of 
His  accounts,  there  is  no  room  to  doubt.     They  are,  of  course, 
not  impeached  by  the  bill,  nor  is  there  any  serious  attempt  to 
impeach  them  by  the  evidence.     The  complainant  was,  at  the 
time  of  the' settlement,  of  full  age,  and  competent  to  make  the 
♦settlements,  and  Philip  Welsh  is  dead.     They  must  be  bind- 
ing on  her,  unless  she  can  impeach  them  by  fraud  or  mistake, 
:un<l  to  be  permitt<»d  to  do  this,  she  should  have  set  up  the  im- 
peachment, and  the  ground  thereof,  in  her  bill.     The  evidence 
is,    that  on  the   26th  day  of  August,  1865,  when   she  was 
thirty-six  years  old,  there  was  a  settlement  between  them, 
in  which  he  accounted  for  the  money  received  from  the  estate 
«f  Benjamin  McCoury,  and  that  received  from  her  mother's 
'Estate,  with  interest  on  each.    There  was  then  found  to  be  due 
to   her  $153.42;  afterwards  reduced,  by  a  charge  of  $5,  to 
^148.42.     He  acknowledged  a  balance  of  $150,  for  which  he 
S^ve  her  his  note,  payable  on  demand,  with  interest.     The 
'^ote  appears  to  have  been  paid  off.     Sums  of  money  paid  on 
^<?count  of  it,  to  the  amount  of  $151.92,  are  endorsed  upon  it, 
^^d  the  note  was,  at  his  death,  in  his  possession,  and  he  had 
^^Titten  the  word  "  paid  "  on  its  face.     In  his  book,  the  same 
^^ord  is  written  across  the  entry  stating  the  settlement.  Again, 
there  appears  in  his  book  a  further  statement  of  the  account, 
^  ^Continuance,  up  to  about  July,  1869,  in  which  the  amount 
^*  the  note  is  included  as  a  charge  against  him,  and  credits 
are  given  to  her  for  money  received  by  him  for  her,  including 
*26  received  on  account  of  the  legacy  from  her  grandmother, 
^^d  credit  is  also  given  to  her  for  $600  of  government  bonds, 
"^^ght  with   the  money  received   from  her  grandmother's 
^®^te,  and  interest  received  thereon.     It  shows  a  balance  in 
^^^    favor  of  $441. 05.     Again,  under  date  of  1870,  another 
statement  appears,  in  which  she  is  credited  with  the  premium 
^^  the  sale  on  those  bonds.     This  statement  shows  a  balance 
^^e  her  of  $340.16,  and  finally,  on  the  25th  of  November, 
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1873,  (he  died  on  or  about  the  30th  of  January,  1874,)  a  stat 
ment  of  settlement  was  made  by  him,  and  delivered  to  her,  I 
which  it  appeared  that  there  wa&  due  to  her  from  him,  $60.'^ 
It  appears  by  the  evidence,  that  of  the  money  due  her  frc 
her  grandmother's  estate,  she,  according  to  her  own  admissic 
applied  to  her  own  purposes  $100,  and  with  $600  of  it  boug 
government  bonds.  The  evidence  shows  clearly  that  she  m 
fully  aware  of  the  ex()enditures  made  for  her  by  her  unc 
and  of  the  fact  that  he  wa^^  making  them  on  her  account,  a 
(charging  them,  as  he  had  a  right  to  do,  against  her  money 
his  hands.  In  a  letter  to  him,  without  date,  but  prol)al 
\vritten  in  1873,  referring  to  a  debt  she  had  contracted  in  1 
own  name,  and  on  her  own  credit,  with  E.  M.  Trimmer  &  C 
in  a  rimning  accoimt  for  articles  of  dress,  or  other  articles 
her  own  use,  she  says :  "  I  don't  wish  you  to  think  I  w: 
you  to  take  any  of  your  money  to  pay  my  bills.  You  Iw 
the  control  of  what  little  I  have,  and  you  are  perfectly  v 
ling  (welcome)  to  it  all,  as  long  as  it  will  i>ay  you  for  w 
you  have  to  pay  out  for  me."  After  the  death  of  Phi 
Welsh,  she  admitted  to  the  defendant,  then  acting  as 
executor,  that  she  knew  th^  state  of  the  account,  and  t 
there  was  but  $60.40  due  to  her  thereon.  She  did  not  cha 
fraud  or  mistake  in  the  account.  The  book  was  before  h 
and  she  and  the  executor  examined  it  together.  She  in 
wise  impugned  the  correctness  of  the  account,  but  her  endear 
then  was  to  obtain  a  compromise  of  a  claim  of  $3600,  wh 
she  had  put  in  against  the  estate  for  her  services  in  the  fam 
for  six  years  preceding  the  death  of  the  testator.  The  bill 
not  filed  to  obtain  pay  for  these  sums,  but  to  recover  the  moi 
received  by  the  testator  on  her  account.  It  will  not  be  out 
place  to  remark  that  the  evidence  does  not  maintain  tlie  al 
gation  of  the  bill,  that  she  was,  in  her  childhood,  adopted 
Philip  Welsh.  He  appears  to  have  taken  her  into  his  fam 
to  bring  her  up,  and  she  found  a  hoiAe  there  according 
until  his  death,  at  which  time  she  was  forty-four  years  o 
Her  services  were  not  those  of  a  domestic.  They  were 
most  such  as  are  usually  rendered  by  the  female  members 
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a  family  as  a  matter  of  course,  and  as  a  due  contribution  to 
the  requirements  of  the  household.  In  the  case  of  an  adopted 
child,  while  on  the  one  hand,  so  long  as  that  relation  continues, 
the  person  who  stands  in  loco  parentis  is  not  entitled  to  pay 
for  support,  on  the  other  hand,  the  person  adopted  can  have 
no  claim  for  services.  Where,  as  in  this  case,  the  money  of 
the  person  taken  into  the  family,  is  applied  with  her  knowledge 
and  consent,  to  her  own  use,  after  she  had  obtained  her  ma- 
jority, it  cannot,  for  obvious  reasons,  be  recovered  from  the 
l>erson  standing  in  loco  parentis. 

The  bill  must  be  dismissed,  with  costs. 


Boyce  vs.  Boyce. 

*^^t"innnent  alimony,  for  wife  alone,  fixed  at  $1000  a  year»  that  being  a 
^ni  which  would  provide  for  her  a  support  and  maintenance  etjnal  to 
^^  she  would  have  had  a  right  to  expect  it*  living  with  her  husband. 


--^Ppplication  to  fix  amount  of  j^ernmnent  alimony. 
*'^''.  TJ".  B.  Williams,  for  complainant. 
^^.  R.  Gilclirist,  for  defendant. 

Tub  Chancellor. 

^y  the  final  decree  in  this  cause,  made  on  the  13th  of 

*^^^tch,  1873,  it  was  decreed  that  the  complainant  is  entitled 

to  have  a  suitable  support  and  maintenance  paid  and  provided 

"y  the  defendant,  her  husband,  for  her,  commencing  on  the 

-« th  day  of  June,  1864,  and  that  the  defendant  give  reason- 

^^le  security  for  such  maintenance.     By  the  decree,  a  reference 

^^  a  master  was  ordered,  to  ascertain  and  report  the  amount 

^^  the  defendant's  estate,  and  his  in(*ome  from  that  and  all 

^*Wiep  sources.     The  report  has  been  filed,  and  the  matter  now 
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comes  before  me,  on  the  equity  reserved,  to  fix  the  amoimt 
the  alimony.  It  appears  from  the  report  that  the  value  of  t 
defendant's  whole  estate  is  $66,396 ;  that  the  value  of  his  r 
estate  is  $34,000,  and  the*  value  of  his  personal  estate 
$32,396 ;  that  his  average  annual  income  from  both,  and  fr 
all  other  sources,  for  the  ten  years  preceding  May  1st,  1^ 
was  $5818.10,  and  that  his  income  from  that  date  to  the  c1 
of  the  report,  October  1st,  1875,  showed  an  income  for 
year  ending  May  Ist,  1876,  of  $6474.36.  By  an  order 
this  court,  made  on  the  10th  of  September,  1866,  the  defe: 
ant  was  ordered  to  pay  alimony,  pendente  lUe,  at  the  rate 
$12  a  week,  and  by  another  order,  made  May  22d,  1871, 
temporary  alimony  was  increased  to  $15  a  week.  The  qt 
tion  now  is  as  to  the  amount  to  be  awarded  for  perman 
alimony.  Under  the  circumstances  of  the  case,  taking  ii 
consideration  the  situation  and  station  in  life  of  the  parti 
and  the  amount  of  the  defendant's  proj^erty  and  income,  I  a 
of  opinion  that  the  sum  of  $1000  a  year  will  be  a  proper  pi 
vision  for  the  support  and  maintenance  of  the  complainai 
This  sum  will  provide  for  her  a  support  and  maintenai 
equal,  in  all  resj)ects,  to  that  which,  taking  into  considerati 
the  amount  of  his  income,  she  had  a  right  to  expect  at  t 
hands  of  her  husband  had  she  continued  to  live  with  hi 
Her  counsel  will  be  allowed  an  additional  and  final  coun 
fee  of  $300  for  services  in  this  court  and  the  Court  of  Appa 
and  to  the  master,  for  whose  services  in  the  reference  1 
statutory  fees  are  by  no  means  a  fair  compensation,  an  ad 
tional  allowance  of  $35  will  be  made. 
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Chilver  vs.  Weston  and  others. 

1-  ^Vhere  the  holder  of  a  mortgage  of  real  estate,  on  which  was  a  subse- 
quent mortgage,  brought  suit  on  his  mortgage,  in  this  court,  for  foreclosure 
and  Bale  of  the  mortgaged  premises,  and  they  were  sold  accordingly,  but 
the  holder  of  the  subsequent  mortgage  was  not  made  a  party  to  the  suit — 
"^<2,  that  the  holder  of  such  subsequent  mortgage  might  maintain  a  suit 
to  foreclose  it. 

2*  In  such  last-mentioned  suit  the  purchaser  at  the  former  sale  will  be 
entitled  to  the  rights  of  all  tiie  parties  foreclosed  in  the  former  suit,  and 
^^^^  be  subrogated  thereto  accordingly. 

^-  He  will  not  be  allowed  the  costs  of  the  former  foreclosure  and  sale,  the 
Proceedings  not  binding  the  holder  of  the  subsequent  mortgage. 

**-  The  fact  that  the  holder  of  such  subsequent  encumbrance  has  waited 
^^enteen  years  before  bringing  suit  for  foreclosure,  will  not  bar  him  of  his 
^^^itn  to  relief. 

^*  A  judgment  creditor,  whose  claim  was  secured  by  a  trust  mortgage  on 
^he  premises,  the  trustee  under  which  was  made  a  defendant  to  the  suit, 
•'though  the  judgment  creditor  was  not,  is  barred  of  his  claim  against  the 
property  by  the  foreclosure  and  sale. 

^.  Where,  after  such  foreclosure  and  sale,  the  first  mortgagee,  who  was 

**e  purchaser,  has,  at  the  request  of  the  mortgagor,  and  to  release  him 

^^ix^  liability  on  his  bond,  receipted  the  bond  and  mortgage  and  signed 

***  acknowledgment  of  receipt  of  the  amount  of  the  decree,  and  authorized 

^''^oellation  of  the  mortgage  and  decree,  though  the  mortgage  and  decree 

^«^  not,  in  fact,  canceled  of  record,  he  will,  nevertheless,  in  the  subse- 

*l^^iit  foreclosure  suit,  be  entitled  to  the  benefit  of  the  bond  and  mortgage. 


Sill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 

J/r.  C:  L.  CorbiUy  for  complainant. 

Mr,  8,  B,  Ransom,  for  Weston  and  wife  and  their  mort- 
gagees. 

The  Chancellor. 

Abraham  B.  Demarest  and  William  Howe  being  partners 
'^  business,  and  tenante  in  common  of  certain  real  estate  in 
''^t^y  City,  in  1865  dissolved  their  partnership,  the  latter 
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taking  the  business  and  also  the  real  estate.  For  his  j)artne — 
interest  in  the  business  and  pro|)erty,  he  agreed  to  pay  $10C_ 
and  accordingly  gave  his  bond  to  Demarest  for  that  sum,  w  ^ 
interest,  secured  by  his  mortgage  to  the  latter  on  his  r^ 
estate.  He  also  agreed  to  pay  the  debts  of  the  concern.  1 
never  paid  anything  on  that  mortgage.  It  was  dated  on  -^ 
1st  of  May,  1855,  and  was  duly  registered  on  the  lOth 
September,  in  that  year.  Demarest  assigned  it  to  Charles  ". 
Duryea,  by  assignment  dated  March  7th,  1856,  and  duly  t> 
corded  on  the  12th  of  that  month.  Duryea  assigned  iti  t 
William  A.  I^wis,  by  assignment,  dated  January  10th,  18^51 
and  the  latter  assigned  it  to  the  complainant  a  few  days  then 
after.  Demarest  and  Howe,  on  the  3d  of  Januar}%  185c 
gave  a  mortgage  on  the  same  premises,  to  George  Ford,  t 
secure  the  payment  of  $4000  on  the  3d  of  July,  1858,  witl 
interest.  It  contained  a  provision  that  in  case  any  pay  men 
of  interest  should  be  in  arrear  for  thirty  days,  the  principa 
should  thereupon  be  due  aud  payable.  This  mortgage  >r^' 
assigned  by  Ford  to  Reuben  Ross,  junior,  on  the  23d  of  May 
185G,  and  Ross,  on  the  11th  of  August  following,  assigned  i 
to  the  defendant,  Ezra  B.  Weston.  On  the  5th  of  Marcf ' 
1S57,  the  principal  having  become  due,  by  reason  of  failure  t^ 
pay  the  interest  for  over  thirty  days,  Weston  instituted  a  sui 
in  this  (rourt  for  foreclosure.  To  that  suit  Demarest  was  mad^ 
a  i)arty,  by  reason  of  the  mortgage  given  to  him  by  Howe,bui 
whi<*h,  at  that  time,  was  owned  by  Duryea,  who  was  not  inad(= 
a  party.  Neither  was  John  M.  Wilcox,  who,  on  the  9th  ot 
February,  1857,  re(X)vered  a  judgment  against  Howe  in  the 
Supreme  Court  of  this  state.  The  defendants  were  Demarest 
and  Howe  and  their  wives ;  Edgar  B.  Wakeman,  to  whom 
Howe  had  given  a  mortgage  on  the  property,  prior  to  that 
which  was  given  to  Demarest,  to  secure  certain  notes  given  by 
Howe  to  creditors  of  Demarest  and  Howe ;  Evan  Jones,  who 
held  a  mortgage  given  to  him  by  Howe,  subsequent  in  date 
and  registry  to  that  which  was  given  to  Demarest ;  and  John 
L.  Burst,  who  was  supposed  to  have  some  claim,  by  deed,  to 
part  of  the  property.     The  proceedings  resulted  in  a  decree 
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that  the  mortgaged  premises  be  sold  to  pay,  in  the  first  place, 
to  Edgar  B.  Wakeman  the  amount  due  him,  $175,  for  assess- 
ments, taxes  and  water  rents  on  the  property  paid  by  him  ; 
in  the  second  place,  to  Weston  $4303,33,  due  to  him  on  his 
mortgage,  with  interest  thereon  and  his  costs  ;  and  in  the  third 
place,  to  Edgar  B.  Wakeman  $3914.56,  due  on  his  mortgage, 
with  interest  thereon.     An  execution  was  issued  on  that  decree 
and  the  property  was  sold  by  the  sheriff  thereunder,  on  the 
29th  of  October,  1857,  to  Weston  for  the  sum  of  $300.     The 
sheriff  conveyed  the  property,  by  deed  dated  July  9th,  1858, 
to  him  accordingly.     On  the  1st  of  May,  1868,  he  mortgaged 
the  property  to  John  Ross,  to  secure  the  payment  of  $3500 
and  interest,  and  on  the  26th  of  October  following,  he  mort- 
gaged it  to  Catherine  Anderson,  to  secure   the  payment  of 
$1500  and  interest.     Weston  has  had  possession  of  the  prop- 
erty ever  since  the  time  of  the  sheriff's  sale,  or  alx>ut  that 
time.    The  complainant  filed  his  bill  to  foreclose  the  mortgage 
given  to  Demarest.     Weston,  Anderson,  Rass  and  Douglass, 
who  is  the  owner,  by  assignment,  of  the  Wilcox  judgment, 
have  each  answered.     All  of  these,  except  Douglass,  insist 
that  the  complainant  cannot  maintiiin  a  suit  for  foreclosure  of 
his  mortgage,  but  can  only   redeem.     They  also  insist  that 
I)uryea,  who  was  the  owner  of  the  complainant's  mortgage  at 
the  time  of  the  foreclosure,  had  actual  notice  of  the  pendency 
of  the  suit,  and  further,  that  the  complainant  should  be  held 
to  be  estopped,  by  the  acquiescence  of  those  under  whom  he 
claims,  from  setting  up  his  mortgage  against  them.     The  com- 
plainant's mortgage  was  given  for  a  full  consideration  and  is  a 
Valid  security.     That  Durj'ea  and  those  who  claim  under  it, 
have  held  it  from  May  7th,  1856,  to  July  1st,  1873,  the  time 
of  filing  the  bill  in  this  cause,  without  attempting  to  com|)el 
payment  of  it,  will  not  deprive  the  complainant  of  his  rights 
zander  it.     Among  these  rights  is  that  of  maintaining  prcx^eed- 
ings  to  foreclose,  and  that  right  is  in  no  wise  aifected  by  the 
foreclosure  under  the  Ford  mortgage.     He  does  not,  it  may 
^>e  remarked,  appear  to  have  had,  in  fact,  any  notice  of  that 
foreclosure.     He  seems  to  have  never  hciird  of  it  until  after 
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the  sheriff's  sale.  Xor  would  the  fact  that  he  knew  of  ^ 
pendency  of  the  proceedings,  of  itself  have  barred  his  righ"^ 
maintain  a  suit  to  forec^Iose,  so  long  as  he  was  not  a  party^ 
the  action.  The  complainant  was  bound,  in  order  to  foreel 
him,  to  make  him  a  ymTty  to  the  suit.  Varuhrkemp  v.  SheffM 
11  Paige  28  ;  McCall  v.  Yard,  1  Stockt.  358  ;  Kilbom  v.  Rt 
bim,  8  Allen  466.  Weston  did  not,  by  his  purchase  at  t 
sherift'V  sale,  acquire  Duryea's  interest  in  the  property,  ar 
those  to  whom  he  has,  since  that  time,  mortgaged  the  premi?^ 
cannot,  under  the  circumstances,  be  held  to  stand  in  any  bett< 
I)osition  than  he  himself  does.  Neither  he  nor  they  have  a-^ 
quired  any  title  by  estoppel.  Vanderkemp  v.  Shelton,  supr^ 
It  is  insisted  by  the  complainant,  that  because  Weston,  aft^ 
the  sheriff's  sale,  receipted  his  bond  and  mortgage  and  decre-» 
in  full,  and  authorized  the  cancellation  of  the  mortgage  ^im 
decree  of  record,  neither  he  nor  those  who  claim  upder  hin' 
can  now  avail  themselves  of  them,  in  any  way,  but  all  claii 
under  them  must  be  n^rded  as  extinguished.  It  appear 
that  afttT  the  sheriff's  sale,  Howe  applied  to  Weston  for 
discharge  of  his  liability  on  the  bond,  alleging  as  his  reason 
that  without  it  he  could  not  obtain  his  discharge  from  hi 
other  creditors.  It  appears,  also,  that  Weston,  in  considera 
tion  of  $250,  paid  to  him  by  Howe,  consented  to  discharg 
him  from  liability  on  the  bond,  and  accordingly  signed 
receipt,  written  on  the  face  of  the  bond,  acknowledging  th 
receipt  of  the  full  amount  of  the  bond  and  mortgage,  an< 
requesting  the  clerk  of  Hudson  county  to  enter  satLsfactio 
of  the  latter  of  record.  On  the  same  day  he  signed  a  reoeip 
acknowledging  that  he  had  receive<l  from  Demarestand  How( 
the  full  amount  of  the  decree,  and  requesting  the  clerk  of  thi 
court  to  enter  satisfaction  thereof.  Neither  the  mortgage  no 
the  decTw  was,  in  fact,  canceled  of  record.  He  and  his  mort 
gagees,  notwithstanding  those  receipts,  are  entitled  to  th 
l)enetit  of  the  mortgage  and  the  decree  in  this  action.  It  i 
manifest  that  he  intended,  by  the  receipts,  merely  to  discharg 
Howe  from  his  personal  liability  on  the  bond,  and  had  ir 
intention  of  affecting  his  security  under  the  mortgage,  and  f« 
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Wight  that  appears,  neither  he  nor  Howe  contemplated  any 
such  result.  By  his  purchase  at  tlie  sheriff's  sale,  he  acquired, 
not  only  the  title  which  he  had  held  as  mortgagee,  but  the 
title  which  Edgar  B.  Wakeman  had  as  mortgagee,  both  of 
these  mortgages  being  prior  to  that  of  the  complainant  in  this 
suit.  He  acquired,  also,  the  title  of  Jones  as  mortgagee,  and 
that  of  Howe  as  owner  of  the  property. 

The  judgment  now  owned  by  William  P.  Douglass,  is 
proved  to  have  been  founded  on  promissory  notes  given  to 
John  M.  Wilcox,  the  plaintiff  therein.  Those  were  among 
the  notes,  the  payment  of  which  was  secured  by  the  mortgage 
toAVakeman.  By  the  sheriff's  sale,  Wilcox's  claim  to  the 
mortgaged  premises  for  payment  of  those  notes,  was  extin- 
guished. The  property  was  sold  to  i>ay  them.  There  will 
be  a  decree  for  foreclosure  and  sale  of  the  mortgaged  premises, 
to  pay,  in  the  first  place,  the  amount  due  on  the  mortgage  to 
Ford  and  the  mortgage  to  Wakeman,  including  the  $175 
awarded  to  Wakeman  by  the  decree  in  the  foreclosure  suit. 
for  taxes,  assessments  and  water  rents  paid  by  him,  but  not 
including  costs  of  foreclosure  or  sale,  (for  the  proceedings  are 
not  binding  on  the  complainant,  Benedict  v.  Qilmany  4  Paige 
^0;  Parker  v.  Child,  10  C  E,  Green  41,)  and  deducting  there- 
from, the  amount  with  which  Weston  is  chargeable  for  rents 
ami  profits  of  the  mortgaged  premises,  (allowing  the  cost  of 
all  necessary  repairs,  and  all  taxes  and  assessments  paid  by 
liini  for  or  in  respect  of  the  proi>erty,)  and  Weston's  costs  of 
this  suit ;  and  in  the  second  place,  to  pay  to  the  complainant, 
the  amount  due  on  his  mortgage  and  his  costs  of  this  suit. 
^Hit  of  the  moneys  raised  by  the  sale,  excepting  the  money 
<lirected  to  be  raised  for  the  complainant,  the  defendants 
Anderson  And  Ross  will  be  paid  the  amounts  due  them 
i^pectively,  on  their  respective  mortgages,  with  their  respec- 
tive costs  of  this  suit,  in  the  order  of  the  priority  of  their 
niortgages,  and  any  surplus  remaining  will  be  paid  to  Weston. 
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Powell  vs.  Mayo  and  others. 

On  the  trial  of  an  issue  at  law  under  a  bill  to  quiet  title,  it  ifl  inrnml"^     m  in 

on  the  plaintiff  (the  defendant  in  the  bill)  to  establish  his  title,  as  in  an 

action  of  ejectment.     And  where  the  issue  permits  him  to  set  up  eitheac —  of 

two  different  titles,  his  selection  of  one  of  them  at  the  trial  is  binding  <.m) 
him,  and  he  must  abide  by  the  result  of  his  beiection. 


Bill  to  quiet  title.     Motion  for  new  trial. 

Jlfr.  H.  Richards  and  Mr,  J,  VanaUay  for  motion. 

Mr,  W.  J.  Magk  and  Mr,  Cortlandt  Parker^  cotitra. 

The  Chancellor. 

A  verdict  in  favor  of  the  defendants  in  this  suit,  render"*^ 
at  the  September  Term,  1874,  of  the  Union  Circuit,  u]>^^^'^ 
the  issue  at  law,  as  originally  framed,  was  set  aside  and  a  ne^  ^^ 
trial  ordered.     Powell  v.  Mayo,  11  C,  E,  Oreen  120.     T/^^^ 
issue  was  subsequently  amended  so  as  to  permit  them  .to  ^^=^^_ 
up,  on  the  trial,  title,  either  by  descent  from  John  De  Ha 
senior,  or  under  the  conveyance,  by  John  De  Hart,  junior,  a 
surviving  executor  of  his  father,  John  De  Hart,  senior,  t 
James  B.  Clark,  and  the  subsequent  conveyance  by  Clark  t 
John  De  Hart,  junior.  On  the  trial  of  that  issue  (which  resulted 
in  a  verdict  in  favor  of  the  complainant),  the  defendants  in 
the  suit,  who  were  plaintiffs  in  the  issue,  put  in  their  claim  of 
title  by  descent  only.     The  complainant  then  put  in  the  title 
of  Clark,  under  the  conveyance  above  mentioned,  and  proved 
unbroken   possession,  adverse  thereto,  and  rested.      At  the 
close  of  the  evidence,  the  complainant's  counsel  asked  the 
defendants'  counsel  whether  he  intended  to  put  in,  as  part 
of  his  case,  the  conveyance  from  Clark  to  John  De  Hart, 
junior,  which  was  the  foundation  of  the  second  or  alternative 
title,  mentioned   in   the  issue,  and   the  defendants'  counsel 
declined  to  put  in  that  deed,  declaring  his  intention  to  stand 
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^he  case  as  he  had  made  it.     The  defendants  in  this  suit^ 

to    ^^hom,  as  before  mentioned,  the  verdict  was  adverse,  move 

for  a  new  trial,  on  the  ground  of  newly-discovered  evidence, 

tiHsLt  the  verdict  is  contrary  to  law,  and  that  the  issue  .which 

tihis  court  intended  that  the  parties  should  try,  was  not,  in 

faot,  tried.     They  insist  that  the  verdict  was  contrary  to  law, 

oil  the  ground  that  although  the  possession  of  Jane  De  Hart, 

under  whom  the  complainant  claims  title,  was   adverse  to 

CJlark,  it  was  not  adverse  to  her  co-tenants  in  common,  the 

other  heirs-at-law  of  John  De  Hart,  senior,  or  those  claiming 

Under  them,  because  she,  at  the  time  of  that  conveyance,  was 

*^    possession,  and  her  possession  then  was  that  of  her  co- 

^^•nants  in  common.     This  subject  was  considered  in  deciding 

tile  former  motion  for  a  new  trial.     It  was  then  held  that 

^^^    possession  of  Jane  De  Hart  and  those  claiming  under 

"^^y  could  not  have  been,  after  the  conveyance  to  Clark,  that 

^*    B.  tenant  in  common,  for  the  reason  that  there  could  have 

^^^^*x  no  tenancy  in  common  at  that  time,  because  the  convey- 

^Oc^  to  Clark  was  a  severance,  and  destroyed  the  community 

^*    interest  of  the  heirs  of  John  De  Hart,  senior,  in  the  prop- 

^*^y,  if,  indeed,  it  existed  up  to  that  time.     This  appears, 

^*^o,  to  have  been  the  view  of  Justice  Van  Syckel,  before 

^^"*^ob[i  the  last  trial  took  place.    Still  entertaining  that  opinion, 

^  deem  it  unnecessary  to  say  more  in  reference  to  that  part  of 

^*^e  application  which  rests  on  the  allegation  that  the  verdict 

^^*^  contrary  to  law. 

^or  should   there   be  a  new   trial,  on   the   ground  that 
^he   issue  intended  to  be  tried  was  not,  in  fact,  tried,  because 
^f    the  election  of  the  defendants'  counsel,  at  the  trial,  to 
stand  on  the  claim  of  title  through  descent  from  John  De 
^^^rt,  senior,  and  his  refusal  to  have  recourse  to  the  alter- 
ative claim  of  title.     The  defendants  here  were,  properly, 
piaintifis  in  the  issue.     It  was  incumbent  on  them  to  estab- 
^^  their  title  on  the  trial  of  the  issue,  as  in  an  action  of 
^J^ctujent.     Though  this  court  afforded  them  an  opportunity 
^Vailing  themselves,  if  practicable,  of  title  under  the  con- 
^^y^^tice  from  Clark  to  John  De  Hart,  junior,  thus  enabling:    \ 
^^  to  have  recourse  to  either  title,  as  they  mi^Vvl  dfefc\Sk 
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most  to  their  advantage,  they  deliberately  chose  to  8tan< 
the  claim  of  title  through  descent  from  John  De  Hart,  se 
ignoring  the  conveyance  to  Clark,  and  that  from  him  to  * 
De  Hart,  junior,  and  they  must  abide  by  the  result  of 
choice.     The  real  issue  was  tried. 

The  newly-discovered  evidence  is,  that  from  1846  to  1 
Edward  C.  Mayo  pastured  his  horses  on  the  premise 
question.  In  the  first  place,  it  does  not  appear,  froir 
affidavit,  that  he  did  not  do  so  under  circumstances  ¥ 
would  deprive  the  fact  of  any  importance,  as,  for  inst 
under  an  agreement  with  some  person  in  possession  u 
Jane  De  Hart,  and,  in  the  next  place,  the  evidence  woul 
merely  cumulative,  and,  again,  the  fact  would  not  stren^ 
the  case  on  which  the  defendants  relied  for  a  verdict. 

The  motion  will  be  denied,  with  cos 


Dows,  Trustee,  <&c'.,  vs.  Drew. 

1.  In  the  abBence  of  an  express  legislative  declaration,  that  a  tax 
:against  a  mortgagor,  on  mortgaged  premises,  subsequent  to  the  exei 
and  regiHtry  of  the  mortgage,  shall  be  the  primary  lien  and  para: 
against  the  mortgage,  township  authorities  have  no  right,  in  a  case 
it  is  admitted  the  mortgaged  premises  are  insufficient  to  pay  the  mo 
■debt,  to  deprive  the  mortgagee  of  any  part  of  his  security. 

2.  A  township  collector  was  restrained  from  selling,  under  a  w 
issued  under  the  thirty-fourth  section  of  the  act  concerning  taxes,  an 
of  the  standing  timber  on  mortgaged  premises,  admittedly  insuffici 
pay  the  mortgage  debt ;  the  tax  being  levied  subsequent  to  the  regi 
the  mortgage. 

A  final  decree  was  made  in  this  case  March  28th, 
directing  a  sale  of  the  mortgaged  premises  for  the  paym< 
41  mortgage  made  by  the  defendants  to  the  complainant, 
ing  date  October  28tli,  1873,  and  duly  recorded  Januarj 
1874.  The  tax  laid  on  the  mortgaged  premises  for  the 
1875  not  having  been  paid,  a  warrant  was  issued  uude 
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trliir'ty-fourth  section  of  the  act  concerning  taxes,  {Nix,  Dig, 

l>-4rr2,)  commanding  the  collector  of  the  township  in  which  the 

nxoTtgaged  premises  are  situate,  to  sell  the  standing  timber 

1: Hereon  for  the  payment  of  the  tax.     The  collector  was  pro- 

c'e^^ing  to  carry  out  the  command  of  the  warrant  when  the 

eoruplainant  applied  to  this  court,  by  petition,  for  an  order 

restraining  him  from  making  sale  of  any  part  of  the  timber. 

Jlr,  John  R,  Emery,  for  motion. 

Jlr.  H,  C,  Pitney,  contra. 

T  HE  VICE-CHA^X'ELLOR. 

This  application  was  heard  under  an  agreement  of  counsel, 
that  the  matters  alleged  in  the  petition  should  be  taken  to  be 
triici  ;  that  all  objection  to  the  form  of  the  proceeding  should 
^>^  Nvaived,  and  that  it  should  be  considered  the  questions  dis- 
o'liS'SSicd  were  properly  presented  by  appropriate  pleadings. 

^^>«ctions  33  and  34  of  the  act  concerning  taxes,  {Nix,  Dig. 

'^-^^,)  plainly  direct  that  the  tax  assessed  on  land  held  by  a 

t^i:i5int,  shall  be  assessed  against  the  tenant,  and  not  against  the 

owner.     The  tax  is  spoken  of  as  the  tenant's  tax  ;  he  is  made 

P^i'*«onally  liable  for  its  payment,  and  his  goods  and  chattels 

^^^y  be  seized  and  sold  under  the  warrant  issued  for  its  col- 

*^ction ;  unless  the  assessment  is  made  against  him,  the  de- 

"laiicj  required  by  the  eleventh  section  cannot  be  made,  nor 

^^    he  be  returned  as  a  delinquent,  nor  can  a  warrant  be 

^'^*?necl  against  him.     In  this  case,  the  assessment  was  made 

'^itist  the   owner ;    indeed,  it  could  not   legally  be  made 

^gHingt  any  other  person.     Nix.  Dig.  947,  §  63;  Tindally. 

^  ^^^/ipsburg,  4  Vroom  38.      The  law  required  the  assessor  to 

^*^^as  the  person  who  was  the  owner  on  the  day  when  the 

^**^5?e^^inent  for  that  year  was  to  commence.     Nix.  Dig.  951,  § 

~*  ;    Shippen  v.  Newton,  5  Vroom  79.     The  court,  in  the  case 

*^^t  cited,  say  it  is  the  intention  of  the  law  to  make  the  person 

^ho  ig  the  owner  on  the  day  when,  by  law,  the  assessment  is 

^  ^^mmence,  personally  liable  for  the  tax.     It  is  the  intention 
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of  sections  33  and  34  to  make  the  tenant  primarily  liahk, 
l)ersonaIIy.  The  two  provisions,  therefore,  are  directly  in 
conflict.  It  is  obvious,  as  the  law  now  stands,  the  tenant  i.< 
not  })ersona11y  liable,  nor  can  his  goods  and  chattels  be  sold. 
His  personal  liability  is  no  longer  necessary  to  the  collection 
of  the  tax,  for  the  land  itself  may  be  sold  for  its  paymeut. 
The  condition  of  affairs,  made  necessary  by  sections  33  ami 
34,  to  warrant  a  sale  of  timber,  viz.,  inability  of  the  tenant 
to  pay,  and  of  the  township  authorities  to  compel  payment  l>v 
a  sale  of  his  goods  and  chattels,  cannot  exist  under  our  present 

svstem  of  taxation. 

» 

In  the  absence  of  an  express  l^islative  declaration,  that  a 
tax  levied  against  a  mortgagor,  on  mortgaged  premises,  su^w^- 
quent  to  the  execution  and  registry  of  the  mortgage,  shall  Ik* 
the  primary  lien,  and  paramount  against  the  mortgagt,  I 
think  the  township  authorities  have  no  right,  in  a  case  wh^rt 
it  is  admitted  the  mortgage  premises  are  iusufficrient  to  piy 
the  mortgage  debt,  to  deprive  the  mortgagee  of  any  part  "t 
his  security.  Taxes  levied  subsequent  to  the  registry  of  a 
mortgage,  do  not  have  priority  over  it,  w  ithout  express  legijl^i- 
tion  giving  them  priority.  Ilopjjer  v.  ilalleson,  1  C  E- 
Green  382 ;  Dlnamore  v.  WestcoU^  10  C.  E.  Green  470. 

I  will  advise  an  order  restraining  the  collector  from  makini: 
sjile  of  any  part  of  the  standing  timber  on  the  mortgag<''l 
premises. 


C^SES 


ADJUDGED   IN 


THE  PREROGATIVE  COURT 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1876. 


Theodore  Runyox,  Esq.,  Ordinary. 


'  ^^'^H:    and  others,  appellants,  and   Smith's   Administra- 
tor, respondent. 

,     •    *  he  Orphans  Court  has  no  power  to  determine  as  to  the  validiiy  of 
.      ^*aim8  of  creditors  of  the  esiaie,  upon  an  application  for  an  order  for 
^^•^e  of  decedent's  lands  for  the  payment  of  his  debts  ;  they  have  such 
^*^**  only  in  the  case  of  insolvent  estates. 

**"*  ^he  only  examination  which  the  Orphans  Court  can  make  on  such 

I        Pplication,  is  as  to  whether  the  necetwity  for  the  sale  of  real  estate 

?^'*>  iti  fact,  exist ;  and  on  that  head  they  are  to  accept  the  report  of  the 

^  '^^Oifltrator  or  executor,  as  to  the  amount  of  debts,  unless  the  bona  fides 
of  u-  ,  .  . 

.      '^iB  Statement  be  assailed,  and  it  be  made  a  question  whether  the  claims 

-      sports  have,  in  fact,  been  presented  to  him,  or  whether  the  amounts 

^""^^f  be  not  mis-stated.    In  such  case,  they  are  not  bound  to  accept  his 

^*«nient. 


^    ^U  appeal  from  decree  of  Hunterdon  Orphans  Court,  or- 
^^ing  sale  of  land  of  John  Smith,  deceased,  to  pay  his  debts. 

^^tfsgrs.  Honeyman  and  ife/r,  for  appellants. 
^fe99r%,  Voorhees  and  Large,  for  respondent. 
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The  Ordinary. 

This  cause  was  argueil  on  ^^Titten  briefs.  The  only  qoes- 
tion  presented  by  the  brief  of  the  counsel  of  the  appellants  Is, 
whether  the  Orphans  Court  did  not  err  in  making  the  order 
for  sale,  seeing  that  the  appellants  presented  proof  as  to  the 
invalidity  of  claims  to  the  amount  of  $1800,  against  the  estate, 
reported  by  the  administrator.  This  proof,  they  insist,  should 
have  led  the  court  to  adjudge  that  those  claims  were  invalid. 
Had  they  been  rejected,  the  personal  pr<>p«:ly  in  the  hands  of 
the  administrator  would  have  been  sufficient  to  pay  the  debts 
of  the  estate,  with  all  expenses  of  administration.  The  ad- 
ministrator reported  })ersonal  estate  in  his  hands  to  the  amount 
of  $1273.80,  and  that  the  debts  and  exi)enses  would  together 
amount  to  $2540.89,  leaving  a  deficiency  of  $1267.09.  Among 
the  debts  were  included  three  of  S600  each,  to  Jeremiah, 
Christiana,  and  Elizal>eth  Smith,  respectively.  The!?e,  the 
appellants  insist,  should  have  been  rejected  by  the  court.  The 
Orphans  Court  has  no  power  to  determine  as  to  the  validity 
of  the  claims  of  creditors  of  the  estate,  except  in  the  case  oi 
insolvent  estates.  Bassetfa  Adm^rs  v.  Peftity  1  Hatr,  421. 
The  statute  (Revision  514,  515,  §§  71,  72,  73,)  provides  that 
when  an  executor  or  administrator  discovers  or  believes  that 
the  personal  estate  is  insufficient  to  pay  the  debts,  he  shall 
exhibit,  under  oath,  to  the  Orphans  Court  of  the  county 
where  the  lands  are  situate,  a  true  account  of  the  personal 
estate  and  debts,  as  far  as  he  can  discover,  and  ask  their  aid; 
tliat  the  court  shall  make  an  order  to  show  cause^  and  if,  at 
the  time  fixed  therein,  they  .shall,  on  full  examination,  find 
that  the  personal  estate  is  not  sufficient  to  jmy  the  debts,  they 
shall,  unless  the  heirs  or  devisees  give  bond,  as  provided  by 
the  act,  order  sale  of  the  real  estate,  or  so  much  as  may  he 
necessary.  The  examination  to  be  made  by  the  court  does 
not  embrace  an  adjudication  upon  the  merits  or  validity  of 
the  claims  of  creditors.  Xo  provision  is  made  for  the  litig^' 
tion  of  these  demands,  as  there  is  in  the  case  of  insolvent 
estates.  Nor  are  the  creditors  notified  to  appear  to  substan- 
tiate their  demands.    The  only  examination  which  the  court 
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make,  is  as  to  whether  the  necessity  for  the  sale  of  real 
e$t£ite  does,  in  fact,  exist;  and,  on  that  head,  they  are  to  ac- 
c*ept  the  report  of  the  administrator  or  executor,  as  to  the 
amount  of  debts,  unless,  indeed,  the  bona  fides  of  his  state- 
ment be  assailed,  and  it  be  made  a  question  whether  the  claims 
he  reports  have,  in  fact,  been  presented  to  him,  or  whether 
the  amounts  thereof  be  not  mis-stated.     In  such  case,  they 
are  not  bound  to  accept  the  statement.     So,  too,  in  reference 
to  the  personal  estate.     They  are  not  required  to  accept  the 
statement  of  the  executor  or  administrator,  but  may  inquire  as 
to  its  correctness,  and  this  involves  the  inquiry  as  to  whether 
the  executor  or  administrator  has  accounted  for  all  the  per- 
.^nal  estate  which  has  come  to  his  hands,  or,  if  he  has,  whether 
he  has  discovered  all  of  the  personal  estate. 

I  see  no  error  in  the  proceedings.    The  order  for  sale  will 
be  afl&rmed,  with  costs. 
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In  the  matter  of  the  probate  of  the  will  of  Ciiarlks  Win- 

TERMi'TE,  deceased. 

,^-  A  testator,  sixty-seven  .vean  of  age  at  the  time  of  the  execution  of 
^^  ^ili,  and  somewhat  enfeebled  by  disease,  was  held,  under  the  evidence 
^  ^^  cause,  to  have  been  possessed  of  testamentary  capacity. 

^  A  fiiilure  of  memory  in  stating,  as  a  witness  in  a  suit,  nine  months 
auer  the  execution  of  the  will,  and  when  enfeebled  with  illness  so  severe 
^  ^  t^ndanger  his  life,  that  he  had  given  his  wife  a  part  of  his  personal 

,  ^^»  when  he  had  given  her  none,  held  to  be  no  criterion  of  the  condi- 
tion of  testator's  mind  at  the  time  he  executed  the  will. 

^*  1*hat  testator  made  no  provision  for  his  wife,  is  no  reason  for  refusing 
'^^'^tc  on  the  ground  of  unnatural ness,  especially  when  it  appears  that 
^®  Had  been  cruel  and  unkind  to  him,  and  driven  him  from  tlie  house, 
J^  '^ad  surreptitiously  taken  papers,  notes,  and  other  evidence  of  indebt- 

'^^^^  and  was  holding  them,  and  refused  to  give  then  up  to  him  at  the 
"*"•  of  the  execution  of  his  wilL 
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4.  Co8t8  will  not  be  allowed,  anlesR  in  an  extreme  easei  to  an  unsnccem- 
ful  party  in  contesting  a  will. 

5.  Where  testimony  in  opposition  to  the  probate  of  a  will  has  been  pro- 
tracted to  a  moAt  extraordinary  and  unnecessary  extent,  and  much  of  it  U 
ntterly  incompetent,  costs,  which  might  otherwii«e  have  been  given,  will 
be  denied. 


1 


Mr,  W.  H.  Moriowy  for  proponent. 

Mi\  W,  Lusc  and  Mr,  J,  G,  Shipman,  for  caveatrix. 

Thp:  Okdixary. 

The  testator,  Charles  Wintermute,  died  in  January,  187 
The  paper  propounded  as  his  will  is  dated  on  the  14th 
September,  1872.     It  was  executed  in  Newton,  in  Sussex 
county,  where  it  was  drawn  by  Mr.  Thomas  Anderson,  of  th 
firm  of  Anderson  and  Johnson,  lawyers  of  that  place,  an<       * 
was  executed  by  the  testator  in  the  presence  of  both  of  thot^ 
gentlemen,  as  attesting  witnesses,  and  they  signed  it  accord 
ingly.     The  testator,  at  the  time  of  its  execution,  was  nearlw  ^ 
sixty-seven  years  old,  and  he  was  somewhat  enfeebled  bv " 
disease.     He  had  been  twice  married.     By  his  first  wife,  hc-^ 
had  eleven  children,  all  of  whom  were  living  at  the  date  oft' 
the  will.     After   her   death,  he   married   the  caveatrix,   ii»- 
August,  1855.     The  probate  of  the  will  is  opposed  on  thc^ 
ground  of  the  alleged  incapacity  of  the  testator  and  undu^ 
influence,  which,  the  caveatrix  insists,  was  exerted  over  hini. 
by  certiiin  persons,  among  whom  were  the  proponent,  Lemuel 
F.  L.  Wilson,  the  executor  named  in  the  will ;  Isaac  B.  Win- 
termute, a  son  of  the  testator,  and  John  N.  Newman,  one  or 
testator's  sons-in-law.     By  the  will,  the  testator  gave  all  his 
property  to  his  children.     It  api)ears,  by  the  evidence,  that 
he  and  the  caveatrix  were  not,  at  the  date  of  the  will,  living 
happily  together.     The  character  of  their  relations  to  each 
other  is  shown  by  the  fact  that  in  July,  1872,  he,  by  reason 
of  differences  then  existing  between  them,  left  his  house  and 
.slept  in  the  barn  for  four  or  five  consecutive  nights.    Though 
the  caveatrix  states  that  that  was  the  only  occasion  on  which 
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there   ^as  any  serioos  rupture  between  them,  the  testimony 
^hows,  beyond  all  question,  that  there  were  numerous  other 
-iKKiurrenoes  of  which  he  complained  bitterly,  alleging  grievous 
ill-treatment  at  her  hands  and  at  those  of  some  of  her  rela- 
tions.     Among  other  things,  he  complained  of  her  having 
al)etted  one  of  her  nieces,  who  was  visiting  her,  in  abusing 
hina  by  word  and  deed,  in  August,  1872,  in  a  transaction  in 
^vbieh  she  and  her  niece,  after  he  had  forbidden  the  latter  to 
lake  his  horse,  went  to  the  stable  and  took  the  horse  out,  and, 
<>tt  his  re-taking  it  IVom  them,  she  struck  him,  using  coarse, 
violent,  and  abusive  language  towards  him.     He  also  com- 
plained, and  it  seems  with  reason,  that  his  wife  had  taken 
a\%-ay  from  him  his  valuable  papers,  his  notes,  mortgages,  &c., 
and  refused  to  give  them  up  to  him.     He  complained,  also, 
that  she  had  taken  to  her  own  use,  against  his  will,  the  pro- 
^*^s  of  products  of  his  farm,  to  a  large  amount,  sold  by  her. 
^^  this  situation  of  affairs,  with  his  wife  in  hostility  to  him, 
"^  sent  to  Newton  and  caused  to  be  drawn  a  letter  of  attor- 
^^y,  authorizing  one  of  his  neighbors,  Lemuel  F.  L.  Wilson, 
"t^^  collect  all  moneys  due  or  to  become  due  to  him,  and  to 
^'^at  end  to  take  his  papers  and  securities  into  his  possession, 
and  to  lease  his  lands  and  receive  the  rent  from  them,  or  to 
'^'l*  all  his  personal  property,  except  notes,  bonds,  and  other 
**ho6es  in  action,  and  to  invest  his  money.     This  letter  of 
•attorney  was  executed  by  him  on  or  about  the  7th  of  Septem- 
^^i  1872.     It  proved  insufficient  for  the  purpose  which  it 
^^^  mainly  intended  to  answer.      His  attorney  could  not 
^^tain  possession  of  his  papers  by  means  of  it.     He  then 
^^*^nt  to  Newton  with  Mr.  Wilson,  and  consulted  with  Mr. 
•^^derson  in  relation  to  his  affairs.     The  latter  advised  him 
^0  make  his  will,  and  in  order  to  get  his  pai)ers  out  of  the 
^^^uds  of  his  wife,  and  to  keep  his  affairs  out  of  her  control, 
^^  execute  a  deed  conveying  his  proj>erty  to  trustees.     The 
^*iU  was  drawn  and  executed,  but  the  testator  took  the  making 
'^f  the  trust  deed  into  further  consideration,  and  it  was  not, 
^^  fact,  executed  until  about  five  days  afterwards,  and  it  was 
^"«n  drawn  in  Belvidere.     The  formalities  required   by  the 
Vol.  xn.  2  f 
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s^tatute  were  all  observed  in  the  execution  of  the  will.    ' 

subscribing  witnesses  testify  distinctly,  to  the  testator's  capa 

at  the  time.     Mr.  Anderson,  having  said  that,  in  his  ju 

ment,  the  testator  was  of  sound  and  disposing  mind 

memory  when  he  executed  the  will,  was  asked  by  the  cou 

of  the  caveatrix  for  the  grounds  of  his  belief.     He  answ< 

as  follows :    "  My  judgment  or  opinion  was  based  upon  y 

I  heard  Mr.  Wintermute  say  during  that  visit,  prior  to 

making  of  the  will ;  he  talked  and  acted  like  a  man  ^ 

was  in  full  possession  of  his  mental  faculties ;   he  seeme( 

know  what  he  was  talking  about,  in  making  the  disposi 

of  his  property  that  he  did  by  the  will ;  he  seemed  to  m< 

be  acting  from  reasonable  motives,  and  I  saw  nothing  in 

conversation  about  his  business  affiiirs,  which   indicated 

mental  derangement,  or  such  mental  imbecility  as  would 

qualify  a  man  from  making  a  valid  will ;  his  mind  appo 

to  be  troubled  about  his  difficulties  'with  his  wife,  and 

appeared  to  be  suffering  from  bodily  disease,  but  he  seei 

to  understand,  perfectly,  the  nature  of  the  business  he 

doing,  in  making  the  will ;  in  the  conversation  which  I 

with  him  the  day  before  the  will  was  drawn — I  mean  at 

time  I  advised  him  to  appoint  a  trustee — he  seemed  perfe 

rational,  talked  about  his  troubles  with  his  wife  like  a  i 

who  knew  what  he  was  talking  about,  and  I  could  not  t 

detect,  either  in  his  manner  or  his  language,  any  sigr 

mental   derangement,   aberration,   or   imbecility.      W'hei 

advised  him  to  appoint  a  trustee,  if  my  recollection  ser\'es 

and  I  am  quite  confident  it  does,  he  said  that  he  would  t 

time  to  consider  the   proposition   to   appoint   a  trustee 

thought  that  showed  deliberation  and  caution  on   his  p 

because  I  informed  him  fully  of  the  effect  and  force  < 

trust  deed,  explained  to  him  that  it  would  transfer  his  pi 

erty  from  himself  to  his  trustee,  and  enable  the  trustee,  ii 

disposed,  to  set  him  at  defiance,  and  that  if  he  should  app 

a  trustee,  the  person  selected  by  him  should  be  some  one 

whom  he  could  place  undoubting  confidence ;  he  seemed 

appreciate  the  fact  that  such  a  step  on  his  part  would  be 
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of  grave  importance,  and  one  which  ought  to  be  thoroughly 
considered  by  him  before  taking  action  upon  it."  Mr.  Robert 
T.  Johnson,  the  other  witness  to  the  will,  says,  that  at  the 
time  when  the  testator  signed  his  name  to  the  will,  he  wjis,  in 
the  witness'  judgment,  of  sound  and  disposing  mind  and 
memory,  and  he  says  he  bases  his  opinion  u|)on  the  fact  that 
he  had  considerable  conversation  with  him  at  the  time,  in 
r^rd  to  his  business,  and  he  saw  nothing  in  his  manner  or 
conversation  which  denoted  anything  but  a  sound  mind.  After 
the  will  was  drawn,  and  l^efore  it  was  executed,  Mr  Anderson 
read  it  over  and  explained  it  to  the  testator,  who,  after  the 
reading  was  finished,  expressed  his  entire  satisfaction  with  it. 
Mr.  Johnson  says,  the  testator  said  his  wife  had  been  acting 
badly ;  that  she  had  drawn  a  knife  on  him,  and  had  made 
threats  against  him  ;  that  he  was  afraid  of  his  life,  and  that  she 
had  taken  a  portion  of  his  property  without  his  consent,  and  that 
he  did  not  think,  from  the  manner  in  which  she  had  treated  him, 
that  she  deserved  to  have  any  of  his  property.  He  says,  the 
testator  gave  the  directions  to  Mr.  Anderson  immediately 
before  the  will  was  drawn,  and  in  his  presence,  and  that  he 
noted  a  [>art  of  the  directions  on  paper  for  Mr.  Anderson. 
Aa'ording  to  the  testimony  of  Messi's.  Anderson  and  Johnson, 
it  is  clear  that  the  testator,  at  the  time  of  the  executiim  of  the 
will,  had  testamentary  capacity,  and  was  fully  aware  of  the 
tfleet  of  that  instrument  upon  his  property,  and  of  the  claims 
'>f  his  wife  and  children  upcm  him.  Nor  is  there  any  evidence 
to  the  contrary  in  the  fact  that  in  giving  to  Mr.  Andei'son 
the  names  of  his  eleven  irhildren,  he  omitted  the  name  of  one, 
(it  ap))ears  that  he  at  once,  as  soon  as  the  omission  was 
observe*!,  properly  supplied  it  by  giving  the  name  of  his  son 
Andrew,)  or  in  the  fact  that  in  giving  those  names  he  omitted 
the  middle  initial  of  some  of  them,  or  in  the  circumstance 
that  when  the  will  was  read  over  to  him,  before  signing,  he 
>vas  described  therein  as  resident  of  the  county  of  Sussex, 
^r.  Johnson  says  he  discovered  the  omission  of  the  name  of 
owe  of  the  children  when  the  comparison  of  the  names  on  the 
list,  which  had  been  made  of  the  names  of  the  children  as 
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given  by  the  testator^  with  the  names  in  the  will,  ^-as  madt 

:md  he  »avs  he  thinks  the  testator  aL<o  mentioned  it.     Th 

omission  of  the  middle  initial  of  the  names  of  some  of  th 

children,  is  a  matter  of  no  importance,  and  as  to  the  mistak 

in  stating  the  residence  of  the  testator,  Mr.  Johnson  testifie 

that  when  the  will  was  read  over,  before  signing,  he  disco vere< 

the  error,  and  it  ^vas  at  once  corrected.     The  testator  appear 

to  have  spoken  freely,  fully,  intelligently  and  accurately  o 

the  occurrences  between  him  and  his  Anfe,  of  which  he  com 

plained,  and  which  led  him  to  make  a  will  so  that  she  migh 

not  have  any  part  of  his  ])ersonal  estate  after  his  death.     It  i 

urged,  however,  as  evidence  of  his  incapacity,  that  sub^ 

quently  to  the  execution  of  the  will,  when  he  was  unde 

examination  on  the  14th  of  June,  1873,  as  a  witness  in  a  sui 

brought  in  the  Court  of  Chancer}'  of  this  state,  by  the  trustee? 

against  him  and  his  wife,  to  obtain  ]K)sses^ion  of  his  papei 

still  withheld  by  her,  he  did  not  remember  the  contents  of  hi 

will,  and  was  then  under  the  impression,  and  so  testified,  ths 

by  it  he  had  given  to  his  wife  a  part  of  his  personal  estat< 

It  is,  in  the  first  place,  to  be  remarked,  that  the  examiuatio 

in  question  took  place  nine  montlis  after  the  execution  of  tli 

will,  and  that,  therefore,  liLs  mental  condition  at  that  time 

by  no  means  to  l>e  accepteil  as  a  criterion  as  to  the  conditio 

uf  his  mind  on  the  14th  of  September,  1872;  and  in  the  ne: 

j>lac»e,  the  testator  was,  at  the  time  of  this  examination,  coi 

fined  to  his  Ijed  with  illness  so  severe  as  to  endanger  his  lit 

was  exhausted  bv  the  heat  of  the  weather,  and  confused  bv  tl 

questioning  to  which  he  was  subjected.     And  again,  it  appea 

in  evidence  that  five  days  afterwards,  in  the  same  examinatio 

he  testitieil  that  after  the  jiarties  had  left,  after  the  examin: 

tion  on  the  14th  of  June,  and  all  had  gone  to  bed,  his  reco 

lection  returned  to  him,  and  that  he  then  remembered  talkii 

to  Mr.  Anderson  about  his  wife's  **  going  on  "  and  abusii 

him,  and  that  he  then  told  Mr.  Anderson  that  **  he  want< 

the  will  made  in  that  way  ;  that  she  had  her  share,  and  mor 

of  the  *  loose  property,^  and  that,  therefore,  the  ^land  property 

she  must  have,  of  course ;  that  then  Mr.  Anderson  ^  went  i 
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it  '   a.nd  wrote  it  just  as  he  had  told  him  to  write  it  at  that 

time ;  that  Mr.  Anderson  read  it  and  called  Mr.  Johnson,  and 

they  two  signed  it ;  that  he  told  Mr.  Anderson  he  wanted  the 

*  loose  property '  to  go  to  the  children,  and  that  the  reason  he 

^licl   not  have  any  provision  made  for  his  wife  in  the  will,  was 

thati  he  thought  she  had  her  share  of  the  '  loose  property.' " 

He   proceeded  to  give  reasons  for  saying  that  she  had  had 

her    share  of  his  personal   property.     There  is  nothing   in 

the    examination  of  the  testator,  except  the  temporary  for- 

g^tf\ilness  as  to  the  contents  of  his  will  on  the  14th  of  June, 

^^plained  by  the  circumstances  above  mentioned  in  that  con- 

^^otion,  to  indicate  any  want  of  testamentary  capacity,  even  at 

the  time  of  that  examination,  though  the  testator  was  confineii 

^^^  His  bed  with  illness,  and  as  before  mentioned,  it  was  nine 

^^^oriths  after  the  execution  of  the  will.     Moreover,  he  appears 

^  have  had  no  disposition,  either  then  or  at  any  time  sub- 

^*^iiently,  to   change   the   testamentary  disposition    he   had 

*^^acle.      But  it  is  insisted,  on   the   part   of  the   caveatrix, 

^'Uit  there   is  positive  evidence  of  incapacity,  in    the   testi- 

niotiy  of  witnesses  who  were  well  acc|uainted  with  the  tes- 

^^or,  and  who  regarde<l  him  as  being  incompetent  to  make 

^   vvill  at  the   time  when   the  will   was   signed.     Of  those 

^^'ho  were  produced  by  her,  Andrew  X.  Snover,  and  the  testa- 

^'^^''s  son-in-law,  Philip  Johnson,  are  confidently  relied  upon 

^"^  having  had  abundant  opportunity  for  observation,  and  as 

^^t,  being  liable  to  objection  or  criticism  on  the  score  of  interest 

^^  the  subject  matter  of  the  controversy ;  the  former  having, 

^^  is  alleged,  no  interest  whatever  in  it,  and  the  interest  of  the 

latter  lying  in  the  direction  of  support  of  the  will.     The  facts 

^^^ified  to  by  them,  as  the  basis  of  their  opinion  as  to  the  in- 

^napetency  of  the  testator,  by  no  means  warrant  their  conclu- 

^^on,  and  the  dealing  of  both  of  them  with  him  during  all 

the  period  of  his  alleged  incompetency,  not  only  manifested 

^Q  doubt  on  their  part,  as  to  his  mental  capacity,  but  showeil 

Aeir  belief  in  his  competency.     This  is  notably  illustrated  by 

^neir  effort  to  bring  about  a  settlement  between  him  and  his 

^*fe, after  the  existence  of  the  will  was  known.     Johnson  ap- 
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poiirs  not  only  to  have  arninged,  its  he  supj)Osed,  a  settlement 
with  the  testator,  in  June,  1873,  but  he  and  the  caveatrix,  bv 
artifice,  by  the  unfounded  allegiition  that  the  testator,  who 
was  then  under  examination  in  the  suit  in  Chancery  before 
referred  to,  \\b^  too  ill  to  pro(*eed  with  his  examination,  ob- 
tained delay  in  those  proceedings,  in  order  to  conclude  th» 
settlement  without  the  influence  of  the  trustees  or  their  coun- 
sel. The  terms  of  that  settlement,  according  to  Johnson^ 
testimony,  were,  that  the  caveatrix  was  to  pay  her  own  casi 
and  expenses  of  the  litigation,  and  the  testator  was  to  pay  hi 
and  she  was,  at  his  death,  to  have  one-third  of  all  his  proper^ 
real  and  personal,  which  would  remain  after  deducting  thoe 
costs  and  expenses,  on  his  part,  and  was  to  have  from  him 
guarantee  to  that  effect.  He  was  to  pay  her  >300,  and  si 
was  to  provide  her  own  support  from  that  time  for^vard.  SI 
was  to  give  up  to  him,  or  to  any  one  he  should  name,  all  iM 
l>apers  belonging  to  him,  which  she  had  in  her  possessio 
Johnson  testifies  that  the  testator  was  anxious  to  carry  oi 
this  arrangement,  and  to  that  end  was  desirous  of  having  t  J 
proper  papers  drawn  and  executed  ;  that  he  told  Johnson  3 
wanted  his  trustees  to  consent  to  it ;  and  he  further  says  tb 
the  testator  said,  when  he  dei»lined  to  carry  out  the  pro|)06^ 
settlement,  that  some  one  of  the  trustees  had  told  him  that  tl 
terms  were  not  as  Johnson  had  told  the  testator  they  wen 
Johnson  says  he  knew  the  testator  understood  the  terms,  an 
that  the  latter  said  he  would  be  very  glad  to  have  the  matte 
settled,  and  wanted  it  settled  while  he  was  living;  that  h< 
recj nested  that  the  lawyers  intruste<l  should  know  nothing  about 
it,  for  he  was  afniid  they  would  bring  up  some  objection  and 
interfere  with  the  settlement.  In  all  this  proi)08etl  adjust^ 
ment  of  the  difficulties  l)etween  the  testator  and  his  wife,  then 
is  no  intimation  whatever  of  any  want  of  capacity  on  th( 
part  of  the  testator,  but,  on  the  other  hand,  he  was^evidentlj 
regarded  as  being  in  all  respects  competent  to  contract  on  th< 
subject  of  the  relations  between  him  and  his  wife,  and  ih\ 
disjK)sition  and  control  of  his  entire  estate.  The  same  obser 
vation  ap])lies  to  the  testimony  of  Mr.  Snover.     The  opinioi 
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<>f  Samuel  H.  Lanterman,  as  to  the  testator's  want  of  capacity 
about  the  time  of  making  the  will,  also,  is  not  sustained  by 
the  facts  he  adduces  to  support  it.     The  testator,  in  the  con- 
versations which  the  witness  gives,  appears  to  have  had  aocu- 
^te  memory,  and,  indeed,  none  of  the  things  which  the  wit- 
J^ess  says  were  said  and  done  by  the  testator,  and  which  he 
^ddnces  as  the  grounds  of  his  judgment,  lead  to  the  conclu- 
sion which  he  professes  to  have  reached  as  to  the  testator's 
'^'ant  of  capacity.     It  may  be  observed,  that  he  appears  to 
have  taken  much  interest  in  behalf  of  the  caveatrix,  in  this 
^^ntroversy.     William  C.  Larzalier,  another  of  the  witnesses 
pixrfuced  by  the  caveatrix  on  the  subject  of  capacity,  appears 
to  have  founded  his  opinion  mainly  on  the  physical  condition 
^f^  the  testator.     He  says  he  was  dull  and  stupid,  and  that  he 
^poke  in  a  low  tone  of  voice,  and  was  languid.     The  testator 
^5is  sick  at  the  time.    The  witness  states  an  instance  in  which, 

• 

^^   a  business  transaction  between  him  and  the  testator,  in  the 
^^inter  of  1871-2,  in  regard  to  a  life  insurance,  which  one  of 
t*^«  testator's  sons  proposed  to  obtain  upon  his  own  life,  he 
^^5x^  a  conversation  with  the  testator  on  the  subject,  and  another 
^^^Isequent  conversation,   a   few   days   afterwards,  in  which 
^*^tter  conversation  the  testator  exhibited  a  want  of  memory 
^^ith  r^ard  to  the  matter.     The  circumstances  are  not  stated 
"^^'tth  sufficient  particularity  and  definiteness  to  enable  me  to 
i^dge  whether  they  did,  in  fact,  indicate  a  want  of  capacity  at 
"^be  time.  At  most,  they  exhibited  a  failure  of  memory,  which, 
judging  from  the  other  testimony  in  the  cause,  wa.s  temporar}' 
*^^erely,  and  probably  attributable  to  the  severe  illness  from 
^^hich  the   testator   had    been   suffering.      Marshall    Hunt 
t^tifies  that  the  sickness  which   the  testator  had  in   1867, 
had  weakened  his  mind,  yet  it  appears   that  this  witness 
^as  engaged  in  the  effort  to  make  a  settlement  between  the 
testator  and  his  wife,  in  June,  1873,  and  ac*cordiug  to  his  own 
^tatftment,  treated  the  testator  as  a  man  of  sound  mind,  memory 
^  understanding  at  that  time,  as  he  must  certainly  be  pre- 
sumed to  have  done   under   the  circumstances.      Abraham 
^31*8  testimony  on  the  subject  is  unimportant.     His  opinions 
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are  evidently  based  on  the  testator^s  physical  condition  i\> 
affected   by   age  and   illness.     The   testimony  of  Jacob  L. 
Swayze,  notwithstanding  the  witness^  opinion  as  to  the  testator- 
incompetency,  contains  no  fact  from  which  a  conclusion  against 
the  testator's  capacity  to  make  a  testamentary  disposition  of 
his  property,  can  fairly  be  deduced.     On  the  other  hand,  it  i> 
evident  that  the  witness  did  not  r^ard  the  testator  as  being 
incompetent  to  transact   business.     The  testator  appears  to 
have  had  money  on  deposit  in  the  bank  of  which  the  witue^^ 
was  the  cashier,  and  to  have  drawn  it  out  by  check  as  occasion 
required.     Besides,  in  the  investment  made  for  him  by  the 
witness  on  the  Struble  mortgage,  on  or  about  April  1st,  1869 
or  1870,  and  to  which  the  witness  refers  as  an  occasion  on 
which  the  testator  exhibited  unsoundness  of  mind   in  the 
witness'  opinion,  the  testator  appears  not  only  to  have  taken 
part  in  the  discussion  as  to  the  investment,  but  his  inclination 
to  loan  the  money  to  a  friend,  (or  distant  relation,)  nameil 
Titman  or  Sipley,  in  Pennsylvania,  had  to  be  overcome  by 
the  witness,  who  recommended  that  the  money  be  loaned  to 
Struble.     The  witness  says,  in  substance,  that  the  testator  sai<l 
they  proposed  to  make  the  loan  to  their  friend,  (or  distant 
relation,)  and  talked  about  the  rate  of  interest,  and  seemed  t«» 
be  anxious  to  make  the  loan  and  reluctant  to  take  the  witness 
advice,  because  the  testator  preferred  to  make  the  loan  to  hi^ 
friend  or  distant  relation.     He  also  says  that  the  testator  aske<l 
him  from  what  date  he  would  allow  him  interest  on  the  loan 
if  made  to  Struble.     The  testimony  of  John  Lance  is  subjeii 
to  the   same  general  observations  that  have  been  made  in 
respect  to  the  testimony  of  Jacob  L,  Swayze.     The  opinion- 
of  these  witnesses,  (they  are  none  of  them  experts,)  are  in 
themselves  of  no  weight,  except  as  they  are  sustained  by  the 
facts  adduced  in  support  of  them,  and  the  facts  on  which  they 
rest  are  either  inconsequential  or  inconclusive.     They  are  all 
outweighed  by  proof  of  the  efforts  made  in  behalf  of  the 
caveatrix,  by  herself,  her  law^'er  and  others  in  June,  1873,  ^ 
effect  a  settlement  with  the  testator,  by  which  his  capacity  t'^ 
transact  that  business,  involving,  as  before  remarked,  thedi?- 
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position  of  his  estate,  is  conceded.     There  is,  however,  other 
evidence  in  the  cause  in  favor  of  the  testator's  capacity.     The 
testator's  brother  Frederick,  Marcus  J.  Lambert,  John  L. 
Teel,  John   Messier,  Thomas  Drumm,  Philip  L.  Garrison, 
-Alfred  F.  Fellows,  Levi  H.  Newman  and  William  M.  Perrine 
all  testify  to  his  capacity.     It  is  unnecessary  to  particularize 
or  dwell  upon  their  testimony.     It  may  be  remarked  that  the 
testator  held  office  in  the  township,  almost  if  not  quite  con- 
tinuously, from  1848  until  he  moved  away;  and  from  1867 
to  1872,  when  he  moved  out  of  the  township,  he  held  the 
office  of  commLssioner  of  appeals  in  cases  of  taxation.     Dr, 
John  C.  Johnson  also  testifies  to  his  capacity.     He  was  the 
testator's  physician  from  January,   1864,  till   the  testator's 
death  in  January,  1874.     He  testifies,  that  having  in  view  his 
examination  of  the  testator,  his  intercourse  with  him  and  his 
observation  of  the  effect  of  his  disease  and  medicine  and  de- 
clining years,  he  saw  no  jmrticular  reason  to  consider  him  a 
very  different  man  from  the  time  of  his  illness  in  1867,  down 
to  the  time  of  his  last  sickness,  from  what  he  was  previously,, 
according  to  his  knowledge  of  him  ;  that  before  his  sickness 
in  1867,  he  considered  him  a  man  of  fair  mind  and  common 
sense ;  that  he  considered  him  a  man  of  disposing  mind  and 
memory  during  that  time;  that  after  the  sickness  of  1867^ 
the  testator  was,  in  the  witness'  judgment,  of  sound  mind,  and 
that  he  seemed  to  him  to  be  very  much  the  same  mentally,  aa 
he  had  always  known  him  to  be,  from  thence  to  the  close  of 
tis  life.     The  testator  labored  under  no  delusion  in  reference 
to  his  wife.     The  evidence  shows  that  he  had  been  subjected 
t:o  the  treatment,  at  her  hands,  of  which  he  complained.     One 
^f  the  terms  of  the  settlement,  which  was  proposed  to  him  in 
lier  behalf,  in  June,  1873,  was,  that  she  should  return  his 
papers  to  him  which  she  then  still  held.     The  transaction,  in 
which  he  charged  her  niece,  Kate  Shaw,  with  violence  towards 
him  in  the  presence  of  his  wife,  was  an  actual  occurrence,  the 
particulars  of  which  he  detailed  correctly.     His  forced  retire- 
ment from  his  house  to  sleep  in  the  barn  for  four  or  five  nights, 
was  no  figment  of  his  imagination,  but  a  reality.     The  other 
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Bcts  of  his  wife,  of  which  he  complained  as  having  rendered 
his  life  miserable,  are  proved  to  have  taken  place.  I  cannot 
doubt  that  he  had  testamentary  capacity  when  the  will  was 
executed,  and  I  am  satisfied  from  the  testimony,  that  while  in 
making  the  will  he  acted  upon  the  suggestion  and  advice  of 
his  counsel,  he  was  under  no  coercion  or  control ;  that  he 
acted  voluntarily  in  all  respects,  and  that  the  will  was  the 
offspring  of  his  own  volition. 

The  will  is  attacked  on  the  ground  that  it  is  an  unnatural 

will,  because  it  makes  no  provision  for  his  wife.     But  th 
evidence  is  clear  that  such  a  disposition  was  in  accordan 


with  his  views  as  to  his  duty.     He  said  she  had  had  mon=^ 
than  her  share  of  his  personal   estate.     At  the  time  whei 
the   will   was   made,   she   had   in   her   possession,  and  wa^r 
withholding    from    him,   his    notes    and    bonds  and   mort- 
gages and  other  evidences  of  debt,  which  she  had  surrepti- 
tiously, and   against  his  will,  taken  away   from   him.     Ii 
his  then  state  of  mind,  arising  from  the  occurrences  betweei 
her  and  him  before  referred  to,  of  which  he  complained,  (and 
as  the  weight  of  the  testimony  shows,  not  without  reason,) 


will,  by  which  she  was  to  be  excluded  from  participation  ii:m 
his  estate  beyond  her  right  of  dower,  of  which  he  could  no* 
deprive  her,  was  to  be  expected.  Nor  do  I  find  from  th^ 
evidence  that  the  proponent  and  others^against  whom  the  charges 
of  fraud  is  made,  are  in  any  wise  justly  subject  to  the  impu^ — 
tation.     The  will  will  be  admitted  to  probate. 

The  case  is  one  in  which  no  costs  should  be  awarded  to  th^ 
•caveatrix.     "  It  must,"  said  the  Ordinary,  (Chancellor  Green,) 
in  Pennne  v.  ApplegatCy  1  McCarter  631, 638,  "  be  an  extreme 
•case  that  would  justify  a  court  in  giving  costs  to  an  unsuccessful 
party  in  contesting  a  will,"    See  also  CoUins  v.  Townleyj  6  CI 
E,  Green  353.     In  addition  to  this  consideration,  there  is  still 
^another  leading  to  the  same  conclusion.     The  testimony  iii 
this  case  has  been  protracted  to  a  most  extraordinary  and 
unnecessary  extent,  and  ver}'  much  of  it  is  utterly  incompetent. 
Under  such  circumstances,  costs,  which  might  otherwise  have 
been  given,  will  be  denied.     StvJtz  v.  Schaefie,  18  JEng,  L.  & 
£.  576,  598, 
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Tappex,  appellant,  vs.  Davidhox,  respondent. 

1.  The  effect  of  the  statement  in  the  atte*«talion,  that  the  will  was  signed 
'n  the  presence  of  the  testator,  is  to  throw  the  burden  of  proving  that  it 
*'a!«  not  so  signed,  upon  the  opponents  of  the  will. 

2.  Where  it  is,  at  most,  doubtful  on  the  evidence,  whether  the  will  was 
"ot  si^ed  in  testator's  presence,  the  presumption  arising  from  the  state- 
'Jient  of  the  attestation  clause  is  not  overcome. 


On  appeal  from  Hudson  Orphans  Court. 
-^l/r.  Lupton  and  Mr.  Joel  Parker,  for  appellant. 
-X/r.  C.  H.  Wi'nfieldy  for  respondent. 


HE  Ordinary. 

iTie  question  presented  on  the  hearing  of  this  appeal  was, 
^^*^^ther  the  paper  propounded  as  the  last  will  and  testament 
^**     John  W,  Fisher,  deceased,  was  signed  by  the  attesting 
^'^^trnesses  in  the  testator's  presence.     At  the  signing  of  the 
}^^^ll,  the  testator  was  lying  in  bed,  in  a  small  room  which  ad- 
J<^\^ed  a  larger  one,  from  which  it  was  separated  by  a  parti- 
^^t;ion,  in  which  were  a  door  and  a  small  window.     The  testa- 
^^1*  signed  the  will,  in  the  presence  of  the  witnesses,  as  he  lay 
*^  bed.     They  signed  in  the  large  room.     In  that  room,  there 
^^''^re  a  table  and  a  desk.     At  the  latter,  the  will  was  drawn. 
-*^he  person  who  drew  it  was  a  New  York  lawyer,  Mr.  Frank- 
*iti  Brown.     This  gentleman  and  Ole  Erckson  were  the  wit- 
^>^s8es  to  the  signing  of  the  will  by  the  testator.     If  the  wit- 
^>€sses  signed  at  the  table,  the  testator  could  have  seen  them. 
If  they  signed  at  the  desk,  he  could  not.     The  attestation  cer- 
tificate states  that  the  witnesses  signed  in  the  presence  of  the 
testator.     Mr.  Erckson,  when  the  will  was  proved  before  the 
^^iirrogate,  made  affidavit  that  he  and  Mr.  Brown  signed  their 
names  as  witnesses  in  the  presence  of  the  testator.     On  the 
trial  of  the  appeal  before  the  Orphans  Court,  Mr.  Erckson, 
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when  first  examined,  testified  that  he  and  Mr.  Brown  signe 
at  the  desk.  He  8ul)sequently  returned  to  the  witness  staa 
to  say,  and  then  said,  that  he  might  have  signed  it  at  tl 
table.  Mr.  Brown,  in  like  manner,  testified  that  he  was  u^ 
sure  whether  he  signed  it  at  the  table  or  the  desk,  but  that  h 
best  impression  was,  it  was  at  the  latter.  He  also  was  subs?- 
quently  examined  again,  and  testified  that  the  more  he  thou^l 
upon  the  subject,  the  more  he  was  inclined  to  l)elieve  that  1 
signed  at  the  table,  and  not  at  the  desk,  but  that  he  could  11 
swear  positively  that  he  signed  at  the  table,  but  lx?lievwl  tli 
he  did,  and  that  his  best  recollection  would  be  tliat  he  sigui< 
at  the  table.  There  were  in  the  rooms,  besides  Mr.  Brov 
and  Mr.  Erckson,  the  wife  of  the  latter,  the  widow  of  the  t< 
tator,  Mr.  Tappen,  one  of  the  devisees  named  in  the  will,  ai 
the  testator's  son,  John  Fisher.  Both  Mrs.  Erckson  and  >L 
Fisher  testify  positively  that  the  witnesses  signed  at  the  tal^ 
while,  on  the  other  hand,  John  Fisher  testifies,  with  eqv 
positiveness,  that  they  signed  at  the  desk.  Tap[>en  says 
cannot  say  positively  that  he  saw  the  witnesses  sign.  The  etl^ 
of  the  statement  in  the  certificate  of  attestation  that  the  nv 
was  signed  by  the  witnesses  in  the  presence  of  the  testiitor, 
to  throw  the  burden  of  proving  that  it  was  not  so  signed,  up 
the  opponents  of  the  will.  Mundy  v.  Mundyy  2  McCwter  2^ 
Allaire  v.  Allaire,  8  Vroom  312;  Wright  v.  Bogers,  1  L. 
P.  and  D,  678.  The  question,  therefore,  is  \vhether  the  nc^ 
tive  proposition  is  proved.  Though  both  of  the  sul)scribi  ^ 
witnesses  testified,  in  the  first  place,  in  their  examination 
the  Orphans  Court,  that  according  to  their  recollection,  (ai 
eight  months  had  elapsed  after  the  will  was  signe<l  l)efore  th« 
were  examined  in  the  Orphans  Court),  the  signing  took  pla 
at  the  desk,  yet  neither  of  them  had  a  positive  recollection  r 
the  subject.  Erckson  swore,  in  the  atKdavit  above  mentions 
on  the  3d  of  March,  1875,  less  than  two  months  at\er  tl 
signing  of  the  will,  that  lx)th  witnesses  signed  in  the  present 
of  the  testator.  Mrs.  Erckson,  who  has  no  interest  in  the  coi 
troversy,  and  Mrs.  Fisher,  the  testator's  widow,  both  swc: 
positively  that  the  witnesses  signed  at  the  table.     Opposed  1 
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them,  is  the  testimony  of  John  Fisher,  who,  though  he  had 
tt^tifiwl  in  the  cause  on  the  part  of  the  appellant  below,  was 
ri-cjilled  bv  them  after  the  testimony  in  the  cause  had  been 
oliised,  and  the  cause  had  been  summed  up  by  counsel   and 
^nbmittcHi  to  the  court,  and  was  under  consideration  accord- 
ingly.   Xo  reason  is  given  for  not  having  examined  the  wit- 
ntss  on  the  subject,  while  the  taking  of  the  testimony  in  the 
<"uij«e  wai*  in  pn)gress.     There  is  nothing  in  his  testimony 
^'hich  entitles  him  to  greater  credit  than  Mrs.  Erckson  and 
-Vrs.  Fisher.     It  is  suggested  that  he  is  testifying  against  his 
interest,  according  to  the  will.     But  that  is  obviously  not  a 
'•nterion  to  be  absolutely  relied  on,  and  is  at  least  not  conclu- 
^'^6  in  his  favor  as  against  two  other  unim])eached  witnesses, 
^"ho  had  equal  opportunity  of  observation  with  him.     His 
•'^'^•tual   interest   in   the   controversy   may   not   appear.     But 
ii«>\vever  that  may    be,  the  evidence  does  not  show  conclu- 
'''vely  that  the  will  was  not  signed  by  the  witnesses  in  the 
pi*e>«ence  of  the  testator.     Says  the  judge,  (Lord  Penzance,)  in 
^^'f/ht  V.  Bof/era,  "the  court  ought  to  have,  in  all  aises,  the 
^^**oiigest  evidence  before  it  believes  that  a  will,  with  a  perfect 
*^^tetJitation  clause,  and  signed  by  the  testator,  was  not  duly 
^*^*H?uted,  otherwise  the  greatest  uncertainty  would  prevail  in 
^ne   proving  of  wills;  the  presumption  of  law  is  largely  in 
^avor  of  the  due  execution  of  a  will,  and  in  that  light  a  per- 
^^'^'t  attestation  clause  is  a  most  important  element  of  proof.'' 
^n  that  case,  the  testator  signed  his  will  in  the  presence  of  two 
^^itnesses,  an  attorney  and  liLs  clerk,  whose  names  were  written 
^^  the  foot  of  a  full  attestation  clause.     After  the  death  of  the 
^^tator,  an  affidavit  was  required  as  to  certain  interlineations 
>vhich  appeared  on  the  face  of  the  will,  and  such  affidavit  was 
pi^pared  by  the  clerk,  on  a  printed  form,  the  blanks  being  filled 
lu  by  him.     This  affidavit  was  sworn  to  by  the  attorney,  and 
*^ntained  the  usual  clause  of  due  execution ;  more  especially, 
that  the  witnesses  had  signed  their  names  in  the  presence  of 
^"C  testator.     After  the  death  of  the  attorney,  the  clerk,  for 
^"C  first  time,  gave  information  that  the  will  was  not  signed 
*^y  the  witnesses  in  the  presence  of  the  testator,  (who,  at  the 


462  PREROGATIVE  CXDURT. 


Brokaw's  Executor  v.  Conover. 


time  of  signing  the  will,  was  at  his  house,)  but  in  the  attor- 
ney's office,  and  at  the  trial  gave  evidence  to  the  same  effed 
No  other  witness,  to  corroborate  or  disprove  the  statement, 
was  produt"ed.     The  court,  on  review  of  all  the  circumstance*, 
declined  to  act  upon  the  recollection  of  the  surviving  witne^N 
and  decreed  probate  of  the  will  as  having  been  duly  exet'uteil. 
In  the  case  l)efore  me,  the  testamentary  witnesses,  when  ex- 
amined eight  months  after  the  signing  of  tlve  will,  were  in 
doubt  as  to  whether  the  will  was  or  was  not  signed  at  the 
table,  which  was  in  sight  of  the  testator.     Two  otlier  witnesiiie*, 
who  were  present,  testified  that  the  testamentarj-  >vitnesses  did, 
in  fact,  sign  at  the  table,  while  another  swore  that  they  signed 
at  the  desk.     At  most,  it  is  doubtful  on  the  evidence  whether 
the  will  was  not  signed  at  the  table,  and  under  such  eimini- 
stances,  the  presumption  arising  from  the  statement  of  the  at- 
testation clause  is  not  overcome. 

The  decree  of  the  Orphans  Court  will  l)e  rev<•n^etl. 


BuoKAw's  Exe('i:t()r  t?«. Conover. 

1.  Costs  and  counAel  feefi  of  caveator,  disallowed.     Decree  for  paynieDt 
of  proponent's  costs  by  caveator,  refused. 

2.  An  extra  allowance  of  f  225  to  the  Orphans  Cwirt,  beyond  legal  ft**- 
disallowed. 


On  appeal  from  Hunterdon  Orphans  Court. 

3Ir,  G.  A,  Allen,  for  appellant. 

3fr.  J,  N,  Voorhee^j  for  respondent. 

The  Ordinary. 

This  appeal  brings  up  for  review  so  much  of  the  decree  *'» 
the  Orphans  Court  of  Hunterdon  connty,  admitting  to  p^^ 
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3  will  of  Dorothy  Brokaw,  deceased,  as  awards  costs 
nsel  fees  to  the  caveator,  and  so  much  of  an  order 
!06ts  in  the  snit,  as  makes  an  extra  allowance  of  $225 
3urt  beyond  legal  fees.  An  examination  of  the  evi- 
ls satisfied  me  that  the  case  is  not  one  in  which  costs 
sel  fees  should  have  been  allowed  to  the  caveator, 
rt  of  the  decree  appealed  from  will,  therefore,  be 
! ;  but,  under  the  evideiice,  and  in  view  of  the  adju- 
of  the  Orphans  Court,  I  am  not  willing  to  go 
and  decree  payment  of  the  costs  and  counsel  fees  of 
ponent  by  the  caveator.  The  item  of  judges'  fees, 
jferred  to,  will  be  struck  out.  No  costs  of  the  appeal 
iwarded. 
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le  matter  of  the  probate  of  the  will  of  Thomas 
Alexander,  deceased. 

Ntator,  by  his  will,  gave  power  to  his  son,  a  semi-imbecile,  to 
Mtamentarj  disposition,  under  a  certain  restriction,  of  the  prop- 
n  to  him  by  the  will.  Held,  that  this  fact  not  only  did  not 
the  testamentary  capacity  of  the  son,  but  was  to  be  treated  as  the 
jerely,  of  the  father  in  regard  to  the  son's  competency  to  make  a 
!d  alfOf  that  the  will  of  a  person  iion  compos  mentiSf  could  not  be 
as  the  execution  of  a  power, 
will  under  consideration,  held  to  have  been  the  result  of  undue 


>peal  from  the  decree  of  the  Orphans  Court  of  Esse^d 


I.  Q.  Keasbey,  for  appellants. 
\.N.  McCarter,  for  respondents. 
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The  Ordinary. 

Thomas  Alexander,  late  of  the  city  of  Newark,  in  this  state, 
•dieil  there  in  December,  1873.     On  the  2d  of  January,  1872, 
lie  executed,  at  the  office  of  Messrs.  Frelinghuysen  and  Kirk- 
|>atrick,  in  the  presence  of  two  witnesses,  one  of  them  the  first 
named  of  those  gentlemen,  a  paper  purporting  to  be  his  last: 
■will  and  testament.     This  document  had  been  drawn  for  him. 
bv  the  other  member  of  the  firm,  who  is  named  therein  as  oi»c' 
of  the  executors.     By  it  he  gave  to  his  brother  Reverdy  $3(0, 
and  to  his  sister  Margaret,  $600.     He  also  gave  to  his  nephe^^'^ 
Stewart  B.  Linthicum,  $1000,  and  to  his  niece,  Eliza  Kerr, 
$500,  to  be  held  in  trust  for  them  respectively,  by  the  execix- 
tors,  until  they  should  respectively  have  attained  the  age  of 
twenty-one  years,  and  then  to  be  paid  to  them,  with  all  accu- 
mulations.    These  two  legacies  were  to  lapse  and  fall  into  the 
residue  of  his  estate,  in  case  of  the  death  of  the  l^atees  in  lii=! 
lifetime  or  before  attaining  the  age  of  twenty-one  years.    To 
Allen  Griffith  he  gave  a  chest  of  tools,  which  belonged  to  him, 
the  testator,  before  the  death  of  his  father,  Thomas  S.  Alexan- 
der.    All  the  rest  of  his  property  he  gave  to  his  sister  Man'? 
now  Mrs.  Bingham.     From  the  decree  of  the  Orphans  Court 
of  Essex  county,  admitting  this  document  to  probate  as  hi? 
last  will  and  testament,  this  appeal  was  taken. 

The  testator,  though  at  the  time  of  executing  the  instru- 
ment in  question,  was  of  mature  years,  being  then  thirty- 
eight  years  old,  was,  as  he  had  been  from  his  childhood,  of  a 
very  low  grade  of  intellect.  His  boyhood  and  youth  had  been 
spent  in  Maryland,  where  his  father  long  practiced  the  lega' 
profession,  of  which  he  was  a  distinguished  member.  In  I860, 
the  latter  removed  to  Newark,  bringing  the  testator  with  him 
as  one  of  his  familv,  and  the  testator  resided  with  him  then' 
until  his  father's  death,  which  occurred  on  the  4th  of  Decem- 
ber, 1871.  His  father,  by  his  will  and  the  codicil  thereto, 
after  certain  specific  legacies  and  a  small  pecuniary  one,  gave 
all  the  residue  of  his  estate  to  his  four  children  and  his  grand- 
daughter, the  child  of  his  deceased  daughter.  As  to  Thonia-* 
share,  which  was  one-sixth  of  the  residue,  he  made  the  follow 
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iiig  provision  :  "  I  desire  and  emjwwer  my  executors  to  retain 
rny  son  Thomas'  part  or  share  of  my  estate,  and  invest  the 
f34ime  in  some  interest-bearing  public  stock  or  evidence  of  debt, 
sind  to  apply  the  income  or  profits  of  such  investment,  or,  such 
l^mrt  or  parts  thereof  as  they,  in  their  discretion,  may  think 
necessary  and  expedient,  to  the  support  of  my  said  son  for 
«nd  during  the  term  of  his  natural  life.     I  vest  in  them  this 
large  discretion  because  of  the  facility  of  the  disposition  of  my 
f^id  son,  and  to  protect  him  against  the  practices  of  designing 
men.     I  desire  that  any  surpluses  of  income,  which  may,  at 
tiny  time,  remain  over  what  may  be  exjiended  on  his  proper 
maintenance,  shall  be  invested  in  like  manner.     He  is  to  have 
the  power  of  disposing  of  the  said  principal  fund  and  its  accu- 
mulations, by  last  will,  to  and  among  his  brothers  and  sisters 
and  niece  and  their  descendants,  or  such  of  them  as  he  may 
prefer,  and  as  he  may  think  proper ;  and  in  the  absence  of  any 
valid  disposition  thereof  as  aforesaid,  the  said  fund  and  its  accu- 
mulations are  to  go  to  the  person  and  persons  who,  at  the  time 
of  his  death,  may  be  designated  by  law  as  his  personal  repre- 
sentatives, and  in  proportions  as  determined   by  law."     He 
appointeil  Thales  A.  Lintliicum  (to  whose  wife,  his  daughter 
Emma,  he  gave  one-third  of  the  residue,)  and  his  nej>hew, 
Julian  J.  Alexander,  his  executors.     Both  of  them  proved  the 
will  and  coilicil  and  accepted  the  trust.     After  the  death  of 
his  father,  Thomas,  the  testator,  whose  will  is  under  consid- 
eration, continued  to  live  in  the  family  mansion  in  Newark, 
With   his  sister  Mary,   who  was  then   uumarried,  for  many 
'months,  and  until  she  left  this  state.     The  testator  was,  at  best, 
U  semi-imbecile.     His  very  personal  appearance  indicateil  his 
ileficiency  in  mental  caj)acity.     While  the  testamentary. wit- 
blesses  and  others,  sworn  before   the  Orphans  Court,  testify 
t:o  his  competency,  in  their  opinion,  to  make  a  testamentary 
^lispoeition   of  his   property,   it   is,   from   the   evidence,  too 
cilear  for  question,  that  he  was,  at  best,  a  very  feeble-minded 
Man.     His   father   anxiously   endeavored  by   means   of  his 
own  association  with  him  and  otherwise,  to  strengthen  his 
intellect.     He  placed    him    in   a   training   school    under  an 
Vol.  XII.  2  g 
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experienced  and  skillful  educator  of  the  feeble-minded.  A 
one  time,  partly  to  break  up  habitH  of  intemperance,  whicl 
he  had  formed,  the  testator  was  sent  by  his  father  to  th< 
Maryland  Hospital,  where  he  remained  for  a  considerabl 
period.  While  the  result  of  these  efforts  was,  probably 
some  improvement,  he  nevertheless,  up  to  the  time  of  hi: 
death,  was  justly  regarded  as  a  i)erson  of  very  feeble  intel 
lect.  Mr.  Haines,  one  of  the  testamentary  witnesses,  speak 
ing  of  his  condition  at  the  time  of  executing  the  will,  say.-j 
from  wliat  he  observed  of  him,  he  had  "  no  reason  to  thinl 
he  was  anything  but  sound."  His  acquaintance  with  him 
however,  was,  he  says,  but  very  slight.  The  other  testa 
mentary  witness,  Mr.  Frelinghuysen,  was  somewhat  acquainted 
with  him.  He  says  that  while  the  testator,  in  his  opinion 
had  not  a  sound  mind,  he  had  suflicient  intellect  to  dis{)08e  oi 
his  pro|)erty ;  that  he  knew  what  he  was  doing,  what  dispo- 
sition he  was  making  of  it,  and  to  whom  he  was  giving  it. 
Mr.  Kirkpatrick,  one  of  his  executors,  by  whom  the  will 
was  drawn,  says  he  thinks  that  he  perfectly  understood  the 
manner  in  which  he  disposed  of  his  property,  and  he  adds 
that  he  gjive  his  directions  clearly.  Numerous  witnesses 
testify  on  the  subject  of  the  testator's  cajmcity.  Of  tlu^sts 
many  are  j)ersons  of  high  social  position  in  Maryland  and 
elsewhere,  some  of  whom  were  acquainted  with  him  from  his 
childhood.  Their  testimony  leads  to  the  conclusion  that 
before  he  came  to  this  state,  he  was  of  so  low  a  grade  of 
intellect  as  to  be  incjipable  of  transacting  any  basiness  what- 
ever, and  if  he  had  testamentary  capacity,  it  ^-as  merely 
such  as  would  satisfy  the  lowest  requirements  of  the  law. 
I  doem  it  unnecessary  to  refer  particularly  to  their  testimony. 
The  testimony  of  those  witnesses  who  speak  on  the  subject 
from  their  knowledge  of  him  after  he  came  to  Newark  to 
reside,  makes  it  evident  that  his  capacity  had  not  materially 
increased.  Mr.  Thomas  T.  Kinney,  one  of  these  witnesses, 
who  knew  him  well,  and  whose  opportunities  for  observation 
were  good,  says  he  used  to  hear  him  spoken  of  as  an  idiot, 
and  thought  the  matter  over,  and  concluded   he  was  not 
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^^xactly  that,  but  thought  he  was  of  rather  a  low  grade  of 

intellectual  development — ^a  feeble-minded  young  man,  but  not 

an  imbecile.     He  says,  in  explanation,  "  I  thought  he  was  of 

ft  veiy  low  grade  of  mind,  though  not  an  idiot,  because  I 

^Iw-ays  had  the  idea  that  an  idiot  had  no  mind  at  all,  and 

Tommy  had  a  mind  up  to  a  certain  point."     It  is  in  evidence 

^hat  as  late  as  July,  1872,  five  months  after  the  making  of 

tne  will,  his  sister,  Mrs.  Bingham,  contemplated  placing  him 

^^  a  training  school  for  feeble-minded  persons.     It  was  urged 

w   the  counsel  of  the  proponents,  on   the  hearing  of  this 

appeal,  that  the  fact  that  his  father  had,  with  full  knowledge 

of  his  mental  condition,  provided  in  his  will  for  the  exercise, 

"^7  the  testator,  of  the  power  of  testamentary  disposition  of 

"^^  share  of  his  father's  estate,  should  have  great  weight  in 

^^tei^inining  the  question  of  capacity.     It  is,  however,  only 

^vid^Boe  of  the  opinion  of  his  father,  and  is  of  no  legal 

^'^^^e  in  determining  the  question.     It  was  also  contended, 

"^^  l>ehalf  of  the  proponents,  that  if  there  be  doubt  as  to  the 

^^^^tor's  capacity,  the  will   ought,  in  view  of  the  above- 

■^^^ted  provision  of  his  father's  will,  to  be  regarded  as  the 

■^^^^^tition  of  a  power.     But,  surely,  it  is  not  necessary  to  say 

^^t  an  idiot  or  lunatic  cannot  execute  a  power  involving  the 

<*^er«^j^  of  discretion,  even  though  it  should  appear  that  the 

^  ^Uot  knew,  at  the  time  of  the  grant  of  the  power,  that  the 

^^nee  was  non  compos  mentis. 

The  view  which   I  take  of  this   case,  however,  renders 

Unnecessary  to  pass  upon   the   question  of  the   testator's 

^^P^xiity,  except  as  connected  with   the  question   of  undue 

^*^flv4ence.     That  he  was  of  a  facile  disposition  and  liable 

/^     V)e  imposed  upon,   is   evident    from   all   the  testimony. 

"^^    father  vested   a   large    discretion   in   his   executoiS  as 

^     the  testator's  share   of  his   estate,  expressly   because  ef 

'^^     facility  of  the  latter's  disjwsition,  and   to   protect  him 

^^S^inst  the  practices  of  designing  men ;   and  he  limited«tl?e 

^Xercise  of   the   power   of   tei^tamentary   disposition.      The 

*^tiniony  shows  unmistakable  evidence  of  undue  influence 

^v^T  the  testator  by  his  sister  Mary,  the  principal  legatee, 

^  >vlom  he  gave  almost  all  of  his  estate.    TV\u\.  Av^  di^sv.^- 
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edly  influenced  his  mind  against  his  sister  Emma  and  tlxr 
executors  of  his  father's  will,  who  were  trustees  of  his  share 
of  his  father's  estate,  and  one  of  whom  was  the  husliand  of 
Emma,  and  that  she  procured  him  to  make  a  will  of  his 
property  while  he  was  under  that  influence,  exerted  not  only 
against  Emma,  but  in  her  own  favor,  abundantly  appeal's. 
By  such  a  i)erson  as  he,  confinement  in  an  asylum,  of  M'hich 
he  had  had  some  experieace,  is  regarded  with  ineflable  dread, 
and  no  greater  cause  of  enmity  can  be  presented  to  the  mind 
of  such  a  one  than  the  imputation  of  a  design,  on  the  part  of 
another  person  having,  or  being  supposed  to  have,  some  right 
to  control  over  him,  to  subject  him  to  such  confinement.  That 
the  l^atee  referred  to  had  filled  the  testator's  mind  with 
apprehensions  of  the  intention  on  the  part  of  his  sister  Emma 
and  the  executors  of  his  father  to  put  him  into  an  insane 
asylum,  with  a  view  to  getting  his  estate  for  themselves,  is 
manifest.  In  her  testimony  she  admits  that  she  told  him  that 
the  executors  and  his  sister  Emma  had  said  that  he  ought  to 
go  to  the  hospital.  As  early  as  the  19th  of  December,  1871 » 
which  was  but  al)out  two  weeks  after  his  father's  death,  she 
obtained  the  certificates  of  two  physicians  in  Newark  as  to  his 
condition,  with  reference  to  the  necessity  of  putting  him  into 
an  insane  asylum,  Avhen,  according  to  the  evidence,  nobody 
had  proJ)osed  to  put  him  there.  The  effect  of  her  influence 
in  this  direction  is  seen  in  the  testimony  of  Mr.  Kinney,  who 
says  that,  after  the  will  was  made,  he  had  a  conversation  witli 
the  testator  on  the  subject,  in  which  he  seemed  to  have  a 
strong  feeling  against  his  Baltimore  relations,  and  Mr.  Kinnev 
adds,  "  he  had  got  an  idea  that  they  wanted  to  put  him  into 
a  lunatic  asylum,  and  tliat  they  were  trying  to  entice  him  oft', 
but  he  was  determined  to  stay  here."  Mrs.  Bingham's  own 
testimony  produces  the  conviction  that  she  exerted  her  influ- 
ence over  him,  (which  is  shown  to  have  been  great,)  against  his 
father's  executors  and  his  sister  Emma,  in  this  direction.  To 
th^  question,  "  Did  you  ever  talk  to  Tommy  about  the  asylum, 
at  all,  afterwards  ?  "  she  answers,  "  I  don't  remember  that  I 
did ;  I  might  and  I  might  not.     In  calling  Doctors  Ward 
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iind  Dougherty "  (the  physicians  just  referred  to)  "  I  men- 
tioned to  them,  when  they  entered,  what  their  purpose  was  in 
<-oming ;    then  I  said  Doctor,  I  am  particularly  anxious  to ' 
have  your  opinion  and  certificate  as  to  whether  Tommy  is  a 
fit  subject  for  the  hospital,  because  of  what  Messrs.  Linthicum 
and  Alexander "  (the  executors)  "  had  told  me  they  always 
liad — they  made  no  secret  of  it ;  and  if,  in  the  event  of  my 
iibsence  or  sickness,  they  ever  took  Tommy  to  the  hospital,  I 
wished  to  have   their  certificates,  so  that  I  could  take  him 
right  out,  and  so  I  made  that  remark  distinctly  at  that  time 
to  the  doctors."     She  further  testifies  as  follows :     Q.  "  Did 
you  ever  tell  Tommy  that  they  were  going  to  take  him  to  the 
Insylum?"      A.  "Did   I  ever   tell   Tommy?"     Q.  "Yes." 
^1.  "1  don't  rememl)er  it."     Q.  "  Do  you  remember  his  tell- 
ing you  that  you  lied  when  you  did  say  so?"     A.  "Tommy 
never  used  such  words  to  me,  and  I  never  heard  him  use  such 
-words  in  the  house."     Q.  "  Then  it  was  all  a  delusion  in  his 
letter,  was  it  ?  "  (referring  to  his  letter  to  Julian  J.  Alexander, 
of  June   21st,    1872,)  "in   which   he  says:    Did  you   tell 
Misney  "  (meaning  Mrs.  Bingham)  "  in  your  letter  that  she 
must  pac'k  my  clothes  up,  that  you  were  coming  on  and  take 
to  a  asylum.     I  told  her  she  lie."     A,  "  He  may  have  said 
it,  if  he  wrote  it,  and  I  never  paid  any  attention  to  it."     Q. 
^^  He  wrote  this  on  the  21  st  of  June ?  "     A.  "  What  dates  were 
those  letters  you  have  read  in  courts — what  years  were  they 
written?"     Q.  "He  writes  on  the  21st  of  June,  1872,  that 
Missey  had  told  him  that  they  "  (the  executors)  "  had  told 
Missey  that  they  were  going  t-o  take  him  to  an  asylum,  and 
he  says  I  told  her  she  lied — is  that  a  mistake?"     A.  "Am  I 
<'alled  upon  to  express  my  opinion  of  those  letters?"     Her 
<'ounsel  then  said  to  her  "  No,  you  are  called  upon  to  state 
whether  that  is  a  mistake  or  not."     She  then  replied,  "  I  de- 
•cline  to  answer  the  question."     Her  further  examination  on 
this  subject  is  of  the  like  character,  and  closes  with  her  refusal 
to  swear  whether  she  did  or  did  not  tell  the  testator  that  the 
-<ixecutors  were  trying  to  get  hold  of  him  to  put  him  into  a 
Junatic  asyhnn.     She  admits,  however,  that,  in  fact,  they 
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never  did  tell  her  that  they  were  going  to  send  him  to  an 
asylum.  Her  influence  over  him  appears  in  the  testimony  of 
Mary  D.  Davis,  a  witness  for  the  proponents.  She  was  a 
frequent  visitor  at  Mr.  Alexander's  house.  She  says,  Mrs. 
Bingham's  treatment  of  the  testator  was  always  very  kiud^ 
but  she  adds,  "  of  course  she  had  to  be  firm."  To  the  ques- 
tion, "  What  control  had  she  over  him ;  why  had  she  to  l)e 
firm  and  restrain  him  ? "  she  answers,  "  Because  no  one  else- 
in  the  house  could."  Mrs.  Bingham  says  that  the  certificate^;— 
which  she  obtained  from  the  physicians  were  procured  at  tht?^ 
testator's  request,  and  if  that  be  so,  it  is  not  difficult  to  under — 
stand  what  was  the  condition  of  such  a  mind  as  his  under* 
such  circumstances.  The  certificates  are  addressed  to  her,  ancT 
thus,  and  by  other  internal  evidence,  show  that  the  examina- 
tion was  by  her  procurement.  Dr.  Ward  certified  that  he  had^ 
long  before  that  time,  arrived  at  the  conclusion  that  the  testa- 
tor was  semi-imbecile,  and  that  his  defective  mental  develop- 
ment was  congenital,  and  he  added,  that  his  case  was,  with- 
out doubt,  incurable.  He  further  certified  that  he  did  not 
look  upon  him  as  insane  in  any  sense,  and  was  fully  satisfied 
that  it  would  be  an  act  of  injustice  to  place  him  in  an  asylum 
for  the  insane.  He  added  to  his  certificate  a  statement  that  he 
considered  him  competent  to  make  a  will.  The  certificate  of 
Dr.  Dougherty  is  of  a  like  character.  He  testifies  as  follows, 
referring  to  the  examination  by  him  and  Dr.  Ward ;  (the  latter 
died  before  the  trial  in  the  Orphans  Court) :  Q.  "  Was  anything 
said  about  whether  he  ought  to  be  sent  to  a  lunatic  asylum  or 
not?"  A.  "I  think  such  a  question  was  raised;  I  think 
that  was  one  of  the  objects  of  our  inquiry,  to  determine 
whether  he  should  be  taken  away  from  her  control  and  put 
into  an  insane  asylum ;  she  preferred  to  have  the  control  of 
him  after  his  father's  death."  Q.  "  Did  she  say  anything  to 
you  that  led  you  to  suppose  that  anybody  was  trying  to  take 
him  away  and  put  him  into  a  lunatic  asylum  ?"  A,  ^*  1 
think  that  was  so ;  I  got  that  impression."  Q.  "  Did  yoii 
get  the  impression  as  to  who  she  said  was  endeavoring  to  get 
him  away  and  put  him  into  a  lunatic  asylum  ?"   A,  "  I  don't 
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I'^member  any  individual,  but  my  impression  is,  it  was  some 
f  the  members  of  the  family  who  were  desiring  to  do  that." 
e  further  testifies  that  the  testator  seemed  to  be  apprehen- 
*^ive  that  he  would  be  sent  to  an  asylum,  and  he  did  not  want 
^ o  go  there.   He,  indeed,  says  that  he  and  Dr.  Ward,  "mostly 
"^^vanted  to  find  out  what  his  ciipacity  was,  if  he  had  any 
'jr>roperty  to  dispose  of;"  but  he  also  says  that  the  principal 
^object  of  the  examination  was  to  determine  whether  it  was 
proper  to  take  him  from  his  sister  Mary's  custody  to  the 
lunatic  asvlum.     That  she  caused  him  to  make  the  will,  is 
proved.     I^eaving  out  of  consideration  his  statements  on  that 
^subject  to  Mrs.  Price  and  his  sister  Emma,  to  the  former  of 
^vhom  he  said  that  Mrs.  Bingham  had  told  him  that  if  he 
<lid  not  make  his  will  in  her  favor,  she  would  put  him  into  a 
lunatic  asylum,  and  to  the  latter  that  he  had  to  make  the 
will,  and  that  Mrs.  Bingham   had  said  if  he  did  not  make 
his  will  he  should  not  live  in  the  house  with   her,  and  that 
she  would  give  him  over  to  Mr.  Linthicum  and  Julian  Alex- 
ander, and  that  they  might  do  as  they  pleased  with  him ; 
that  they  had  said  they  were  going  to  put   him  into  the 
hosspital,  and  that  she  intended  to  give  him  up  to  them  and 
let  them  do  as  they  pleased  with   him,  and  that  all  they 
Hinted  was  to  get  him  to  Baltimore,  put  him  into  the  hospital, 
''^nd  spend  his  money ;  her  statement  to  Julian  J.  Alexander, 
otie  of  the  executors,  is  sufficient  evidence  of  the  fact.     He 
testifies  tliat  about  the  5th  of  January,  1872,  (the  will  was 
^^secuted  on  the  2d  of  that  month),  she  told  him  that  she  had 
*^d  three  doctors  examine  the  testator,  and  that  they  said  he 
^^^ould  make  a  will,  and  that  she  "  had  made  him  make  a  will," 
*^^  that  if  they,  the  executors,  took  him  to  Baltimore,  they 
^X'ould  be  disappointed.     He  says  that  on  a  previous  occasion, 
^he  had  accused  him  of  conspiring  with  Mr.  and  Mrs.  Lin- 
'tihicum  to  take  the  testator  to  Baltimore,  to  get  him  to  make  a 
"Vrill  in  favor  of  them  and  their  children.     It  further  ap])ears 
in  the  evidence,  that  about  a  week  before  the  will  was  made, 
5she  told  Mr.  Kirkpatrick  that  the  testator  was  coming  to  his 
<^ffiee  and  wanted  him  to  draw  his  will,  thus  making  the 
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arnuijj^Mneiit  for  the  drawing  and  execution  of  the  will,  aboul 
the  time  when  she  obtained  the  certifiwites  of  the  physicians* 
The  testator  had  not  signified  to  that  gentleman  any  intentioi 
to  make  a  will.  The  will  was  executed  on  the  2d  of  Janu 
arv,  1872,  two  weeks  after  the  examination  of  the  physician 
The  testimony  in  the  cause  leads  to  the  conclusion  that  tl 
pa|>er  in  question  is  not  the  will  of  the  testator,  but  that  L 
undue  influence  on  the  i>art  of  the  principal  l^atee,  his  ft- 
agency  was  virtually  overborne.  The  testator  was,  accordic 
to  the  testimony  of  the  physicians  whom  she  employed 
certify  to  his  condition,  a  semi-imbecile.  He  was  subject 
her  wntrol  and  influence,  and  she  is  shown  to  have  exertei 
malign  influence  over  him,  against  his  sister,  who  had  eqvn 
claims  with  her  to  his  estate.  She  appears  to  liave  grcatl 
interested  herself  in  the  making  of  the  will,  as  is  ev/ 
deuced  by  her  declaration  that  she  had  '^  made  him  make  a 
will,"  and  she  appears  to  liave  provided  herself  in  advance 
with  the  means,  21s  she  supposed,  of  sustaining  the  will 
against  the  objection  of  incompetency,  which  was  obviously 
to  be  expec'ted,  by  obtaining  the  certificates  of  physicians  01 
that  head.  The  testator  resided  with  her  from  the  death  0 
their  father,  in  December,  1871,  until  February,  1873,  whei 
she  married  and  left  Newark,  and  went  to  reside  in  Phila 
delphia.  From  the  time  when  she  left  Newark  up  to  hi 
death,  which  occurred  in  December  following,  she  was  ii 
constant  correspondence  with  him.  She  says  she  received,  01 
an  average,  two  or  three  letters  a  week,  and  various  posta 
cards,  and  that  he  visited  her  in  Philadelphia  twic«  in  tha 
time,  and  would  have  paid  her  more  frequent  visits,  but  tha 
slie  was  called  away  from  that  city.  8he  appears  to  hav 
kept  up  constant  communication  with  him,  and  her  influenc 
over  him  seems  not  to  have  diminished.     Her  testimony 

• 

instead  of  relieving  her  from  the  imputation  of  undue  influ 
ence,  only  makes  it  the  more  clear  that  she,  in  fact,  did  exer 
it.  The  instrument  ought  not,  under  the  circumstances,  t< 
Ix?  admitted  to  probate  as  his  will.  The  law  secures  the  righ 
o(  tesUimentary  disposition,   neither  hedging  it  about  witi 
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nnnecessarv  regulations,  nor  restricting  it  by  unreasonable 
limitations  or  conditions,  but  it  requires  that  the  will  shall 
l>e,  as  its  name  imports,  the  voluntary,  free  ac^t  of  the  testator, 
not  coerced  bv  restraint,  nor  induced  by  fraud  or  extreme  or 
unreasonable  influence.  The  decree  of  the  Orphans  Court 
^vill  l)e  reversed. 


H()Lcx>MBE,  ap|)ellant,  and  Hou'ombe's  Executors, 

respondents. 

1  •  A  decree  of  the  Orphans  Court  which,  in  a  case  where,  by  will,  a  fund 
'wa-4  ^iven  for  life  to  one,  with  remainder  to  another,  directed  the  executor 
^0  !^^^^  aflide,  out  of  other  moneys  of  the  remainder-man,  a  fund  to  pay  the 
^3x^^,^  j}jg  firxt- mentioned  inventment,  reverHed. 

*-       Where  a  fund  is  given  for  life  to  A,  with  remainder  to  B,  the  former 
'"   **  *uiid  to  pay  the  annual  taxert. 


i 


'-•\p|)eal  from  decree  of  Hunterdon  Orphans  Court. 

-^Ir,  G.  A.  Allen,  for  appellant. 
J/r.  /.  T.  Bird,  for  respondents. 

'"The  Ordixary. 

«>lacob  H.  Holcombe,  deceased,  late  of  the  county  of  Hun- 

^/^^^don,  by  his  will,  gave  to  his  daughter,  Mrs.  Sharp,  the 

^^^tjerest,  for  life,  of  certain  investments,  with  provision  that  if 

^•^«  should  have  living  issue,  the  principal  should  go  to  her, 

*^v.\t  otherwise,  on   her  death,  it  was  to  be  equally  divided 

'^^tween  his  sons,  Christopher  and   Josiah.      He  appointed 

^'liristopher  and  Hiraui  Holcombe,  executors.     On  the  settle- 

^>^ent  of  the  accounts  of  Hiram   Holcoml)e,  as  one  of  the 

executors,  in   the   Hunterdon   Orphans   Court,   it  appeare<l 

^W  the   money  to  be  invested  for   Mrs.   Sharp   amounted 

^0  $16,427.15,  of  which  one-half  was  held  by  Christopher, 


1 
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and  the  other  by  Hiram  Holcombe.  That  court,  among  other 
things,  decreed  that  the  latter  should  retain  out  of  the  other 
money  given  to  Josiah  by  the  will,  $2000,  to  be  invested  as  a 
fund  for  the  payment  of  the  taxes  on  the  investment  for  Mrs. 
Sharp,  in  the  hands  of  Hiram  Holcombe.  From  that  part  ot* 
the  decree,  Josiah  appealed  to  this  court.  It  is  quite  clear 
that  the  decree  is,  in  this  respect,  erroneous.  The  court  had 
no  right  to  sequester  any  of  the  money  of  Josiah  to  pay  the 
taxes  on  the  investment  for  Mrs.  Sharp,  or  any  part  of  it,  not- 
withstanding his  interest  therein.  It  is  allied,  and  for  tb^ 
purposes  of  this  decision  it  may  be  assumed,  that  there  is  n'^ 
possibility  of  issue  of  Mrs.  Sharp,  and  that  Josiah,  therefore^ 
has  a  vested  remainder  in  the  last-mentioned  fund,  which  i-^ 
practically  not  liable  to  be  defeated.  According  to  the  nil 
by  which  the  duties  and  liabilities  of  tenants  for  life  of  rea^ 
property  are  fixed,  Mrs.  Sharp  is  bound  to  pay  tlie  taxes>^ 
assessed  upon  the  fund,  during  her  life.  That  rule  is  applica-  ^ 
ble  to  the  investment.  Hill  on  Trustees  395 ;  Perry  on  TrvM, 
§  554 ;  Atwood  v.  Lamprey,  in  note  to  East  v.  Thai^ury,  3 
P.  W.  126 ;  Currie  v.  Goold,  2  MadiL  163,  426 ;  Holmes  v. 
Taber,  9  Allen  246.  In  the  last  case  the  annual  state,  aiunty 
and  town  tax  was  assessed  against  the  trustee  of  a  fund,  in  th«* 
lifetime  of  the  life-tenant,  who  died  within  a  month  thereafter, 
and  before  the  tax  had  been  paid.  Apportionment  betwein 
the  estate  of  the  life-tenant  and  the  remainder-man  was  refasc<l. 
The  assessment  was  made  under  the  tax  law  of  Massachusett-i, 
which  provided  that  the  tax  on  such  funds  should  be  paid  out 
of  the  income,  by  the  trustee,  if  resident  in  the  state,  but  if  not. 
then  by  the  person  entitled  to  the  income.  To  require  the 
life-tenant  to  pay  the  annual  tax  assessed  upon  the  fund,  is  in 
accordance  with  the  maxim.  Qui  sentit  commodumy  senfire  debd 
ct  onus.  The  reason  for  requiring  of  a  life-tenant  of  land  the 
payment  of  the  taxes,  applies  with  equal  force  to  the  life- 
tenant  of  a  fund.  By  the  sixty-ninth  section  of  the  act  of 
1866,  {Nix.  Dig.  952,  §  7,)  the  trustee  Ls  liable  to  he  assessed 
for  the  fund.  He  will  retain  the  tax  out  of  the  interest.  The 
part  of  the  decree  of  the  Orphans  Court  appealed  from  will 
be  reversed,  with  costs  payable  out  of  the  estate. 
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RiXEHART,  appellant,  and  Rinehart,  respondent. 

1.  All  of  the  next  of  kin  of  intestate  agreed  that  administration  should  be 
granted  to  the  eldest  of  them,  if  he  could  find  security.  Being  unable  to  do 
^t  the  surrogate,  at  his  request,  within  fifty  days  after  the  death  of  the  in« 
testate,  granted  administration  to  one  not  of  kin  to  the  intestate,  without 
*^<%rtaining  whether  some  of  the  next  of  kin  would  not  administer,  and 
without  citing  any  of  them,  for  the  purpose  of  ascertaining.  The  letters 
^cre  declared  null  and  void. 

^-  The  Prerogative  Court  has  jurisdiction,  by  appeal,  over  a  controversy 
^  to  the  right  of  administration,  (granted  by  the  surrogate,)  unless  the 
^^ntroversy  has  already  been  taken  by  appeal  into  the  Orphans  Court. 


The  argument  was  had  upon  the  petition  of  appeal,  and 
Answer  of  the  respondent,  and  de}>ositions  taken  in  pursuance 
^^^    the  order  for  that  purpose. 

^J^r.  Wylcoffj  for  appellant. 

J-/r.  DemoUy  for  respondent. 

Zabriskie,  Ordinary. 

The  appeal  is  from  the  action  of  the  surrogate  of  the  county 
^^  Idorris,  in  granting  administration  of  the  personal  estate  of 
H^imah  Rinehart,  deceased,  to  the  respondent. 

Ilannah  Rinehart  died  on  the  1st  day  of  April,  1872,  leav- 
ing the  appellant  and  seven  other  children  her  next  of  kin^ 
^U,  but  one,  of  full  age.     They  all  met,  and  agreed  that  admin- 
^ti^on  should  be  granted  to  Peter  L.  Rinehart,  the  oldest 
^n,  if  he  could  find  security.     Peter  was  not  able  to  procure 
^^curity,  and  requested  the  surrogate  to  grant  administration^ 
^^  the  respondent,  Samuel  Rinehart,  who  was  not  of  kin  to 
Ae  mtestate.     The  surrogate  granted  administration  to  the 
respondent,  on  the  26th  of  April,  1872,  without  any  notice 
or  citation  to  the  children  of  the  intestate,  and  without  the 
knowledge  or  consent  of  any  except  Peter. 
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The  respondent  proceeded  immediately  with  the  admini^r 
tration,  made  and  exhibited  an  inventory,  and  took  poesession 
•of  the  assets.  On  the  3d  of  June,  William,  one  of  the  sons 
•of  the  intestate,  commenced  proceedings  in  the  Orphans  Court 
^f  Morris  county,  to  have  the  letters  revoked,  as  improperly 
granted.  The  court,  upon  hearing  the  parties  and  their  evi- 
■dence,  refused  to  revoke  them.  After  that,  this  appeal  was 
laken  by  Jacob,  from  the  proceeding  of  the  surrogate. 

By  the  statute,  {Nix.  Dig.  303,  §  7,)  administration  must  be 
granted  to  the  next  of  kin,  or  some  of  them,  if  they,  or  any 
of  them,  will  accept  the  same;  and  if  none  will  accept  them'^j 
to  such  proper  person  as  will  accept. 

The  first  section  of  the  act  of  1784,  (iV7^,  Dig.  307,  §  2^,) 
[provides,  that  if  any  person  shall  die  intestate,  and  leave  r»o 
relations  entitled  to  administration,  or,  if  entitled,  they  sha^^' 
Jiot  claim  the  same  within  fifty  days  after  the  death  of  sucr*^ 
person,  administration  shall  be  granted  to  any  fit  person  aj.^" 
plying  therefor. 

The  administration  was  granted  in  this  case  within  fifit,^' 
days,  and  without  ascertaining  whether  some  of  the  next  ^-^* 
kin  were  not  willing  to  administer,  and  without  citing  any  c^^' 
them  for  that  purpose.  The  surrogate,  as  between  the  childrer^ 
could  have  granted  administration  to  Peter,  or  any  of  thet^  ^ 
who  would  accept  and  give  security.  He  had  discretionary 
power  to  grant  it  to  any  one  or  more  of  them,  but  not  at  tlir^ 
request  of  any  one  to  grant  it  to  a  stranger. 

The  sixteenth  section  of  the  Orphans  Court  act  of  184^ 
gives  an  appeal  to  this  court,  in  cases  where  the  controversy 
as  to  the  right  of  administration  has  not  been  brought  befor^ 
the  Orphans  Court  by  citation,  as  there  provided,  and  admin^' 
istration  granted  by  the  surrogate,  as  in  this  case.  The  righ^' 
•of  appeal  to  the  Orphans  Court,  given  by  the  second  section 
of  the  act  of  1855,  {Nix.  Dig.j  §  50,)  does  not  interfere  witlrr 
the  right  of  appeal  to  this  court,  except  when  the  proceeding!=^ 
have  been  removed  into  that  court  by  such  appeal.  In  thi — 
<«se,  no  such  appeal  was  taken.  The  proceedings  in  th^ 
Orphans  Court  were  not  by  way  of  appeal,  but  it  was  a  pro — 


OCTOBER  TERM,  1876.  477 


Rinehart  v.  Rinehart. 


r  instituted  afler  the  right  to  appeal  to  that  court  had 
1,  to  have  the  letters  revoked  by  the  Orphans  Court* 
rphaiis  Court  have  no  power  to  revoke  letters  granted 
lued  by  the  surrogate,  except  when  his  proceedings  are 
it  before  them  by  appeal,  and  in  certain  cases  provided 

statute.  This  case  is  not  one  of  them.  That  court 
ly  refused  to  revoke  those  letters,  and  their  determina- 
i  that  application  can  be  of  no  avail  in  the  decision  of 
peal. 

action  of  the  surrogate  in  granting  administration  ta 
pondent  must  be  reversed,  and  the  letters  declared  null 
id.  The  costs  must  be  paid  by  the  respondent,  out  of 
a  funds. 

B. — The  foregoing  opinion,  delivered  by  Chancellor  Zabriskie  at 
y  Term,  1873,  ha8  onlj  lately  come  into  the  hands  of  the  reporter^ 
isixon  involved  is  one  which  has  not  before  been  papsed  upon,  and 
rtance  calls  for  itfl  publication,  here.}. 
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Guest,  appellant,  and  Hewitt,  respondent. 
Vie  Api»ellant,  and  Hewitt  and  Ward,  respondents. 

-  party  coming  into  a  case  by  petition,  by  force  of  the  forty-first  section 
He  chancery  act,  is  no  further  bound  by  the  previous  orders  and  pro- 
t  ingM  in  the  cause,  than  the  party  whose  interest  he  has  acquired  would 
^  l)een  bound. 


The  opinion  of  the  Chancellor  Ls  reported  in  10  C  E.  Green 

X 

3/r.  Linrij  for  appellant. 

ilr.  Corttandt  Parher^  for  resix)ndents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  appellant,  William  A.  Guest,  became  the  purchaser  of   ' 
3  road  of  the  Montclair  Railway  Company,  at  a  sale  by  a 
ieiver,  and  immediately  thereupon  applied,  by  petition,  to 


I 

480   COURT  OF  ERRORS  AND  APPEALS. 

Guest  V.  Hewitt.    Gnefft  t?.  Hewitt  and  Ward. 

be  made  a  defendant  in  two  foreclosure  8uit&  tliat  weie  pend- 
ing at  the  time  of  such  purchase,  ( )ne  of  the  suits  bad  then 
gone  to  a  final  decree ;  and  in  the  other^  a  decree  pr^  eeiifem 
had  been  taken.  In  the  form/er  of  these  cases^  the  Chanwllor 
refused  the  application,  and  in  the  latter,  granted  it,  allowing 
the  petitioner  to  be  made  a  defendant  in  the  cause,  but  rej^trict- 
ing  him  from  filing  an  answer,  plea  ©r  demurrer,  and  from 
setting  up  any  defence  to  the  bilL  The  petitioner  has  appealed 
from  each  of  these  orders. 

This  application  to  be  let  in  as  a  defendant,  was  made  by 
virtue  of  a  supplement  to  the  chancery  act,  passed  in  1870 ; 
this  provision  is  embodied  in  the  fortr-first  sectiwi  of  tfce  act 
respecting  the  Court  of  Chancery,  as  containe<l  in  the  late 
revision.  Its  jmrpose  is  to  furnish  an  easy  mode  of  letting 
in  persons  sl<  parties  to  the  suit,  who  have  acquired  an  intere=^^ 
after  its  inception.  The  form  thus  devised  is  by  a  verifi€<* 
petition.  This  step  Iwing  taken,  the  statute  then  coutaii"*^ 
this  direction :  "  And  tlie  Chancellor  may  thereuj)on,  if  ^^ 
appear  that  such  pei'son  is  entitled  to  he  made  a  party  totl"** 
caiLse,  and  has  ac^cjuired  his  interest  from  some  party  to  tJ"*' 
same,  order  that  he  may  l>e  made  a  party  thereto ;  but  su^'^ 
person  shall  be  Ixjund  by  all  orders  and  proceedings  hi  tl^ 
cause  against  the  party  whose  interest  he  has  acquired,  and  tl  ^ 
cause  shall  not  be  delayed  by  the  admission  of  such  partj',''  &:  ^ 

From  the  opinion  sent  uj)  with  this  case,  it  seems  to  ha^^-' 
l>een  the  view  of  the  Chancellor,  that  a  person  being  made 
party  under  this  statute,  could  not  be  permitted  to  call  ^ 
question  any  of  the  antecedent  proceedings  in  the  cauj^--^ 
According  to  this  interpretation,,  the  words  of  the  act,  decla^ 
ing  that  the  party  newly  added  "  shall  be  bound  by  all  orde^ 
and  proceedings  in  the  caxk^G  against  the  party  whose  interest 
he  has  acquired,"  became  absolute  and  peremptory.  But  w^ 
think  this  is  not  the  proper  meaning  of  this  law.  The  object 
was  to  offer  an  easy  access  to  the  person  who  had  acquired  tip- 
interest  of  one  of  the  litigants,  and  to  do  this  \i\)on  the  equity 
ble  condition,  that  he  should  take  the  place  of  such  superaede-* 
party  upoa  the  record  ;  be  should  stand  in  the  suit  in  his  steaC^ 
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and  be  bound  by  all  the  anterior  proceedings,  to  the  same 
extent  as  such  original  party  was  bound.  It  could  not  have 
been  the  intention  to  inn)ose  upon  the  incoming  party,  the 
obligation  to  submit  to  an  order,  previously  made,  if  he  could 
show,  to  the  satisfaction  of  the  Chancellor,  that  such  order  had 
been  obtained  in  violation  of  the  rules  of  practice,  or  the 
principles  of  equity.  In  such  respects,  it  would  seem  that  his 
right  to  ask  the  court  to  interfere  and  set  things  right,  would 
be  precisely  the  same  as  would  have  been  the  right  of  him 
whom,  as  a  party,  he  superseded. 

But  although  this  appears  to  be  the  true  meaning  of  the 
*?tatutory  provision  in  question,  still  we  see  no  reason  to  call 
in  question  the  order  which  has  been  made  in  either  of  these 
ca^.  In  the  suit  in  which  a  final  decree  has  been  made,  it 
does  not  appear  how  it  would  advantage  the  appellant  to  be 
joined  to  the  proceedings  as  a  defendant.  The  grounds  dis- 
closed in  the  evidence,  it  is  certain,  would  not  enable  him  to 
ask  that  this  final  decree  should  be  opened.  Such  an  applica- 
tion would  not  deserve  to  be  listened  to.  Taken  at  their 
strongest,  the  proofs  made  by  the  petitioner  may  be  said  to 
^how  that  there  is  a  possibility  that  some  of  the  bonds,  the 
moneys  secured  by  which  are  embraced  in  the  decree,  have 
not  been  legally  issued.  But  decrees  are  not  ojjened  on  such 
an  unsubstantial  ground.  If  there  has  been  any  fraud  or 
mistake  in  the  case,  the  petitioner  has  his  remedy,  without 
l>emg  a  party  to  the  record.  He  has  lost  no  appreciable  right 
^y  the  refusal  of  the  Chancellor  to  admit  him. 

With  respect  to  the  other  application,  it  is  sufficient  to  say 
^hat  it  is  destitute  of  every  semblance  of  merit.  The  Chan- 
^Uor's  order  Ls  that,  in  this  case,  the  petitioner  be  admitted  as 
*  party,  but  that  he  shall  be  bound  by  the  decree  pro  confesso 
already  taken.  Why  is  this  a  hardship  ?  Not  a  particle  of 
evidence  has  been  taken  to  show  that  anv  reason  exists  whv 
this  decree  should  not  stand. 

We  think  both  orders  appealed  from  should  be  affirmed, 
with  costs. 

Orders  unanimouslv  affirmed. 

Vol.  XII.  2  h 
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Beatty  and  others,  appellants,  and  De  Forest,  respondent. 

.    After  a  Rale  in  a  fnreclopure  Ruit,  and  the  purchaaer  han  got  \m  deeO,  a 
writ  of  aRHi^tance  will  go,  ex  dehito  ju»titi(r^  to  put  him  in  poepemion. 


---t.: 


JV 


Appeal  from  an  order  of  the  Court  of  Chancery.    The 
opinion  of  the  Chancellor  is  reported  in  10  C  E,  Green  343. 

Mi\  Cortlandi  Parker,  for  appellants. 

J/r.  John  A,  Miller,  Jr.,  and  J/r.  Williamson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

There  was  a  sale  in  a  foreclosure  suit,  and  the  appelle;^^ 
became  the  purchaser  of  the  property  at  the  sale,  and  subs^^* 
quently   the   sheriff  executed   to  him  a  deed  in  due  forn^^* 
He  then  filed  a  petition  for  a  writ  of  assistance,  to  enabl 
him  to  get  possession  of  the  premises.     This  application  wa- 
resisted  by  the  appellants,  who  were  the  defendants  in  th«^  ^'^ 
foreclosure  suit,  on  the  ground  that  the  sale  made  by  th^^      . 
.sheriff  was  not  a  fair  one.     The  Chancellor  ordered  the  wrir  ^ 
of  assistance  to  issue,  and  from  this  order  the  present  appear  -^^^^ 
is  taken. 

I  can  sec  no  legal  ground  for  the  controversy  that  seems  ic^     . 
have  been  superadded  to  the  legitimate  proceedings  in  thiss^-^ 
case.     While  the  decree  of  foreclosure  and  the  deed  by  th^^  ^  ^* 
sheriff  remain  unimpeached,  there  is  no  propriety  in  permit-^  ^^ 
ting  a  party  against  whom  such  decree  has  passed,  to  ask  the^'  ^ 


court  not  to  help  to  put  them  into  effect.  If  a  defendant  ha^^ 
any  just  and  prevalent  objections  to  make,  either  to  the  decre^^'^* 
or  the  sheriff's  deed,  the  law  has  provided  a  method  in  whichr^^ 
he  can  have  a  hearing.  But  here  no  attempt  is  made  to  openr^  -' 
the  decree  or  set  aside  the  deed ;  the  whole  effort  being  tc^^  -^ 
solicit  the  court  to  withhold  its  hand  and  leave  the  part)'..  ^^? 
whom  it  has  divested  of  all  title,  in  possession  of  the  premises=^=^ 


MARCH  TERM,  1875.  483 


Beatty  r.  De  Forest. 


•old  by  its  own  onler.  What  equity  is  there  in  driving  the 
purchaser  to  his  ejectment  ?  The  only  effect  is  to  put  upon 
lim  the  costs  of  such  a  proceetling,  and  subject  him  to  a  loss 
)f  the  profits  of  the  projwrty  during  the  pendency  of  such 
niit.  The  appellants  could  have  no  defence  to  that  action, 
For  in  the  eye  of  the  law  they  are  mere  trespassers  on  the 
land,  and  liable  for  all  damages  resulting  from  holding  the 
possession.  In  my  opinion,  a  purchaser  under  a  decree, 
having  a  sheriff's  deed,  has  as  much  right  to  the  assistance  of 
the  court  to  be  put  in  possession,  as  a  plaintiff  in  a  (*ourt  of  law 
has  to  an  execution  after  judgment.  In  the  case  of  Blauvelt  v. 
Smithy  7  C,  E.  Green  31,  the  writ  of  assistance  is  stated  to  l)e 
m  "  extraordinary  relief."  But  I  see  no  reason  to  so  regard 
t.  It  is  true  that  it  is  of  comparatively  recent  use  in  this 
tate.  In  the  year  1853,  in  the  (u«e  of  Grant  r.  Quinn,  being 
olicitor  in  the  cause,  I  applied  to  Chancellor  Williamson  for 
his  process,  and  after  looking  into  the  New  York  authorities, 
t  was  ordered  to  be  issued.  This  was  the  first  occasion  in 
which  the  proceeding  was  resorted  to  in  our  j>ractice;  the 
ntecedent  and  ancient  remedy  l)eing  the  action  of  ejectment. 
The  new  method  imme<liately  superseded  the  old  one,  and  ha^ 
>een  in  constant  use  ever  since  its  introduction.     This  n^medv 

• 

s  foundeil  on  the  general  principle  that  a  court  of  cciuity  will, 
vhen  it  can  do  so  justly,  carry  its  own  decrees  into  full  execu- 
ion,  without  relying  on  the  co-oi)eration  of  any  other  tribunal. 
The  consequence  is,  it  ciuuiot  refuse  its  aid  to  one  of  its  suitors 
n  this  respect,  except  on  some  reasonable  ground  of  equity. 
When,  therefore,  as  in  the  present  cuse,  there  is  nothing  more 
han  a  prayer  on  the  part  of  a  defendant  to  be  left  in  j)osses- 
don  of  the  premises  which  have  lieen  sold  and  conveyed,  such 
prayer  is  simply  a  recpiest  that  the  court  will  not  execute  its 
>wn  decree,  but  will  leave  it  to  a  court  of  law  to  do  that  duty 
in  a  more  dilatory  form.  It  seeuL^  to  me  such  an  application 
4K>uld  not  be  entertained. 

I  think  the  Chancellor  was  right  in  ordering  the  issuing  of 
the  writ  in  question,  and  that  such  order  should  be  affirmed, 
with  eo6ts. 

Order  unanimously  affirmed. 
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Crane  and   others,   api>ellaiits,   and   The    Homeopathic 
Mutual  Life  Insurance  Company,  resiwndents. 

A  plea  or  answer  Ketting  up  usury  as  a  defence,  muRt  state  spetifically 
the  faciA  of  the  barg.-iin. 

App(jal  from  decree  in  ai*cordance  with  the  opinion  of  the 
Y  ice-Chancel  lor,  reported  in  10  C.  E.  Green  418. 

Mi\  W,  J,  Ma{/ie,  for  appellants. 

Mr.  W,  IL  Ai^ouxy  for  resi)ondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justk  e. 

In  this  aise  I  have  not  found  it  necessary  to  consider  the 
merits  of  the  matter  in  controversy.  The  answer  is  radically 
defective,  so  that  the  defence,  which  is  usury,  cannot  be  pre- 
sented to  the  court  under  it.  Nor  is  it  neccssarj'  to  discuss 
this  question  of  pleading,  for  the  subject  is  res  adjiuUeata  in 
this  state.  In  the  cases  of  The  New  Jersey  Patent  Tanning 
Co,  v.  Turnery  1  3fcCarter  326,  and  Taylor  v.  Morris^  7  C  E, 
Green  606,  the  latter  decision  being  made  by  this  court,  the 
doctrine  was  conclusively  settled  that  a  plea  or  answer  setting 
up  the  defence  of  usury,  must  state  specifically  the  facts  of 
the  bargain.  It  is  not  i)ossible  to  hold  that  this  has  been 
done  in  the  present  record.  The  defendants'  averment  here 
ti,  that  it  wiis  agreed  that  the  complainants  should  reserve 
and  take,  for  the  sum  of  ?1 1,000,  loaned  for  one  year, 
the  sum  of  f  1004.69  as  a  bonus,  in  addition  to  lawful  inter- 
est. But  the  proof  is  that  this  was  not  the  bargain,  but  that 
for  the  sum  so  withheld,  there  was  given  to  the  complainant 
a  i>olicy  on  the  life  of  his  son.  The  agreement  to  give  this 
policy  was  a  part  of  the  bargain,  and,  therefore,  by  force  of 
the  established  rule,  could  not  be  omitted.     To  permit  this, 
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would  be,  very  plainly,  to  abolish  the  nile.  This  was  the 
view  of  the  Viee-Chancellor,  who  heard  the  case  in  the  Court 
of  Chancery,  and  in  that  view  I  entirely  concur.  The 
decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


JoHXS  and  others,  appellants,  and  Norris  and  others, 

respondents. 

1 .  A  flcheme  was  entere<l  into  by  the  widow  and  the  adminiKtrator  of 
«e<?ecleDt,  to  procure  a  foreclosure  sale  of  the  intestate's  lands,  at  which 
the  si.clministrator  was  to  buy  them  in  at  an  inadequate  price,  by  giving 
^^^t  a. t  the  Kale  that  he  was  purchasing  for  the  widow,  and  thus  dissuade 
^*^"^r«  from  bidding.  Under  these  circumstances,  the  administrator  pur- 
^■*aj*«Kl  the  lands  at  the  sherifTs  sale,  and  agreed  to  convey  ihem  to  the 
^'*^ovr  for  the  price  at  which  they  were  struck  off  to  him.  On  his  refusal, 
****^**«'quently,  to  do  so,  the  widow  and  the  intestate's  only  child  filed  a  bill 
^  *"^^eem.  Held^  that  the  widow,  having  participated  in  the  fraud,  was 
"**^  Entitled  to  relief,  but  that  as  to  the  child,  the  administrator  would  be 
'"^S^-rxled  as  a  trustee,  holding  the  property  for  her  benefit. 

^«     Actual  possession  by  the  cestui  que  (rust  is  constructive  notice  to  a 
*^^*'^liaser  that  there  is  some  claim,  title,  or  possession  of  the  property 
^^^Tse  to  his  vendor,  and  this  is  sufficient  to  put  him  upon  his  inquiry. 


-Appeal  from  a  decree  of  the  Court  of  Chancery.     The 
^Pitiion  of  the  Chancellor  is  reported  in  7  C.  E.  Green  103. 

JS/r.  James  B,  VredeiU)urghy  for  appellants. 

-3/r.  Bansomy  for  resi)ondent3. 

'i'he  opinion  of  the  court  was  delivered  by 

"Van  Syckel,  J. 

Ihomas  W.  Morehouse  died  September  27th,  1855,  intcs- 
?,  seized  in  fee  of  three  parcels  of  land  in  Jersey  City, 
**^^\m  as  the  York  street,  Greene  street,  and  Grove  street 
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lots,  each  covered  by  a  mortgage.  Ann  Maria  Morehouse 
and  liis  only  child,  Theresa,  survived  him.  Administration 
of  his  personal  estate  was  granted  to  his  ^ndow,  and,  subse- 
quently, the  letters  to  her  were  revoked,  and  administration 
de  bonis  non  granted  to  Noah  Norris,  February  17th,  1857. 
After  this,  the  mortgages  were  foreclosed  and  the  real  estate 
of  the  decedent  sold  at  foreclosure  sales  by  the  sheriff.  Noah 
Norris  purchaseii  the  Greene  street  property  November  19tli, 

1857,  for  $1325,  and  the  Grove  street  property  January  7th, 

1858,  for  $2550.     The  total  surplus  arising  from  these  sales, 
above  the  mortgages,  was  $65.98,  which   Noah  Norris  re- 
oeiveil,  as  administrator,  and  with  this  and  the  proceeds  of 
sale  of  the  personalty,  paid  the  creditors  of  the  intestate  a 
dividend  of  twelve  per  cent.,  leaving  the  residue  of  their 
claims  unsatisfied.     In  May,  1867,  Ann  Maria  Morehou^ 
and  Theresa,  with  Hiram  C.  Johns,  her  husbaiid,  filed  their 
bill  in  chancery,  charging  that  these  foreclosure  sales  were 
procured  by  the  contrivance  of  Noah  Norris,  who  advised 
the  widow  not  to  pay  the  interest  on  the  mortgages,  so  that 
they  would  be  forecrlosed,  and  that  he  promised  her  that  at 
the  foreclosure  sales  he  would  buy  in   the  properties  at  a  lo>v 
price,  by  making  it  known  that  he  was  bidding  for  her  bene- 
fit, and  that  he  would  advance  the  money  and  take  the  title?, 
and  }>ermit  her,  afterwards,  to  redeem  by  paying  him  the 
amount  of  his  bid  aud  interest.     That  in  pursuance  of  tbij* 
arrangement,  Noah  Norris  dissuaded  others  from  bidding  a^ 
the  sheriff's  sales,  and  secured  the  lots  on  Greene  street  and 
Grove  street  at  prices  nuich  Ixjlow  their  actual  value.   The  bill 
|)rays  for  a  conveyance  of  these  lots  to  the  complainants  upon 
payment,  by  them,  of  the  amount  bid  by  Noah  Norris,  with 
interest.     The  evidence  in   the  cause  satisfactorilv  establishes 
the  truth  of  thest*  allegjitions  in  the  bill,  and  that  Noah  Xorri?, 
by  giving  out,  at  the  sheriff's  sale,  that  he  would  buy  the  lot*' 
for  the  benefit  of  the  widow,  acquired  title  to  them  for  ao 
inadequate  price.     This  scheme  was  manifestly  in  fraud  both 
of  the  creditors  of  the  estate  of  Thomas  W.  Morehouse,  ano 
of  the  rights  of  his  infant  daughter.     If  consummated,  i^" 


MARCH  TERM,  1875.  487 


Johns  V,  Norris. 


-eHfect  was  to  deprive  her  of  her  inheritance,  and  vest  the 
whole  estate  in  her  mother.     The  widow,  having  participated 
in    the  fraud,  is  not  entitled  to  relief,  but  the  infant,  who,  at 
tH^  time  of  the  sheriff's  sale,  was  only  thirteen  years  old, 
•<>ooupie8  a  different  position,  and  as  to  her,  the  administrator 
Avill  be  regarded  as  a  trustee,  holding  the  property  for  her 
benefit.     A  contract  of  this  character  cannot   be   enforced, 
'either  at  law  or  in  equity.     It  was  conceived  in  fraud,  so 
that  neither  party  to  it  can  be  permitted  to  derive  any  advan- 
tage from  it ;  its  fruits  must  be  applied  to  the  benefit  of  the 
innocent  party,  whose  substantial  rights  have  been  injuriously 
aflfected  by  it.     It  does  not  involve  the  consideration  of  the 
statute  of  frauds :  it  rests  upon  the  simple  rule  that  one  who 
has    fraudulently  deprived  another  of  his  rights,  shall  be 
^^nipelled  to  make  restitution.     On  the  17th  of  February, 
i860,  Noah  Norris  conveyed  the  Greene  street  property  to 
'^is  brother,  John  D.  Norris,  and  on  the  13th  of  April,  1858, 
the  Grove  street  property  to  his  son,  Brainard  T.  Norris,  who 
**^  made  defendants  to  the  bill  of  complaint.     If  John  D. 
^tid    Brainard  can  be  charged  with  notice,  actual  or  construc- 
^*^^^,  of  the  fraud  of  their  grantor,  they  took  their  title  sub- 
J^ot  to  the  execution  of  the  .trust  with  which  it  was  burdened 

• 

*^    the  hands  of  Noah  Norris.     John  D.  Norris  denies  that 

^^     Icnew   anything  of  the   unlawful   arrangement  between 

'^  ^*«ih  and  the  widow,  but  the  evidence  shows  that  the  con- 

^^<l^ration  he  paid  for  the  Greene  street  lot  was  much  less 

^ha.ti  its  value,  and  that  he  was  present  at  the  sheriff's  sale, 

^^b^re  it  was  made  known,  as  a  number  of  witnesses  testify, 

^ha.t  Noah  Norris  had  agreed  to  buy  the  property  in  for  Mrs. 

^^orehouse,  as  an   inducement  to   bidders   to   refrain  from 

^^ying.     It  is  highly  improbable  that  this  information  was 

^^t  communicated,  at  that  time,  to  John  D.  Norris.     But,  if 

^^ual  notice  is  not  conclusively  established,  it  is  admitted 

^^t  Noah  Norris  permitted  the  widow  to  occupy  the  Greene 

^^JHeet  property,  after  the  sale,  without  rent,  and  that  at  the 

^nie  of  the   conveyance   to  John,  she   was  still  in   posses- 

«ioiu    Actual  possession  by  the  cestui  que  tru^  is  constructive 
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notice  to  a  purchaser  tliat  there  is  some  claim,  title,  or 
session  of  the  property  adverse  to  his  vendor.  This 
was  recognized  by  Lord  Eldon,  in  Danids  v.  Dam%o 
Vesey  249,  and  since  that  time  it  has  become  so  firmly  € 
lished  that  it  is  necessary  only  to  refer  to  a  few  autho 
on  the  subject.  Pa^ry  on  Trusts,  §  223  ;  Le  Neve  v.  Le  . 
2  L.  a  in  E(j.  *23;  McDavit  w.  PieiTej)onty  8  C.  E.  ( 
42.  This  fact  should  have  put  John  upon  his  inquir)-, 
if  he  had  inquired,  he  would  have  ascertained  the  equi 
claim  which  Mrs.  Johns  set  up  to  the  estate.  By  the 
veyance,  therefore,  to  John  D.  Xorris,  the  Greene  street  j: 
erty  is  not  discharged  from  the  trust. 

The  Grove  street  lot  did  not  remain  rn  the  possessic 
Mrs.  Morehouse,  and  therefore,  as  to  that  lot,  Brainard  i 
l>e  charged  with  actual  notice  of  the  vicious  undertakin 
with  such  information  as  should  have  put  him  upon  inc 
which  would  have  led  to  its  discovery.  He  asserts  thj 
had  no  knowledge  of  it,  but  the  circumstances  of  the  case 
his  own  testimony,  persuade  me  that  he  is  mistaken, 
purchased  the  property  for  an  inadequate  price,  in  part 
ment  of  a  claim  which  he  had  against  his  father,  and  his  5= 
ment  on  the  witness  stand  that  he  allowed  $3500  for  it,  ^ 
it  appears  by  the  bill  and  answer,  and  also  by  his  deed, 
the  consideration  was  $2500,  does  not  add  to  the  credibili 
his  testimony,  so  far  as  it  is  in  his  o\vn  favor.  He  ac 
that  in  1861,  and  again  in  1863,  prior  to  his  purchase 
father  told  him  that  Mrs.  Morehouse  wished  to  redeem 
requested  him  to  prepare  a  statement  showing  the  aniou 
be  paid  by  her  on  redeeming  this  property.  These  estii 
were  made  by  Brainard,  charging  the  widow  with  the 
at  which  the  lot  was  struck  off  to  Noah  at  sheriff's  sale 
containing  items  which  could  not  have  been  ascertained 
mere  memory.  They  show  conclusively  that  such  an  aa 
must  have  been  kept  by  Xoah  as  would  have  been  kept 
person  charged  with  a  duty  or  obligation  to  convey  to 
Morehouse.  These  accounts  were  unquestionably  in 
hands  of  Brainard  when  he  made  up  the  statemente. 
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act,  tx^ther  with  the  circumstance  that  his  father  requested 
lim  to  make  up  the  account,  not  only  in  1861,  but  again  after 
he  lapse  of  two  years,  if  not  evidence  of  actual  notice  of  the 
rust,  was  at  least  sufficient  to  put  him  upon  his  inquirj'  before 
le  took  the  title.  He  does  not,  therefore,  occupy  the  position 
>f  a  bona  fide  purchaser  for  value  without  notice.  The  result 
*  that,  as  to  the  Greene  street  and  Grove  street  properties,  the 
ecree  of  the  Chancellor  should  be  reversed.  Theresa  Johns 
'ill  be  entitled  to  redeem  the  Greene  street  property,  upon 
aying  the  amount  at  which  it  was  sold  at  sheriff's  sale,  with 
'terest.  Since  the  conveyance  of  the  Grove  street  lot  ta 
i^inard,  he  has  expended  considerable  sums  in  the  erection 

buildings,  and  in  making  permanent  improvements  upon 
The  delay  of  the  complainants  in  prosecuting  their  remedy 
^y  have  induced  him  to  believe  that  they  did  not  intend  to 
ail  themselves  of  their  equitable  right  to  redeem,  and  under 
^se  circumstances  it  would  be  just  to  give  him  a  fair  and 
f^sonable  allowance  for  his  improvements  to  the  freehold. 
^e  case  should  be  remitted  to  the  court  below,  that  an  account 
^y  be  taken  under  the  direction  of  the  Chancellor,  and 
beresa  permitted  to  redeem  upon  equitable  terms. 
Oosts  in  this  court  and  the  court  below  should  be  allowed 

Johns  and  wife,  but  no  costs  to  Mrs.  Morehouse. 

The  whole  court  concurred. 


Gillette,  appellant,  and  Ballard,  respondent. 

^-  An  agreement  resulting  from  an  offer  made  by  B,  and  accepted  by  G, 
*J  the  following  terms:  "  1  will  lend  you  $5000,  without  interest,  and  will 
^^  yoa  in  every  way  possible;  will  attend  to  your  finances  and  books,  and 
*«p  you  all  I  can,  if  you  will  give  me  the  choice  of  rooms,  and  board  for 
'"^y^elf  and  family,"  Ac,  held  to  be  not  usurious*,  either  on  its  face  or 
«Pon  the  testimony. 

*^  A  chattel  mortgage  given  to  secure  the  $oOOO,  and  calling  for  interest 

^'«oi),  while  B  was  receiving  compensation  for  its  use  under  the  original 

fi'^'^eniy  kM  not  to  be  usurious,  it  appearing  that  the  mortgage  had 

•-•en  10  drawn  through  inadvertence,  and  not  as  the  result  of  a  corrupt 

•P^ement: 
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Appeal  from  a  decree  made  in  accordance  with  the  opinion 
of  the  Vice-Chancellor,  reporteil  in  10  CI  E.  Green  491. 

Mr.  Mc  Carter,  for  appellant. 

J/r.  Pitney^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

WOGDHULL,  J. 

The  complainant  below,  who  is  the  appellant  in  this  courtr 
^led  his  bill  to  restrain  the  enforcement  of  a  chattel  mortgagz: 
executed  by  him  to  the  respondent,  alleging  that  it  had  bee 
given  to  secure  a  usurious  loan.     The  cause  having  been  hear — 
by  the  Viee-Chancellor,  upon  the  pleadings  and  the  oral  test 
mony  of  witnesses,  the  complainant's  bill  was  dismissed,  tl 
Vice-Chancellor  holding  in   his  advisory   opinion,  that  tt= 
<x>mplainant's  suit  could  stand  only  on  the  ground  of  a  usu 
ious  agreement,  and  that  the  evidence  in  the  case  failed 
.show  any  agreement  of  tliat  character.     It  is  insisted  on  tK 
part  of  the  appellant,  that  all  the  terms  of  the  alleged  us^ 
rious  bargain  are  contained  in  a  letter  sent  by  Ballard  to  G£ 
lette,  December  17th,  1870,  in  response  to  a  contemplates 
purchase  by  the  latter  of  the  furniture  and  fixtures  of  tfc^ 
Continental  Hotel,  in  Newark,     Gillette  and  Ballard  were  ^ 
that  time,  and  had  been  for  several  years,  on  terms  of  intim.a< 
friendship.     Gillette,  who  wa>5  keeping  a  hotel  in  Buffiilo,  ha-' 
recently   visited  Ballard,  at  his  home  in  Newark.     Whil 
.there,  the  matter  of  this  purchase  had  been  talked  over  b^ 
tween  them,  and  either  at  that  time  or  afterwards,  by  letted 
«Gillette  had  propased  a  partnership  in  the  hotel,  between  hinm 
self  and  Ballard.  The  letter  referred  to,  after  stating  the  tern^ 
x)n  which  the  hotel  could  be  obtained,  proceeds  as  follows :  "  A 
to  my  going  into  the  thing  as  a  partner,  why,  I  would  rathe 
jiot  do  so  ;  I  am  satisfied  tnat  there  is  a  splendid  chance  for  on  - 
to  make  money  out  of  it,  but  it  would  not  be  as  well  for  either  or 
«s  to  split  it  up,  and  divide  the  profits.  I'll  tell  you  what  I  wiE 
-do.     I  will  lend  you  five  thousand  dollars,  without  interes't 
and  will  aid  you  in  every  way  possible ;  will  attend  to  yoi» 
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finances  and  books,  and  help  you  all  I  can,  if  you  will  give 
me  the  choice  of  rooms,  and  board  for  myself  and  family. 
And  if  it  also  becomes  necessary  to  get  more  furniture  for 
otkor  rooms,  (and  of  course  it  will,)  why,  I'll  go  security  for 
them ;  in  fact,  you  know  enough  of  me  to  know  what  I  would 
tb  for  you  when  required.  This,  I  think,  will  make  much 
more  money  for  you  than  if  I  was  a  partner.  Don't  look  at 
this  in  anything  but  a  business  point  of  view,  and  decide  ac- 
<^rcling  to  your  convictions." 

It  is  insisted  for  the  appellant,  that  the  offer  made  by  Bal- 
lard in  this  letter  was  accepted  by  Gillette,  precisely  in  the 
form  in  which  it  was  made,  and  that  the  contract  or  agree- 
ment thus  concluded  between  the  parties  is,  on  its  face,  neces- 
^rily  usurious. 

Conceding  to  the  appellant's  counsel  the  first  part  of  his 
insistment,  and  assuming  that  the  terms  of  the  final  agreement 
^^ere  in  no  respect  different  from  those  which  appear  in  the 
letter  of  December  20th,  I  am  still  as  far  as  possible  from  as- 
senting to  the  proposition  that  the  agreement  thus  disclosed  is, 
j^*'  se,  usurious. 

The  argument  advanced  in  support  of  this  proposition  seems 
^o  me  to  involve  substantially  a  begging  of  the  question.     It 
Pr'oceeds  upon  the  assumption  that  the  plain,  if  not  the  self- 
evident,  intention  of  the  parties  to  this  agreement  was,  that 
Gillette  should  furnish,  and  that  Ballard  should  receive,  the 
ward,  lodging,  &c.,  of  himself  and  family,  simply  and  only 
^y  way  of  compensation  for  the  use  of  the  $5000  ;  whereas,  in 
^'^th,  the  agreement  was  that  for  the  board,  &c.,  furnished  by 
^Jillette,  he  was  to  have  as  his  compeasation,  not  merely  the 
^^  of  the  $6000,  but  in  addition  to  that,  was  to  receive  from 
^llard  certain  specified  services,  which,  for  anything  we  can 
P^^ibly  know  to  the  contrary,  may  have  been  worth  more  to 
^Ulette  than  the  boanl,  lodging,  and  entertainment  furnished 
^  Ballard  and  his  family   would  have  amounted  to  at  the 
ordinary  rates. 

It  was  further  insisted  for  the  appellant,  that  even  if  the 
original  loan  was  not  usurious,  still  the  mortgage  must  be  held 


492       COURT  OF  ERRORS  AND  APPEALS. 


Saliabury  v.  Colt. 


to  be  SO,  because  it  calls  for  interest  on  the  $5000,  while  Bal- 
lard was  receiving  compensation  for  its  use  under  the  originaL 
agreement.     It  appears  clearly  from  the  testimony,  however  ^^ 
that  this  was  not  the  result  of  a  corrupt  agreement,  nor  of  aiiv^ 
contrivance  to  evade  the  statute.     It  was  not  the  intention  o-^:" 
anybody  to  reserve  illegal  interest  on  this  mortgage.    See  MuF  ^• 
v.  The  Newark  Savings  Inatitution  and  others,  1  C\  E.  Grec  ^\ 
537.     The  mortgage  was  not  drawn  so  as  to  carry  intere?'^, 
with  the  consent,  nor  by  the  procurement  of  Ballard.     Instec^.  A 
of  claiming,  or  desiring  to  obtain  any  advantage  from  tl^.  *b 
interest  clause,  he  repudiates  it  as  the  result  of  inadverteim.  ^* 
on  the  part  of  Gillette's  agent,  who  drew  the  mortgage.     T  Hie 
decree  ought  not  to  be  reversed  on  this  ground. 

With  respect  to  the  true  character  of  the  arrangement  k~3e- 
tween  these  parties,  and  the  advantages  shown  by  the  testimo*-  iiy 
to  have  accrued  from  it  to  the  appellant,  I  fully  concur  in  fcz  he 
conclusions  reached  by  the  Vice-Chancel  lor. 

The  decree  appealed  from  is  affirmed,  with  costs. 

Decree  unanimously  affirmed  «^ 


Salisbury,  appellant,  and  Colt,  respondent. 
Colt,  appellant,  and  Sallsbury,  respondent. 

1.  An  order  of  reference,  directing  a  roaster  to  state  an  account  beti^'^*'" 
a   legatee  and   testator's  executor,  allowing  seven  per  cent,  for  inte-^^^^ 
during  all  the  tiroe  that  executors  received  interef*t  on  the  legacy  at   ^"" 
above  that  rate,  (the  legal  rate  then  being  six  per  cent,)  does  not  autho^"^ 
charging  seven  per  cent,  because  the  executors  received  more  tlian  ct^'i' 
rate  in  dividends  upon  stocks,  in  which  the  bulk  of  the  testator's  e»t^^^ 
was  invested  at  his  death,  and  so  reroained  at  the  accounting;  it  app^^''* 
ing  that  the  stock  was  worth,  all  that  time,  one  hnndred  and  fifty  per  c^^^- 
premium,  and  the  dividends  thereon  amounted  to  less  than  seven  per  c^^^- 
upon  the  money  value  of  the  shares. 

2.  When  executors  have  failed  for  several  years,  against  the  testator » 
intention,  to  separate  a  legacy  from  the  estate  and  invest  it,  it  is  such  a 
violation  of  trust  as  justifies  charging  them  with  compound  interest 
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Appeal  from  an  order  of  the  Court  of  Chancery  in  the 
n]«itter  of  exceptions  by  Edward  Salisbury  and  wife  to 
Juaster's  report,  re-stating  an  account  of  the  surviving  executor 
of  Roswell  L.  Colt,  deceased ;  and  cross-appeal  by  the  executor. 
<10  C  E.  Green  203.)     The  appeals  was  argued  by 

J/r.  Wm.  Penninciton  and  Mr.  B.  Williamson,  for  Mr.  and 
Mrs.  Salisbury. 

-Vr.  R.  Watfne  Parker  and  Mr.  Corflandt  Parkei*,  for  the 
executor. 

The  opinion  of  the  court  was  delivered  by 

KXAPP,  J. 

These  are  cross-aj)peals  from  an  interlocutory  decree  of  the 
^'hancellor,  made  upon  the  report  of  William  Paterson, 
^"^iuire,  as  master,  in  a  cause  in  that  court  between  De  Grasse  B. 
^  owler  and  wife,  complainants,  and  Morgan  Colt  and  others, 
^^^fendants.  The  two  appeals  were  heard,  and  will  be  de- 
^•icled  together. 

The  cause  in  the  Court  of  Chancery  had  respect  to  the  will 
*^*^d  codicil  of  Roswell  L.  Colt,  deceased,  by  which  Maria 
Theresa  Colt,  afterwards  the  wife  of  Edward  Salisbury,  had 
*^^ueathed  to  her  a  legacy  of  $20,000,  which  was  directed  to 
•^  held  by  the  executors  upon  certain  trusts.     In  December, 
^872,  Mr,  Salisbury  and  wife  filed  their  petition  in  that  court, 
pitiying  that  a  certain  decree  theretofore  made  be  set  aside, 
^lid  reference  had  to  a  master  to  state  an  account  of  the  j)rin- 
^^pal  and  interest  due  to  Mrs.  Salisbury  upon  her  legacy, 
^tiove  the  paynaents  made  to  her.     Morgan  G.  Colt,  the  sur- 
viving executor,  answered  the  petition,  and  on  the  18th  day 
^f  March,  1873,  the  Chancellor  made  an  order  that  the  said 
Interlocutory  decree  of  September  15th,  1868,  be  vacated  and 
•*^t  aside,  and  that  it  be  referred  to  William  Paterson,  esquire, 
^ne  of  the  special  masters,  to  take  and  state  an  account  of  the 
amount  due  for  principal  and  interest  upon  said  legacy  to  said 
^^^  Theresa  Salisbury,  "and  that  he  allow  her  interest 
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after  the  rate  of  seven  per  cent,  per  annum  for  all  the  tini 
during  which  said  executors  received  interest  at  that  rate  upoi 
said  moneys  in  their  hands  belonging  to  said  Maria  Ther^s^ 
and  for  all  other  time  after  the  rate  allowed  by  law  at  tha 
time,  and  that  he  do  credit  said  executors,  in  said  actxnml 
with  all  moneys  paid  for  or  to  said  Maria  Theresa." 

On  the  3d  of  May,  1873^  the  master  filed  a  report  of  tli 
account  made  and  stated  by  him,  with  the  evidence  take 
l)efore  him  on  the  reference.  He  allowed  interest  froi 
November  22d,  1856,  to  November  22d,  1859,  at  the  rate  c 
six  per  cent.  |>er  annum  ;  from  November  22d,  1859,  for  tl 
remainder  of  the  time,  after  the  rate  of  seven  per  cent.  \y^ 
annum,  with  calculations  of  interest  upon  annual  rest 
throughout  the  whole  time. 

The  master  further  rej)orted  that  the  estate  of  the  testato 
Roswell  L.  Colt,  principally  consisted  in  shares  in  the  Socid 
for  Establishing  l^seful  Manufactures,  the  \mr  value  of  whic 
was  $100  per  share;,  that  all  the  income  received  by  tl 
executors  from  tlie  estate  of  the  testator  was  derived  fro 
dividends  on  those  shares ;  and  that  as  the  legacy  had  to  1 
|xiid  out  of  that  stock,  the  executors  should  be  charged  sev< 
per  cent,  upon  the  legacy  for  each  year  that  seven  per  cent.  < 
upwards  had  been  received  by  the  executors  in  dividends  u]m 
the  stock,  taking  the  yearly  dividends  made  upon  the  sto* 
at  jmr,  as  the  rate  j)er  cent,  which  the  executors  liad  receive 
in  those  years  i\&  interest  on  the  legacy :  and  in  aa'ountii 
upon  that  method,  the  master  found  that  for  the  years  18(5 
1861,  1863,1864,1865  and  1866,  during  which  period  tl 
lawful  rate  of  interest  was  six  i>cr  cent.,  the  executor  shoii 
l)e  charged  after  the  rate  of  T^ven  per  cent.,  because  the  di^ 
dends  on  the  stock  paid  in  each  of  those  years  had  equaled 
exceeded  seven  per  ceut.,  and  the  account  was  nuide  and  stated 
(charging  the  executor  upon  that  l)asis,  the  master  having 
his  interpretation  of  the  order  of  reference,  n^rded  it 
permitting  that  method  of  accounting. 

The  executors  excepted  to  this  part  of  the  report,  su 
stantially  upon  the  ground  that  they  had  received,  duri 
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those  years,  less  than  seven  per  cent,  per  annum  upon  the 

value  of  the  estate  in  their  hands ;  that  the  receipts  of  the 

executors  in  dividends  upon  the  stock,  although  more  than 

seven  per  cent,  upon  the  par  value  of  the  stock,  was  much 

'ess  than  seven  per  cent,  upon  the  actual  value  or  upon  the 

iiioney  of  the  estate  invested  in  the  stock ;  that  nothing  was 

'■eceived  by  them  as  interest  on  the  legacy,  and  that,  under 

^he  order  of  reference,  the  charge  should  have  been  for  no 

^^re  than   lawful   interest.     The  Chancellor  sustained  the 

exception,  and  by  his  decretal  order  of  October  19th,  1874^ 

'^t  aside  so  much  of  the  master's  report,  amd  referred  it  back 

^0    him  with  directions  to  re-state  the  account  and  charge 

interest  for  those  years  at  the  rarte  of  six  per  cent,  per  annum* 

The  executors  also  excepted  to  the  manner  of  stating  the 

account  in  making  yearly  rests  in  the  computation  of  interest. 

Thifi  exception  was  overruled  by  the  Chancellpr. 

Both  parties  appeal  from  the  decfee  of  the  Chancellor,  and 
^^  question  jMresented  is  whether  the  decree  upon  the  matters 
^o«pted  to  in  the  report  is  in  accordance  with  the  directions 
^^  the  first-mentioned  order  of  reference.  That  order  was 
"^t  appealed  from,  and  whatever  accounting  is  had  in  the 
*^*se  must  be  regulated  and  controlled  by  the  terms  of  that 
o>xler. 

The  substantial  direction  of  that  order,  so  far  as  is  import- 
^^t  here,  is  that  the  master,  in  stating  this  account,  shall 
^Harge  the  executor,  in  any  event,  with  not  less  than  lawful 
**^tere8t  upon  the  l^acy,  nor  more  than  seven  per  cent.,  and 
*^>  while  the  rate  of  interest,  by  law,  was  less  than  seven  per 
^^nt.,  the  executors  received  interest  upon  the  money  in  their 
'^a.nds  at  that  rate,  then,  for  such  time  as  they  received  inter- 
^t;  at  that  rate,  they  shall  be  charged  seven  per  cent. 

The  decree  of  the  Chancellor  upon  the  rate  of  interest  to 

^  allowed   by   the  master  is  obviously  correct,  unless  it 

appears  in  the  case  that  the  executors,  during  some  of  the 

years  from  1855  to  1866,  received  interest  on  this  legacy  at 

^"e  rate  of  seven  per  cent,  per  annum,  or  more. 
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The  case  clearly  shows  that  this  legacy  was  never  severed 
from  the  bulk  of  the  estate,  or  in  any  manner  invested  as  a 
separate  fund,  and  the  executors  therefore  cannot,  in  any 
proper  sense,  be  said  ever  to  have  received  any  money  a* 
interest  upon  the  legacy  in  their  hands. 

But,  on  behalf  of  the  legatee,  it  is  insisted  that  because  the 
money  to  pay  this  legacy,  with  the  other  moneys  of  the  testa- 
tor, was  invested,  at  the  time  of  the  testator's  death,  in  the 
stock  of  this  corporation,  and  the  executors  have  allowed  it 
so  to  remain,  they  must  be  considered  as  having  received 
interest  upon  the  legacy  after  the  rate  of  the  dividends  paid 
upon  the  stock  at  par ;  in  other  words,  should  be  charged  for 
dividends  received,  as  if  the  legacy  had  been  invested  in  the 
stock  at  par  value. 

It  seems  by  no  means  clear,  that  such  is  the  interpretation 
of  the  order  of  reference,  or  that  it  calls  for  or  permits  any 
such  rule  for  the  ascertainment  of  the  interest  received  on 
the  legacy.     If  the  money  of  the  legacy  had  been  invested 
in  this  or  other  stock,  at  a  known  price,  it  might  have  been 
easy  to  determine,  from  the  dividends  paid,  what  the  executor 
received  as  interest,  but  such  is  not  the  case.    It  was  admitted, 
on  the  argument,  that  the  stock  in  this  corporation  was  worth 
$250  per  share,  at  the  least.     The  dividends  on  two  hundred 
shares  of  this  stock,  it  is  claimed,  should  be  taken  to  repre- 
sent the  interest  received  on  the  legacy.     But  two  hundred 
shares  of  the  stock  represent   $50,000  of  this  estate.    It  '^ 
not  apparent  upon  what  just  principle  is  based  the  claim  to 
have  the  dividends  on  $50,000  worth  of  the  stock  considered 
as   the   interest  which   the   executors   received   on  $20,000 
invested  in  the  stock.     If  these  dividends  are  to  represent 
and  determine  the  interest  received  by  the  executors  on  thi^ 
legacy,  it  must  be  dividends  on  such  amount  of  stock  as  the 
legacy  would  purchase — that  would  not  exceed  eighty  share? 
— and  the  dividends  received  by  the  executors  on  that  amouni 
of  stock,  did  not,  in  any  of  those  years,  equal  seven  per  cent, 
upon  the  legacy.     The  Chancellor  was  clearly  right  in  hi* 
conclusion  that  no  evidence  is  found  in  the  case  showing  that 


MARCH  TERM,  1875.  497 


Hammell  v.  Manufacturing  Co. 


the  execators  had  received,  during  any  of  the  years  men- 
tioned, such  interest  on  the  money  in  their  hands  belonging 
to  the  legatee,  as  would,  under  the  order  of  reference,  justify 
SI  charge  for  more  than  the  legal  rate  of  interest,  and  his 
<lecree  is  in  accordance  with  the  order  of  reference. 

The  executor  appeals  from  that  part  of  the  Chancellor's 
<leeTee  which  overrules  his  exception  to  the  mode  of  com- 
puting interest  with  yearly  rests.  The  decree,  in  that  respect, 
is  right :  the  circumstances  of  the  case  fully  justify  the  com- 
I>ounding  of  interest  upon  the  legacy. 

The  decree  of  the  Chancellor  is  affirmed,  but  without  costs 
ill  cither  case. 

Decree,  on  appeal,  affirmed  by  following  vote : 

Per  affirmance — Beasley,  C.  J.,  Clement,  Dalrimple, 
r>EPUE,  Knapp,  Lathrop,  Lilly,  Scudder,  Yax 
*^VcKEL,  Wales,  Woodhull.     11. 

For  reversal — Dodd  and  Green.     2. 

Decree,  on  cross-appeal,  unanimously  affirmed. 


lioiMELL  and  wufe,  appellants,  and  The  Clinton  Sta- 
tion General  Merchandise  and  Manufacturing 
Company,  respondents. 

The  Chief  Justice. 

This  bill  was  filed  by  judgment  creditors,  the  object  being 
to  have  a  house  and  lot,  the  title  to  which  stood  in  the  name 
of  the  wife  of  the  defendant  in  execution,  subjected  to  the 
Judgment.  The  question  was  as  to  the  bona  fides  of  the  claim 
of  the  wife  to  this  property.  Upon  the  argument  here,  this 
<^laim  of  the  wife  appeared  to  be  so  entirely  destitute  of  all 

Vol,  XII,  2  i 
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merit,  that  the  counsel  of  the  respondents  were  not  heard.    J^ 
is  not  necessary  to  review  the  facts  of  the  case ;  the  evideiK^' 
has  been  fully  discussed  by  the  Chancellor,  and  for  the  reason'*'' 
stated  in  his  opinion,  (10  C  E.  Green  45,)  I  think  the  decr^:^^* 
should  be  aflRrmed,  with  costs. 

Decree  unanimously  affirmed. 


Stickle,  api>ellant,  and  Van  Doren,  respondent. 

Decree  unanimously  affirmed  for  the  reasons  stated  in  tir  X  1^^' 
opinion  of  the  Chancellor,  reported  in  9  C  E.  Green  331. 
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Gulick  and  others,  ap{)ellants,  and  Gulick's  Executor^^s^  ^^ 

respondents. 


L  A  beqiiCHt  cif  the  income  of  personally,  without  limit  as  to  time,  ^ 
eciuivalent  to  a  gift  of  the  principal. 

2.  Where  an  absohite  gift  is  made  in  the  first  inHtance,  followed  by  -, 
limitation  over  on  the  death  of  the  first  taker,  the  absolute  gift  is  nc- 
defeated,  unless  the  gift  over  takes  effect. 

3.  Though,  by  the  application  of  such  rule  in   this  case,  had  the  firs 
taker  died  childless,  her  husband  would  have  taken  the  gift  absolutely  a- 
her  administrator,  notwithstanding  testator's  direction  that  the  fund  was^ 
not  to  be  subject  to  the  control  of  her  husband,  the  rule  must  still  govern 
where  the  guard  against  the  husband's  interference  was  only  an  inciden^ 
to  the  accomplishment  of  testator's  purpose  to  preserve  the  interest  of  tli< 
fund,  and  to  keep  the  body  of  the  bequest  intact  to  meet  the  limitation  over 

4.  Though  a  will  must  be  construed  as  an  entirety,  yet  the  legal  con 
struction  of  one  section  cannot  be  controlled  by  guesses  as  to  the  intent  o 
the  testator,  arising  from  the  disposition  of  his  property  in  the  remaininp^ 
sections. 


\^ 
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Appeal  from  a  decree  of  the  Court  of  Chan(«ry.  The 
opinion  of  the  Chancellor  is  reported  in  10  C.  E,  Green  324, 

Mr.  Janus  Wilson,  for  appellants. 

Mr.  Barker  Gumm^re,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

This  is  an  api)eal  from  a  decree  of  the  Chancellor  on  a  bill 
filed  for  a  construction  of  the  will  of  AfVilliam  Gulick, deceased, 
i:*elative  to  a  l)equest  of  $10,000  to  Abby  Maria,  his  child, 
V  Tpon  the  death  of  Abby  Maria,  a  question  arises  concerning 
the  direction  of  the  l)equest.  Her  executors  claim  that  she 
liad  an  absolute  interest  in  it,  and  on  her  death  it  conies  to 
them  as  her  representative.  The  appellants,  however,  insist 
tliat  she  had  only  a  life  interest,  and  on  her  death  it  fell  into 
the  residuum  of  William  Gulick's  estate. 

The  body  of  the  will  is  set  out  in  the  opinion  of  the  Chan- 
cellor.    The  fifth  section  is  as  follows :  "  I  give  and  beipieath 
to  my  daughter,  Abby  Maria,  the   sum  of  $10,000,  to  be 
placed  out  at  interest,  on  bond  and  mortgage,  so  soon  as  my 
estate  can  be  collected  without  sacrifice ;  the  bonds  and  mort- 
gages to  be  taken  in  the  names  of  my  executors,  or  the  sur- 
vivor of  them,  in  trust  for  my  said  daughter,  Abby  Maria, 
and   the  interest   to   be   paid   annually   to   her  by  my  said 
executors,  or  the  survivor  of  them,  for  her  sole  and  separate 
use,  and  in  no  wise  liable  for  the  debts,  or  subject  to  the  con- 
trol of  any  man  she  may  marry ;  should  she  marry  and  have 
a  child  or  children,  then,  after  her  death,  I  give  the  said 
^10,000  to  such  child  or  children."     She  died,  having  never 
married.     The  testator,  it  is  perceived,  first  provides  for  a  gift 
of  the  fund  itself,  and  then  the  method  of  its  enjoyment  by 
the  l^atee.     The  last  is  equivalent  to  a  gift  of  the  interest  of 
the  fund.     It  is  perceived  also,  that  until  we  meet  the  words 
**  should  she  marry  and  have  a  child,"  &e.,  there  is  no  limita- 
tion,  express  or  implied,  of  the  time   of  enjoyment  of  this 
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interest.  The  rule  is  well  established  that  a  becjuest  of  the 
income  of  personalty,  without  limit  as  to  time,  is  equivalent 
to  a  gift  of  the  principal.  Craft  v.  Ex^rs  of  Snook,  2  &(w. 
122,  and  cases  cited.  And  the  rule  applies  whether  given 
directly  or  through  intervention  of  trustees.  Ilaig  v.  Swineij, 
1  Sim,  d:  Stu.  487.  This  absolute  l)equest  was  subject  to  the 
concluding  clause  of  the  section,  "  should  she  marry  and  have 
a  child  or  children,  then,  after  her  death,  I  give  the  said 
^10,000  to  such  child  or  children."  The  legatee  never  mar- 
ried. The  event,  upon  the  hapi)ening  of  which  the  interest 
was  limited  over,  never  occurred.  The  rule,  therefore,  governs 
that  where  an  absolute  gift  is  made  in  the  first  instance,  fol- 
lowed by  a  limitation  ov^er  on  the  death  of  the  first  taker,  the 
absohite  gift  is  not  defeated,  unless  the  gift  over  takes  effect. 
Harrison  v.  Forman,  5  Vesey  207 ;  Jones  Ex*r8  v.  Stit^^  ^ 
C,  E,  Gre^n  325.  The  following  are  some  of  the  cases  where 
this  rule  has  been  applied  to  similar  bequests :  Whittdl  v. 
Diulin,  2  Jac.  &  W.  279;  Mayers  v.  Townsend,  3  Bcu^- 
443;  HaJme  v.  Huhne,  9  Sim.  644;  Campbell  v.  Broicn- 
ri(jg,  1  PA/7/.  301  ;  Jaekson  v.  Noble ^  2  Keen  590;  Ahion  v. 
Darin,  2  Head  [Tenn.)  2G6. 

Construing  this  section  a<^  an  absolute  bequest,  limited  over 
upon  the  happening  of  an  event  which  has  failed,  the  executor 
of  Abbv  Maria  is  entitled  to  the  fund.     But  it  is  insisted 
that  this  construction  is  inconsistent  with  the  intention  of  the 
testator.      It   is  said   that   by   this  construction,  had  Abby 
Maria  died  childless,  leaving  a  husband,  he  would  have  takeo 
this  bequest  absolutely,  as  her  administrator.     It  is  therefot^ 
urged  that  inasmuch  as  the  testator  preserved  the  fund  froi^^ 
any  c^ontrol  of  a  husband  during  the  life  of  the  legatee,!** 
could  not  have  intended  that  the  fund  should  reach  a  husbaiu^^ 
in  any  event. 

I  think  it  is  obvious  that  the  object  of  the  entire  trust  wa-^ 
to  preserve  the  interest  of  the  fund  to  the  legatee  during  he^ 
life,  and,  further,  to  keep  the  body  of  the  bequest   intact,  tc^ 
meet  the  limitation  over.     The  vesting  of  the  fund  in  the 
executors,  and  the  guards  against  the  husband's  interference. 
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were  only  incidents  to  the  accomplishment  of  this  pnr|>ose. 
When  the  legatee  died,  and  the  limitation  over  failed,  the 
object  of  the  trust  was  served,  and  the  reason  for  the  guards 
against  the  husband's  control  ceased.     In  Whittell  r.  Dudin, 
and  other  cases  already  cited,  almost  identical  words  were 
used,  and  it  was  not  contended  that  they  modifie<l  the  abso- 
lute character  of  the  bequest.     It  is  also  noticeable  that  the 
share  of  Abby  Maria  in  the  residuum  would  take  the  same 
course  upon  her  death,  yet  no  effort  is  made  by  the  testator 
to  prevent  that  result. 

The  ap[)ellants  further  insist  that  the  intent  of  the  testator, 

gathered  from  the  entire  will,  was  the  equal  distribution  of 

'^i^  estate,  and  that  such  intent  is  defeated  by  this  const ruc- 

**^n.    It  is  clear,  however,  that  the  testator  nowhere  expresses 

^^ich  an  intent.     Nor  is  it  to  be  absolutely  implied.     It  does 

'^ot  ap[>ear  that  the  devises  to  William  A.  and  Alexander  are 

^"^1^0.1  to  each  other,  or  to  the  several  bequests  to  the  daugh- 

^^**^«     While  we  must  construe  the  will  as  an  entirety,  vet 

^^^    cannot  control  the  legal  construction  of  one  section  by 

S^^^^^ses  as  to  the  intent  of  the  testator,  arising  from  the  dis- 

t^^^^ition  of  his  property   in    the  remaining   sections.      The 

F^''*xiciple  is  stated  in  Roper  on  Leg,,  Vol.  IL,  p.  1462.     See 

^*^*^^o,  Hayes'  Ex'r  v.  Hayes,  6  C.  E.  Green  267. 

^E^ven  if  such  intent  was  clearly  expressed,  it   is   not  clear 
^^^t:    tliat  the  testator's  idea  of  accomplishing  that  result  is 
^**^^ted  better  by  this  than  any  otlier  construction. 

I  think  there  is  nothing  in  the  context  to  alter  this  con- 
^**Viction  of  the  section,  and  that  the  decree  of  the  Cham*ellor 
^Ould  Ix;  affirme<l. 

I)c<Tee  unanimously  affirme<l. 
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Caui'ENTKU   and   wife,  appellants,  and   Carpenteks 

Executors,  respondents. 

1.  Actual  fraud  is  necessary  to  invalidate  a  voluntary  conveyance  mao* 
bv  one  free  from  debt. 

» 

2.  A  wife's  separate  estate  will  not  be  charged  with  her  husband'H  det:>*' 
merely   because  she  stood    by  in  silence,  while  her  huaband  repreeeni^sr-** 
himself  to  l>e  the  owner  of  such  estate,  as  an  inducement  to  the  creditor    ^° 
give  the  cretiit,  and  by  such  representation  deceived  the  creditor. 


Apjieal    from  a  decree  of  the  Court  of  Chancery.    TYm- ^ 
opinion  of  the  Chancellor  is  reported  in  10  C.  E.  Green  19 

Mr.  Leirk  Cochran,  for  appellants. 

Jlr,  John  W,  Griggs,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J. 

The  bill  in  this  cause  was  filed  by  George  Carpenter,  to  se 
aside,  as  fraudulent  and  void  against  him,  two  deeds,  by  whicl^^ 
John  S.  Carpenter  conveyed  a  farm  in  Sussex  county  to  hir^" 
wife,  Mary  Ann.    These  deals  were  delivered  and  recorded  ii^^ 
Xovemlxjr,  a.  i>.,  1866,  and  were  voluntary.    The  complainanC^ 
l)ecame  a  creditor  of  John  S.,  in  March,  a.  d.,  1869.     At  the;!^ 
time  of  the  conveyance,  John  S.  was  not  only  solvent,  but  s<i^^ 
far  its  the  case  shows,  entirely  free  from  debt,  except  upon  his^ 
bond,  which  wtis  secureil  by  mortgage  upon  this  farm. 

It  is  well  establisheil  that,  to  enable  a  subsequent  creditoi 
to  inn)€af^li  a  conveyance  made  under  these  circumstances,  ii 
must  be  shown  to  have  been  mala  fide  ;  its  fraudulent  charac 
ter  must  l>e  proved  as  a  fact.  And  if  the  evidence  does  not^^^ 
lead  to  the  conviction  that  there  was  a  present  purpose  to  con- 
tract future  indebtedness,  the  payment  of  which  was  to 
evaded  or  hindered,  or  some  other  fraudulent  design  to  the  in- 
jury of  cre<litors  or  purchasers,  then  the  conveyance  will  stand. 
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*^  There  is  nothing  inequitable  or  unjust  in  a  man^s  making 
a  voluntary  conveyance  or  gift,  either  to  a  wife  or  child,  or 
even  to  a  stranger,  if  it  is  not  at  the  time  prejudicial  to  the 
rights  of  any  other  persons,  nor  in  meditation  of  any  future 
fraud  or  injury  to  other  persons."  Story's  Eq.  Jur.y  §  366.  The 
I>rinciple  is  recognized  in  Lush  v.  Wilkinsony  5  Ves.  384 ;  Meade 
V.  JJvingston,  3  Johns.  Ch,  481 ;  Sexton  v.  Wheaton,  8  Wheat 
229 ;  Cook  V.  Johnson,  1  Beas,  51 ;  Belford  et  al.  v.  Orane, 
1  <?.  E.  Green  265;  Mellon  v.  Mulvey,  8  C.  E.  Green  198; 
\\"inekester  v.  Charter,  102  Mass.  272. 

The  question  in  this  cause  is  then,  whether  this  fact  of  fraud 
is  made  out ;  fraud  at  the  time  of  the  conveyance?  In  the  judg- 
ment of  the  Chancellor,  it  is.  I  am  constrained  to  say,  in 
J^y  judgment  it  is  not.  While  the  law  requires  that  one 
•should  b^  astute  in  ferreting  out  the  evidences  of  fraud,  yet  the 
law  will  not  presume  actual  fraud.  The  evidences,  when 
produced,  must  satisfy  the  judgment  that  it  exists.  It  is  not 
'^^cessary  here  to  narrate  all  the  circumstances  which  attended 
1"^  transactions  now  under  review ;  they  are  quite  fully  stated 
'^  the  Chancellor's  opinion.  It  suffices  to  say  that,  when  con- 
^iclered,  they  leave  my  mind  unsatisfied  of  fraud. 

It  is  contended  that,  even  if  the  conveyance  before  spoken 
*^*    Was  valid,  still  the  decree  subjecting  this  farm  to  the  com- 
plainant's debt  may  be  sustained  upon  the  ground  that,  as  an 
inducement  to  the  complainant  to  become  a  creditor  of  John, 
•Johtj  represented  himself  at  the  time  as  being  the  owner  of 
*^i^  farm,  and  his  wife,  Mary  Ann,  stood  by  silent,  and  per- 
*^*tted  the  complainant  to  act  in  the  belief  that  this  represen- 
*^^tion  was  true.     The  remark  attributed  to  John  is,  that  his 
-^'^^Jfierty  at  home  was  worth  double  his  indebtedness.  Whether 
*^^  wife  heard  this  remark,  admits  of  grave  doubt.  Whether 
*^*^^  comprehended  it  as  referring  to  the  farm,  is  perhaps  still 
/^^T^  dubious.     But  if  the  strongest  inferences  of  fact  against 
^^^  be  drawn,  they  would  not  accomplish  the  end  which  the 
^^^plainant  seeks.    Here  was  no  actual  pledge  of  the  property 
^  the  payment  of  the  debt  about  to  be  contracted ;  no  benefit 
"^^^^^Tued  to  the  wife's  estate  from  the  credit  given ;  nothing 
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that  she  did,  or  omitted  to  do,  added  credibility  to  her  hu-^^ 
band's  statement.     If  the  complainant  was,  as  he  says,  ignom 
ant  of  the  transfer  to  the  wife,  then  her  silence  did  not  entc*  ^ 
into  the  motives  that  induced  his  action.     It  was  the  husbaw  *  ^ 
whom  he  believed,  and  he  would  have  believed  him  equall  J^* 
had  the  wife  been  absent.     She  was  in  the  presence,  and,  i    ^^ 
contemplation  of  law,  under  the  power  of  her  husband.  Und^^!^^ 
these  circumstances,  she  subjected  neither  herself  nor  her  estai 
to  any  liability,  at  law  or  in  equity.     It  would  be  strange  i 
when  the  law  has  so  carefully  guarded  the  wife's  land  fro 
the  husband's  control  and  influence,  a  court  of  equity  shoul —  (1 
decree  that  it  could  be  wrested  from  her  because,  under  sue— !» 
influence  and  control,  she  merely  had  been  silent  when  si     ~»e 
might  have  spoken.     Even  under  the  enabling  l^islation  i^^>i 
New  York,  a  wife  is  not  liable  for  the  tort  of  her  husband,  — =3n 
which  she  does  not  participate  as  an  actor,  and  by  which  sMfcie 

is  not  profited,  or  her  separate  estate  benefited.     She  is  pi e- 

sumed  to  be  sub  potentate  virL      Vannenian  v.  Powers,  56  — -3. 
I".  39.     The  decree  should  be  reversed. 

For  reversal — Depie,   Dixon,   Dodd,   Green,   Ree:^  f', 

S<  UDDER.      6. 

For  affirmance — Beasley,  C.  J.,  Clement,  Van  Svcke:  u 

WOODHULL.      4. 


Close,  appellant,  and  Cix)SE,  respondent. 

Decree  unanimously  affirmed  for  the  reasons  stated  in  t^  ^ 
opinion  of  the  Vice-Chanoellor,  reported  in  10  C  £.  Grt^^ 
434. 
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Cassedy  and  others,  appellants,  and  Bigelow,  resjx)ndent. 

1-  The  power  to  grant  re-argumenU  ghould  be  but  sparingly  exercised^ 
and  perhaps  in  no  case,  unless  the  court  itself  intimates  a  de*ire  for  the 
argument  to  be  repeated. 

2.  On  a  second  appeal  in  the  same  cause,  the  points  already  decided  by 
.  thi«  court  are  not  open  to  debate,  unless  by  the  special  order  of  this  court. 


Jfr.  Gilchrist,  for  appellants. 

J/r.  CoHlandt  Parker,  for  respondent. 

The  opinion  of  the  conrt  was  delivered  by 

The  Chief  Justice. 

This  is  an  appeal  from  a  decree  in  chancery,  entered  in 
pursuance  of  a  reversing  decree  of  this  c^ourt  on  a  former 
appeal  between  the  same  parties.     (11  C  E.  Green  557.) 

In  that  primary  controversy,  there  were  two  subjec^ts  of 
^*spute :  First,  whether  the  appellants  were  entitled  to  an 
^^ignment  of  the  l)ond  and  mortgage  held  by  the  respondent ; 
^^d  second,  whether  the  tender  of  principal  and  interest  due 
^^  Said  mortgage,  which  had  been  made  before  suit  brought, 
^^pped  the  running  of  interest  thereon.  Both  these  ques- 
^*otig  were,  on  the  former  appeal,  decided  against  the  appellants. 
■*^  he  record  being  remitted,  and  a  decree  being  entered  in  the 
^ourt  of  Chancery,  such  latter  decree  is  now  before  us  on  this 
appeal. 

In  this  condition  of  the  case,  the  counsel  of  the  appellants 

^oved  for  permission  to  re-argue  the  two  points  above  stated, 

"^^nich  have  heretofore  been  decided  by  this  court.     Permis- 

^*on  to  do  this  would,  1  think,  establish  a  dangerous  precedent. 

^^  the  case  of  Kiru/  v.  Ruchnan,  7  C,  E.  Green  bbA,  in  the 

opinion  read,  it  is  stated  that  the  power  of  granting  re-argu- 
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mente  was  one  which  ought  to  be  used  but  sparingly,  and  \^ 
was  suggested  that  it  should  never  be  exercised,  unless  th^ 
court,  ex  niero  motu,  intimated  a  desire  to  have  the  argument 
repejited.     This  seems  to  be  the  sound  rule.     But  the  present 
application  is  peculiarly  objectionable.     It  presents  iteclf  i^^ 
this  guise  rather  of  an  appeal  from  the  decree  of  this  cour^ 
than  of  a  re-argument.     There  must  be  an  end  to  litigatioi^i 
and  yet  it  is  not  easv  to  sav  where  that  end  will  l)e  if     ^ 
decision  of  a  court  of  the  last  resort  can  be  again  brought  in^<^ 
debate  in  the  course  of  the  same  proceeding.     In  the  presex'^^ . 
instiuice,  the  questions  which  are  now  attempted  to  be  a  secocm^l 
time  mooted,  were  carefully  considered  by  this  court,  and  thc^-J 
were  decided,  as  it  was  deemed,  in  strict  conformity  to  tl"»^ 
■decisions  both  in  England  and  in  this  country,  and  no  mer»^- 
l>er  of  this  court  appears  to  have  expressed  the  least  doubt  ^3S 
to  the  legal  correctness  of  that  decision.     Under  these  circurm> 
stances,  it  would  be,  in  my  opinion,  a  wide  departure  fro:»3i 
the  settled  practice  of  the  court  to  entertain  the  motion     "^o 
open  the  case  for  another  argument  on  the  points  in  questi(^^^- 
Irrespective  of  the  matters  thus  disposed  of,  there  are  tv*^<^ 
objections  urgetl  against  the  present  decree.     The  first  is,  th.^^ 
the  decree  imposes  a  personal  obligation  on  the  appellants  to  p£»  J 
the  moneys  mentioned  in  it.     But  I  do  not  so  understand  i^- 
The  clause  in  question,  properly  interpreted,  confers  a  favo^ 
instead  of  imposing  a  burthen  on  the  appellants  ;  it  gives  tt^* 
privilege  of  i>aying  the  money,  and  thus  saving  a  sale  of  tH^ 
property.     The  second  objection  is  well  taken.   It  is  admitt^^ 
that  the  decree  is  for  too  large  an  amount,  and,  consequently"* 
it  must  be  reversed  in  order  to  be  amended.     The  error  i  "^ 
•question  arises  from  an  erroneous  calculation  of  interest ;    *^ 
would  have  been  corrected,  on  motion,  in  the  court  belov^'? 
and,  conscijuently,  the  reversal  of  the  decree  should  be  witl  "■' 
out  costs. 

Reversed  accordingly. 
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Woodward,  appellant,  and  Bullock,  respondent. 

Ln  order  refusing  to  set  aside  a  sale  on  foreclosure  of  a  mortgage  in 
iry,  is  appealable. 

'he  right  of  the  Court  of  Chancery  to  set  aside  sales  made  by  its 
f«,  cannot  be  doubted  upon  a  proper  case  made  by  petition. 

Vhere  a  cause  has  been  defended  l)eIow  and  comes  up  for  review 
point  is  made  which  was  overlooked,  and  which  could  not  be  obvi- 
Q  the  court  below  by  proof  or  amendment,  the  court,  on  appeal,  will 
fuse  cognizance  of  such  point  and  send  it  back  to  the  Chancellor 
e-hearing,  but  will  hear  and  decide  it. 

»Vhere  the  purchaser  and  sheriff  stated  to  bidders  the  amount  of 
Q  legacies  charged  on  the  lands,  at  fixed  amounts,  when  the  payment 
)Dtingent,  and  the  sums  not  apportioned  between  different  parcels  of 
the  sale  will  be  set  aside. 

V.  judicial  sale  will  be  set  aside  where  there  is  surprise  or  misappre- 
)n  created  by  the  conduct  of  the  purchaser,  or  of  the  officer  who 
cted  the  sale. 


1  petition  to  the  Chancellor  by  the  appellant,  to  set  aside 
ale  of  a  farm,  made  by  the  sheriff  of  Monmouth  county, 
?h  31st,  1874,  under  decree  of  foreclosure  of  mortgage 
sale,  in  an  action  wherein  Mary  J.  Bullock,  Anthony 
ock,  and  George  Sykes,  executors  of  William  W.  Bullock, 
ised,  were  complainants,  and  the  appellant  and  others 
iefendants,  and  that  said  sheriff  be  restrained  from  exe- 
ig  and  delivering  a  deed  therefor  to  said  Anthony  Bullock, 
mrchaser ;  it  was  ordered  and  decreed  that  the  prayer  of 
)etitioner  be  denied,  and  his  petition  dismissed.  10  C  E, 
ti  279.  From  this  decree,  an  appeal  is  taken  to  this 
b. 

>.  W.  H,  Vredenburcjh  and  Mr.  B.  Gummerc,  for  appel- 


fr.  (?.  8.  Cannon  and  Mr,  F.  Kingman,  for  respondent. 


1 
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The  opinion  of  the  court  was  delivered  by 

Sci'DDER,  J. 

It  is  said  by  the  appellee,  that  this  is  not  an  appealable 
order  or  decree,  and  tliat  the  api>eal  should  be  dismissed  fur 
want  of  jurisdiction  in  this  court.  Our  statute  enacts  that 
"all  persons  aggrieved  by  any  order  or  decree  of  the  Court 
of  Chancery,  may  appeal  from  the  same,  or  any  |>art  thereof, 
to  the  Court  of  P>rors  and  Appeals,"  &c.  Rev.  1874,  jo.  82, 
§  114.  The  appellant  is  surely  aggrieved  by  this  order,  if, 
as  he  claims  in  his  petition,  his  homestead  farm  is  sold  from 
him  by  an  illegal  sale  and  for  an  inadequate  price,  caused  hy 
mistake  and  misrepresentations,  and  all  relief  is  denied.  It 
reaches  the  merits  of  the  controversy  between  him  and  the 
purchaser,  and  affects  his  substantial  rights  in  the  cause.  It 
is  thus  within  the  reasoning  of  the  opinion  of  this  court  in 
Camden  and  Arnhoy  R.  R,  Co.  v.  Stewart,  6  C  E.  Green 
484 ;  and  the  fm»ts  agree  with  the  case  of  National  Bank 
v.  Spra{/iLe,  6  C.  E.  Green,  458,  where  there  was  an  appeal 
from  an  order  to  set  aside  a  sale  in  chancery,  because  it 
was  illegal.  It  wjis  there  decided  that  such  order  va^ 
appealable,  and  not  merely  discretionary.  A  full  considera- 
tion of  the  principles  involved  will  he  found  in  these  case?, 
which  rule  this,  and  determine  that  the  order  is  appealable. 

The  right  of  the  Court  of  Chancery  to  set  aside  sales  made 
by  its  officers,  and  restrain  the  delivery  of  the  deeds  to  p«i^' 
chasers,  cannot  be  doubted  upon  a  proper  case  made.     Wher^ 
such  sales  are  conducted  contrary  to  the  requirements  of  la^^ » 
or  when,  through  fraud  or  mistiike,  injustice  has  been  don^** 
they  will  be  set  aside.     And  this  is  done  even  when  the  puJ" 
chaser  is  not  a  party  to  the  suit,  for,  by  such  purchase  und<?^ 
a  legal  sale,  he  becomes  subject  to  the  jurisdiction  of  tb^* 
court  by  whose   judgment  and  execution  it  is   made.     S^:**^ 
Xational  Bank   v.   Spragae,  supra.      Here   the   purchaser ♦ 
Anthony  Bullock,  as  one  of  the  executors  of  William  ^V'• 
Bullock,  deceased,  was  a  complainant  in  the  suit  for  fore^ 
closure  under  which  the  sale  was  made.     There  is,  therefor^* 
no  difficulty  because  pr()j)er  parties  are  not  before  the  court- 
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The  main  point  relied  upon  in  the  case  presented  to  the 
Chancellor,   was  that  the  facts   show  that   all    the   bidders 
excepting  William  W.  Conover  and  Anthony  Bullock,  the 
purchaser,  up  to  the  time  the  property  was  struck  off,  believeil 
it  was  sold  subject  to  a  mortgage  held  by  Edward  Black, 
amounting,  with  interest,  to  about  $5000.     For  this  reason, 
«)rae  refrained  from  bidding  after  Bullock  raised  his  bid, 
at  one  offer,  from  $1400  to  $4000.     These  facts  are  carefully 
reviewe<l  by  the  Chancellor  in  his  opinion,  and  he  comes  to 
the  conclusion  that  there  was  no  improper  or  unfair  conduct 
imputable  to  the  sheriff  or  his  deputy,  and  that  the  purchaser, 
so  far  from  interfering  to  prevent  competition,  gave  informa- 
tion before  and  at  the  sale,  to  induce  others  to  buy.     We 
think  his  conclusions  on  these  facts  were  correct. 

But  there  is  a  point  that  was  not  in  the  brief  of  the  coun- 
^1  who  argued  the  case  before  the  Chancellor,  nor  presented 
for  his  consideration,  which  so  seriously  affects  the  parties 
interested  in  this  sale,  that  it  demands  the  careful  scrutiny  of 
this  court.  This  point  was  not  purposely  withheld,  other- 
wise it  would  be  instantly  rejected ;  but  it  was  overlooked 
wntil  suggested  here  during  the  argument. 

It  is  sometimes  said  that  this  court,  on  appeal,  will  not 
permit  parties  to  raise  objections  which  they  did  not  present 
to  the  court  below,  not  only  in  justice  to  that  court,  but  also 
to  prevent  surprise  and  abuse  by  reserving  points  expressly 
for  further  litigation.  These  results  should  always  be 
piarded.  But  where  the  entire  proceedings  are  before  the 
appellate  court  for  review,  there  can  be  no  reason,  where 
there  is  no  intentional  omission,  and  the  parties  have  acted  in 
good  faith,  why  the  whole  case  should  not  be  examined  and 
determined  on  appeal.  It  would  cause  needless  delay  and 
expense  to  send  the  cause  back  to  the  Chancellor  for  re-hear- 
^'^g,  upon  the  same  pleadings  and  facts,  when  the  result 
''^ight  be  that  the  cause  would  be  returned  here  for  the  further 
^nsideration  of  this  court. 
In  Beekman  v.  Frosty  18  Johns.  544-559,  the  reasoning 
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on  this  subject  is  clearly  stated.  See  also  Murray  v.  Coifor, 
20  Johns.  604.  Where  a  cause  has  been  defended  below, 
and  comes  up  for  review,  and  a  point  is  made  here  which 
could  not  be  obviated  in  tlie  court  below,  by  proof  or  amend- 
ment, this  court  ought  not  to  refuse  cognizance  of  such  point 
This  court  loses  the  benefit  of  the  reasoning  of  the  cour 
from  which  the  appeal  is  taken  ;  but  the  more  carefal  am 
repeated  preparation  of  the  cause  for  re-argument  here,  give 
the  appellate  court  great  advantages  in  reaching  the  ful 
merits  of  the  controversy  between  the  parties.  It  canno 
therefore  consist  with  sound  reason  or  a  r^ard  for  ju?tic< 
that  this  court  should  refase  to  hear  and  consider  a  polo 
which  may  decide  a  cause,  because  it  has  not  been  befor 
observed.  A  fuller  and  more  exact  examination  of  a  can? 
in  all  its  bearings,  than  is  often  possible  on  its  first  preeentii 
tion,  is  the  most  important  office  of  the  higher  court  o 
appellate  proceedings,  and  for  this  they  have  great  advar 
tages,  both  in  the  constitution  of  the  court,  where  seven 
judges  may  confer,  and  from  the  previous  discussion  and  pr< 
paration  in  the  former  arguments  and  decision.  The  san 
reasoning  above  given  is  conclusive  in  this  case,  for  c 
additional  proof  or  amendment  would  change  the  niatt* 
to  which  reference  is  made.  This  court  may,  therefore,  coi 
sider  and  decide  the  omitted  point,  and  need  not  send  it  bat 
to  the  Chancellor  for  re-hearing. 

It  appears  that,  at  the  sale,  and  prior  thereto,  the  legaci' 
to  Emily  Woodward,  amounting  to  810,000,  and  to  Mary  1 
Woodward,  amounting  to  84000,  given  to  them  by  the  la 
will  and  testament  of  Robert  Woodward,  deceased,  and  charge 
upon  the  farms  devised  to  Edward  B.  Woodward  and  Rol)e 
Woodward,  the  petitioner,  were  estimated  as  fixed  and  ab^ 
lute  encumbrances  charged  on  these  lands,  and  to  be  paid 
the  proportion  of  one-half  by  the  purchaser  of  this  fan 
The  course  of  the  bidding  is  thus  stated  by  the  witnesses, 
was  first,  apjmrently,  the  understanding  that  the  farm  was  beii 
sold  subject  to  the  Edward  Black  mortgage  of  about  $500 
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This,  with  the  one-half  of  the  two  above  legacies,  and  the 
interest  thereon,  in  all  $7450,  made  the  encumbrances  ?12,450» 
The  farm  was  bid  up  to  $1400  above  these  supposed  encum- 
brances, by  Dr.  James  M.  Bean,  who  was  an  eager  bidder  for 
it.  After  an  interval  of  about  five  minutes  the  bidding  con- 
tinued, and  Anthony  Bullock,  the  purchaser,  bid  $4000.  He 
clearly  understood  that  the  Edward  Black  mortgage  was  not 
to  remain  on  the  property.  William  W.  Conover  also  bid 
with  the  same  knowledge,  alternating  bids  with  Bullock  until 
he  bid  $5050.  Bullock  bid  $§-100,  and  the  property  was 
struck  off  to  him.  Others  did  not  bid,  they  say  because  they 
wipposed  the  Edward  Black  mortgage  was  on  the  property, 
and  the  bidding,  with  that  included,  was  higher  than  they 
were  willing  to  go.  This  "mistake  on  the  part  of  the  bidders, 
arising  from  their  carelessness  or  ignorance,  w^iere  the  sale 
was  fairly  conducted  in  the  presence  of  the  complainants  in 
the  suit,  and  the  owner  of  the  property,  would  not  be  suffi- 
cient,  as  the  Chancellor  has  decided,  to  set  aside  the  sale* 
But  Anthony  Bullock,  the  purchaser,  says  that  James  M. 
Bean,  one  of  the  bidders,  came  to  him  before  the  farm  was 
^Id,  to  see  what  liens  were  on  the  property,  so  that  he  might 
know  how  to  bid,  and  he  gave  him  the  liens  and  instructed 
him  how  to  bid.  He  also  says  that  he  charged  him  that  on 
the  large  farm,  No.  2,  of  one  hundred  and  sixty  acres,  that 
he  would  bid  on  top  of  the  legacies  or  liens  in  the  will.  He 
told  him  that  they  amounted  to  $7450.  This  sum  included 
^he  interest.  He  told  him  also  that  he  received  his  informa- 
tion about  the  arrear  of  interest  from  Emily  Woodward  and 
Robert  Woodward,  and  that  he  was  willing  to  take  an  affi- 
^vit  that  the  interest  was  $450.  He  was  thus  particular  in 
'"^king  the  statement  of  the  amount  of  l^acies  and  interest 
charged  on  the  farm.  He  also  says  that,  while  the  property 
^as  selling,  he  stepped  back  into  the  crowd  and  told  them 
(the  bid  being  then  $4600)  that  it  was  then  being  cried  at 
112,100,  with  the  l^acies ;  that  he  had  a  paper  in  his  hand 
*^  kept  the  amount  of  the  bidding.  He  says  that  when  he 
'>M  $5100  he  added  $7500  to  it,  and  $40  for  sheriff's  fees. 
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and  SI  70  for  expenses,  and  found  it  came  to  about  $12,7 
and  made  up  his  mind  to  bid  no  more.  William  W.  Cono\eT, 
the  highest  bidder  next  to  the  purchaser,  says  he  understood 
the  one  hundred  and  sixty  acres  were  sold  subject  to  a  lega <-■*>' 
of  about  87000 ;  that  he  obtained  this  information  that  it  w'«> 
so  sold,  from  Sheriff*  Hendrickson  ;  that  he  bid  for  the  prof  >- 
erty  with  that  understanding,  and  declined  to  advance  his  bid 
beyond  ?5050.  Bullock  bid  85100,  and  it  was  struck  ofl* 
to  him. 

It  thus  appears  that  both  the  officer  entrusted  with  the  salt* 
of  the  property,  and  the  purchaser,  made  representations   to 
bidders  at  the  sale  relative  to  the  amount  of  these  legacies 
that  were  charged  on  this  farm,  and  their  bids  were  affected 
by  such   information. '    Both   the  sheriff*  and  Mr.  Bullock 
doubtless  spoke  what  they  believed  to  be  true.     The  sheriff 
probably  derived  his  information  from   Bulloc*k.      But  the 
statement  was  not  true.     The  legacies  had  never  been  appor- 
tioned upon  the  respective  farms  devised  to  Robert  Wood- 
ward and  Edward  B.  Woodward,  except  by  a  parol  arrange- 
ment that  each  should  pay  one-half  the  interest.     But  more 
important  still,   family  Woodward    was  only  to  receive  the 
interest  of  her  legacy  of  810,000  during  her  life,  and  at  her 
death,  if  she  left  no  lawful  issue,  the  legacy  was  to  revert 
back  to  Robert  Woodward^s  estate,  and  his  residuary  legatee^ 
were  to  be  forever  exempt  from  paying  the  same.     She  v^^- 
fifty-three  years  old  at  the  time  the  property  was  sold,  and 
unmarried.     It  was  almost  a  certainty  that  she  would  have 
no  issue,  and  the  residuary  legatees  would   not  be  charge^ 
beyond  the  payment  of  the  annual  interest  of  her  l^O' 
during  her  life. 

The  legacy  to  Mary  B.  Woodward  of  $4000  was  with  th^ 
same  conditions,  but  as  she  was  only  seventeen  years  oU^' 
there  was  a  greater  probability  that  she  would  marrj'  ^^^^ 
have  issue,  so  that  the  legacy  >vould  become  absolute.  T»^ 
residuarv  lejmtees  were  Edward  B.  Woodward  and  Ro^^^, 
Woodward.  These  legacies  were  chained  on  their  farms,  ^^ 
if  either  Emily  or  Mary  died  without  issue,  the  farms  ^^'^ 
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;oharged  from  payment.  The  purchaser  of  Robert  Wocxl- 
.rd's  farm  took  it  upon  these  conditions,  and  may  never  be 
liged  to  pay  any  proportion  of  the  principal  of  tliese  legacies, 
le  value  of  these  legacies  was  not  equal  to  the  amount  state<l 
t;^he  bidders  by  the  purchaser  at  and  before  the  sale. 
In  Marlatf  v.  Wmicick  and  Smith,  3  C,  E.  Green  121,  one 

t-he  purchasers  had  a  pajxjr  stating  the  amount  of  en<*um- 
ances,  which  made  them  $3000  more  than  the  actual  amount. 
ne  Chancellor  said  that  if  the  paper  were  shown  by  him,  the 
ct  that  the  encumbrances  were  overstate<l  would  Ix?  sufficient 
'  set  aside  the  sale.  Such  a  misrepresentation  made  by  the 
?rson  who  became  the  purchaser,  whether  iniKK'cntly  or 
•audulently,  should  set  a<ide  the  sale. 

A  judicial  sale  will  l)e  set  aside  where  there  is  surprise,  or 
misapprehension  created  by  the  conduct  of  the  pun^haser,  or 
f  the  officer  who  conductal  the  sale.  Lefevre  v.  lMratc<tj/y 
2  Barb.  167;  Kim/  v.  PlaU,  37  .V.  Y.  155;  Collier  v. 
^^hipple^  13  Wend.  224 ;  Seaman  v.  Biggins,  1  Green's  Ch. 
14  ;  Campbell  v.  Gardner,  3  Stockt.  423  ;   Cummins  v.  Little, 

C.  E.  Green  48. 

There  has  been  such  misapprehension  in  this  case,  and  the 
wler  refusing  to  set  aside  the  sale  should  be  reversed,  but 
ithout  costs  to  either  party  in  this  court  or  in  the  court 
'low. 

For  reversal — Beasley,  C.  J.,  Depue,  Dixon,  Green, 
^^App,     Lathrop,     Lilly,      Reed,     Scudder,    Van 

^^CKEL.      10. 

For  affirmance — Clement,  Wales,  Woodiiull.     3. 
Vol.  XII.  2  K 
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Reddish  and   OhleJ^,  appellantfi,  and  Miller's  Admi^*- 

LSTRATOR,  respondent. 

1.  Where  A  make<«  a  contract  with  B  and  C  for  the  sale  to  them  of  h'^* 
real  estate,  and  dies  before  the  deed  is  to  be  executed,  and  on  the  dav  the 
deed  is  to  be  delivered  the  heir-at-law  and  the  widow  refuse  to  join  i<^ 
executing  the  conveyance,  a  decree  will  not  be  made  to  compel  fipecitic 
performance  by  the  purchasers,  on  a  bill  filed  by  the  administrator  of  -^'> 
for  the  benefit  of  the  widow,  (creditors  not  being  interested  in  the  licigr^' 
lion,)  after  the  land  has  depreciated  in  value. 

2.  Quere:  Has  the  widow  any  remedy  against  the  heir-at-law?  Tlic 
bill  dismissed  only  as  to  appellants,  and  retained  as  to  the  other  parties^,  iu 
order  that  she  may  raise  that  question. 


Appeal  from  a  decree  of  the  Court  of  Chancery.    TH^ 
opinion  of  the  Chancellor  is  reported  in  10  C.  E,  Green  3oo. 

Mr,  McChrter,  for  appellants. 

Mr,  Vanafta,  Attorney -(Jeneral,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

John  B.  Miller,  being  the  owner  in  fee  of  a  tract  of  atK>*^ 
fifty  acres  of  land  in  Morris  county,  on  tlie  10th  day  of  Ju^*' 
1872,  entered  into  a  contract  in  writing  with  Jehiel  K.  Ho>'  > 
by  which,  for  the  consideration  of  $39,000,  he  agreed  that  '^^ 
would  convey  the  said  premises,  on  or  before  the  1st  da/    ^ 
September  tlien  next,  to  said  Hoyt,  his  heirs  and  assigns,  of   ^ 
such  jKjrson  or  persons  as  Hoyt  might  appoint,  by  deed  (K>^^' 
taining  full  covenants  of  warranty,  clear  of  all  encumbran<^^^' 
Hoyt  paid  $100  of  the  consideration  money  at  the  time  *      ^ 
agreement  was  signed,  and   stipulated  for  the  payment      ^^ 
$4900  on  the  delivery  of  the  deed,  and  the  execution  of 
mortgage  upon  the  premises  conveyed  for  the  residue  of  **^ 
purchase  money,  payable  at  the  expiration  of  seven  years  fr^^ 


NOVEMBER  TERM,  1875.  616 

Reddish  v.  Miller's  Administrator. 

late,  with  interest  thereon,  payable  annually,  and  to  begin 
•un  six  months  after  the  delivery  of  the  deed.  In  the 
IT  part  of  August,  Miller  and  Hoyt  agreed  to  extend  the 
i  for  the  delivery  of  the  deed  to  the  Ist  day  of  October 
I  next,  before  which  last-mentioned  day  Miller  died  intes- 
,  leaving  a  widow  and  one  child,  the  defendant  David  L. 
ler,  his  sole  heir-at-law.  There  was  a  prior  agreement  in 
ing,  signed  by  John  B.  Miller  on  the  25th  of  April,  1872, 
thich  he  undertook  to  convey  said  premises  to  Hoyt  on  or 
re  the  1st  day  of  June,  1872,  on  substantially  the  same 
;8,  which  conveyance  Hoyt  had  the  option  of  refusing  to 
pt.  In  order  to  avail  himself  of  the  benefit  of  this  latter 
ract,  Hoyt,  on  the  28th  day  of  May,  1872,  entered  into 
greement  with  Henry  E.  Reddish,  Henry  C.  Ohlen  and 
rles  T.  B.  Keep,  by  the  terms  of  which  the  title  to  the 
lands  was  to  be  conveyed  by  Miller  to  said  Reddish  and 
5n  as  joint  tenants,  and  providing  a  scheme  by  which,  in 
course  of  seven  years,  the  premises  were  to  be  re-sold  in 
for  the  benefit  of  the  several  parties  thereto,  in  the  pro- 
ion  therein  specified. 

n  the  28th  day  of  Septemlxir,  1872,  Hoyt  gave  notice  in 
ing  to  David  L.  Miller,  the  heir-at-law,  that  on  the  then 
oaching  1st  of  October,  he,  Hovt,  would  be  ready  to  per- 
i  his  part  of  the  agreement  of  June  10th,  and  desired  said 
er  to  convey  the  premises  to  said  Reddish  and  Ohlen  on 
day.  On  the  1st  day  of  October,  1872,  Reddish  and 
;n  tendered  to  David  L.  Miller  so  much  of  the  purchase 
ey  as  was  to  be  paid  on  the  delivery  of  the  deed,  and  also 
ad  and  mortgage,  in  due  form,  for  the  balance  thereof, 
demanded  a  deed.  David  L.  Miller  thereupon  offered  to 
ey  the  property  to  them  if  the  money  and  bond  and  mort- 
were  delivered  to  him,  and  offered  a  warranty  deed,  with 
covenants,  duly  executed  by  himself  and  wife,  but  they 
5ed  to  accept  the  deed  unless  Miller  would  deliver  with  it 
ease  of  dower,  executed  by  the  widow  of  his  father,  and 
procure  to  be  satisfied  of  record  a  number  of  judgments 
tanding  against  him.     David  L.  Miller  offered  to  indem- 
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nity  them  as  to  the  judgments  against  his  father,  out  of  the 
money  to  be  paid  by  them,  but  they  refused  to  take  the  deeJ 
without  the  widow's  release.  On  the  same  day  last  mentioned^ 
the  solicitor  of  the  complainant,  to  whom  letters  of  adminis- 
tration of  the  estate  of  John  B.  Miller  had  been  granted,  gave 
notice  to  the  solicitor  of  Reddish  and  Ohlen  that  they  mast 
not  make  the  payment  called  for  by  the  contract  of  June  10th. 
1872,  to  David  L.  Miller;  that  said  Miller  was  merely  a 
trustee ;  that  the  widow  was  entitled  not  only  to  dower,  bat 
to  a  share  of  the  personalty  of  her  husband,  and  that  thev 
would  be  held  responsible  for  any  payment  of  the  purchase 
money  to  David  L.  Miller,  which  imperiled  her  rights. 

From  this  time  forth  until  after  the  filing  of  the  bill  in  this 
cause,  no  communication,  verbal  or  otherwise,  passed  between 
the  parties  to  this  suit,  or  any  of  them,  respecting  this  trans- 
action, except  that  on  the  13th  of  December,  1872,  the  widow 
gave  notice  in  writing  to  the  complainant,  that  she  wonld 
execute  a  release  of  her  dower  to  Reddish  and  Ohlen,  provi- 
ded the  purchase  money  was  paid  to  the  complainant,  as  ad- 
ministrator of  her  husband,  but  that  she  would  not  do  so  it 
it  was  paid  to  the  heir-at-law. 

In  this  condition  of  affairs,  the  administrator  of  John  B.  Mil" 
ler,  on  the  20th  day  of  December,  1872,  filed  his  bill  against 
Hoyt,  Reddish,  Ohlen,  David   L.  Miller,  and   the  widov>'» 
praying  that  the  contract  of  June  10th,  1872,  might  be  sp^^' 
fically  performed  by  Reddish  and  Ohlen,  and  particularly 
that  it  might  be  decreed  that  David  L.  Miller  was  seized  ^^ 
the  legal  title  as  trustee  for  the  purchasers  ;  that  he  be  requt^^ 
to  convey  to  them  ;  that  it  might  be  decreed  that  the  wid^]^ 
was  not  entitled  to  dower  in  the  lands,  and  that  her  rights  ^ 
and  to  the  purchase  money  be  ascertained  and  paid  to    ^^ 
under  the  direction  of  the  court.     It  is  admitted  that        ^ 
estate  of  John  B.  Miller,  other  than  this  real  estate,  was  au-^1 
to  pay  his  debts ;  that  the  bill  was  not  filed  on  behalf  of 
tors,  and  that  they  had  no  special  interest  in  it     David 
Miller  has  been  in  possession  of  the  lands  in  oontroversy 
since  the  death  of  his  father.    To  this  bill  the  defendant 
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L.  Miller  answered,  setting  up  that  the  contract  of  June  10th, 
1872,  was  fraudulently  obtained  by  imi>osition  upon  his  father, 
who  had  reached  the  age  of  eighty-six  years,  and  was  much 
enfeebled  in  body  and  mind,  and  that  therefore  it  was  inequit- 
able and  unjust  to  enforce  it  against  him. 

The  defendants  Hoyt,  Reddish  and  Ohlen,  in  their  answer, 
insisted  that  it  was  highly  important  to  the  success  of  their 
scheme  to  have  a  conveyance  at  the  time  agreed  upon,  and 
that  it  could  not  justly  be  enforced  against  them  at  the  time 
the  bill  was  filed.     The  Chancellor,  on  the  24th  day  of  April, 
1875,  made  a  decree  that  Reddish  and  Ohlen  should  execute 
the  contract,  and  pay  ^4900  of  the  purchase  money,  with  in- 
terest from  the  20th  day  of   December,  1872,  the  day  on 
which  the  bill  was  tiled,  and  secure  the  balance,  with  interest, 
iis  if  the  deed  had  been  delivered  to  and  acc^epted  by  them  on 
that   day.     From  this  decree   the   defendants  Reddish  and 
Ohlen  have  appealed,  but  the  defendant   David  L.  Miller 
has  not  appealed. 

Under  the  circumstances  stated,  I  think  the  case  is  not 
Afferent  in  its  legal  aspect,  so  far,  at  least,  as  the  defend- 
ants Reddish  and  Ohlen  are  concerned,  from  what  it  would 
be  if  the  bill  had  been  filed  by  the  widow.     The  complainant 
is  a  mere  trustee,  seeking  to  recover  the  purchase  money  for 
-the  widow  and  heir,  who  alone  had  the  power  to  make  such  a 
title  as  the  purchasers  were  bound  to  accept.     Unless  they 
united  in  executing  their  part  of  the  contract,  the  vendees 
could  not  be  placed  in  a  position  where  they,  or  any  one  on 
their  behalf,  could  call  upon  them  to  perform.     For  the  want 
of  such  concurrent  action  on  their  part,  the  purchasers  were 
unable  to  procure  a  good  title  at  the  stipulated  time,  although 
they  were  ready,  and  offered  to  perform  on  their  part.     The 
widow  and  heir-at-law  assumed  a  hostile  attitude  towards  each 
other,  and  not  only  failed  and  neglected  to  offer  the  requisite 
title  on  the  due  day,  or  at  any  other  time,  but  the  heir  per- 
sistently refused  to  recognize  the  validity  of  the  agreement 
into  which  his  father  had  entered.     Conceding  that  on  the 
^lay  the  bill  was  filed.  Reddish  and  Ohlen  should  have  ac- 
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cepted  a  good  title  if  it  had  been  offered,  that  they  were  bound 
to  perform  on  that  day  if  the  other  party  was  ready  to  ex( 
cute  the  contract,  it  is  obvious  that  by  no  fault  of  their  own     ^ 
but  on  account  of  the  default  of  the  other  party,  they  coulc:  ^ 
not  have  obtained  a  title,  if  they  had  been  not  only  ready,  bi*^  t; 
anxious  to  do  so.     It  is  true  that  the  heir,  and  not  the  wido\^^, 
was  mainly,  if  not  wholly,  in  fault ;  but  for  his  action  tlm  ^ 
purchasers  cannot  be  held  responsible.     Their  entire  engagc^^ 
ment  was  to  pay  the  purchase  price  on  delivery  or  tend^^r 
of  the  deed ;  they  never  assumed  any  liability  for  the  comr^- 
duct  of  those  through  whom  the  conveyance  was  to  come  "to 
them. 

The  inability  of  the  purchasers  to  obtain  a  conveyance,  vn 
not  removed  until  the  final  decree  of  the  Court  of  Chancery  yn 
rendered,  in  April,  1875,  during  all  which  time  the  heir-at-la'W 
strenuously  resisted  the  right  of  the  purchasers  to  a  convey- 
ance.    It  is  manifestly,  therefore,  not  a  question  whether  the 
purchasers  were,  in  equity,  bound  to  accept  a  title,  and  per- 
form on  their  part  on  the  day  the  bill  was  filed,  because  thev 
could  not  have  acquired  a  good  title  at  that  time,  or  at  aii>' 
other  time,  before  the  rendition  of  the  final  decree  in  the  coa^t 
below.     If  they  had  offered  to  consummate  the  contract  oJ^ 
the  day  the  bill  was  filed,  or  at  any  time  before  final  decreet 
their  offer  would  not  have  been  accepted.     It  is  not  equitabl^» 
therefore,  to  regard  the  filing  of  the  bill  as  the  offer  of  a  deed  f 
l)ecause  the  parties  who  should  have  conveyed  would  not  d^ 
so  on  that  day,  or  at  any  time  before,  and  equity  could  na^ 
compel  a  conveyance  until  the  case  was  ripe  for  final  decree- 
The  filing  of  the  bill  did  not  enable  the  purchasers  to  obtai  J^ 
possession  of  the  land,  nor  give  them  any  control  whatevc** 
over  it,  for  the  puq>oses  of  the  plan  which  they  had  adopted  t^ 
dispose  of  it.  For  any  useful  purpose  whatever,  it  was  wholly 
unavailable,  and  absolutely  beyond  their  reach.    The  filing  ai 
the  bill  cannot  be  regarded,  in  any  just  sense,  as  an  ofifer  to 
ma|^e  the  title ;  on  the  contrary,  one  of  the  principal  question^ 
at  issue  in  the  litigation  was,  whether  the  purchasers  were  en- 
titled to  have  a  conveyance,  and  until  that  was  judicially 
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determined,  it  could  not  be  known  whether  an  offer  of  a  con- 
veyance would  be  made. 

The  decree  required  Reddish  and  Ohlen  to  pay  interest  on 
the  cash  portion  of  the  purchase  money  from  the  time  of 
filing  the  bill,  and  on  the  residue  thereof  at  the  expiration  of 
six  months  from  that  date,  the  possession  of  the  premises 
having  been  in  the  heir-at-law  during  the  entire  period  of  the 
litigation. 

In  King  v.  Ruckman,  9  C.  E.  Green  556,  it  was  held  by 
this  court  that  when  a  vendor  refuses  to  convey  real  estate 
according  to  his  agreement,  and  keeps  the  vendee  out  of  pos- 
session, and  the  rents  and  profits  are  less  than  the  interest  on 
the  purchase  money,  the  vendor  will  not  be  allowed  such 
interest ;  under  such  circumstances,  the  vendee  will  not  be 
required  to  pay  interest  on  the  purchase  money.   The  circum- 
stances of  this  case  bring  it  fairly  within  this  rule,  and  the 
decree,  so  far,  at  least,  as  it  requires  the  payment  of  interest, 
>s  erroneous.     The  purchasers,  therefore,  upon  the  rendition 
^f  the  decree,  were  not  bound  to  accede  to  it  and  accept  a 
^nveyance  upon  such  terms.     It  thus  appejirs  that  from  the 
^ime  the  contract  was  entered  into  until   the  present  day,  it 
'^^  not  been  in  the  power  of  the  purchasers  to  procure  a 
P^per  title  upon  terms  to  which   they  should  be  held,  and 
^he  case  therefore  resolves  itself  into  the  question  whether 
^h^y  should  be  compelled  to  accept  a  conveyance  tendered 
'^^^  for  the  first  time. 

Since  the  bill  in  this  case  was  filed,  there  luis  been  so  much 

^^preciation  in  the  value  of  real  estate,  that  it  is  quite  clear 

'^t  a  heavy  loss  would  fall  upon  the  vendees  if  they  are 

^^uired  to  take  the  property  now.     After  the  lapse  of  so 

^Uch  time,  it  would  not  be  equitable  to  impose  such  burden 

^Pon  them,  unless  they  have  caused,  or,  at  least,  materially 

^Otributed  to  tlie  delay  which  has  ensued.     It  is  said  that 

^*tliough  they  tendered  the  purchase  money  and  demanded 

^  Conveyance,   they  did   not  expect  their  tender  would  be 

^^^^epted,  and  did  not  really  desire  that  it  should  be ;  but  the 

*^>v  did  not  require  them  to  be  anxious  for  the  execution  of 
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their  bargain;  they  might  even  repent  it,  provided  they  were 
rejidy  to  abide  by  it,  and  did  all  they  were  under  legal  obliga- 
tion to  do.  Neither  was  it  their  duty  to  pursue  the  Avidow  and 
urge  her  to  join  in  the  conveyance,  nor  are  their  rights  to  h 
iini)aireil  or  aifected  in  this  contention  because  of  their  failure 
to  do  so.  It  must  be  concedej  that  up  to  the  time  of  filing 
the  bill,  the  purchtisers  had  never  refused  to  perform,  and 
were  in  no  fault  whatever.  After  the  bill  was  filed,  they  put 
in  their  answer,  stating  facts  which,  in  their  view,  rendered 
it  inequitable  to  compel  a  specific  j)erformance.  They  did 
not  decide  the  question  for  themselves,  and  by  refusing  to 
accept  the  offer  of  a  deed,  assume  the  responsibility  of  an 
error  in  judgment.  No  proi)er  conveyance  was  ever  offered 
to  or  obtainable  by  them,  and  they,  therefore,  had  no  oppor- 
tunity to  exercise  their  judgment  in  the  premises.  Being 
entitled  to  a  deed,  they  were  offered  a  lawsuit ;  and  thus  drawn 
into  litigation  without  an  opportunity  to  avoid  it,  they  very 
pro|)erly  submitted  themselves  to  the  judgment  of  the  court. 

The  j)arties  adverse  to  them   occupy  a  different  position. 
The  heir-at-law,  on  the  day  the  deeil   was  to  be  delivered, 
refused  to  execute  it,  except  upon  inadmissible  terms ;  the 
widow  voluntarily  absented  herself,  and  did  not  offer  to  join 
in  the  CK>nveyan(^,  and  the  administrator  coritented  hiinselt 
with  giving  notice  to  the  purchasers  not  to  pay  the  purcha'=«e 
money  to  the  heir-at-law.    Without  further  action  on  the  part 
of  either  of  the  three,  they  resorted  to  a  bill  in  equity  to 
settle  their  own  quarrels,  and,  after  three  years  of  strife,  they 
seek  to  compel   the  purchasers  to  take  what,  hitherto,  they 
had  never  offered,  and  had  been  wholly  unable  to  give  them, 
by  reiison  of  their  own  want  of  harmony.     This  cannot  U* 
done  without  imposing  upon  innocent  purchasers  the  entirt» 
loss  occasioned   by  the  willful  misconduct  of  the   heir,  and 
giving  to  him  an  advantage  from  his  own  wrong. 

The  apparent  e(|uity  in  favor  of  the  widow  to  have  the 
lands  ti'eated  as  personal  estate  as  between  herself  and  the 
heir,  undoubtedly  im])elled  the  Chancellor  to  make  the  decree 
appealeil  from.     Its  error  lies  in  the  fact  that  it  makes  the 
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appellants  liable  for  the  misconduct  of  one  over  whom  they 
had  no  control,  for  whom  they  made  no  engagement,  and 
between  whom  and  themselves  no  complicity  has  been 
charged  or  shown.  If  a  loss  falls  upon  the  widow,  it  is  not 
in  consequence  of  any  act  or  omission  on  the  part  of  Reddish 
and  Ohlen,  or  on  the  part  of  any  one  for  whose  action  they 
can  justly  be  held  amenable.  During  the  delay  in  obtaining 
a  decree  which  would  render  performance  possible  on  the 
part  of  the  appellants,  the  circumstances  of  the  case  have  so 
changed  that  time  has  become  a  material  element  in  the 
transaction,  so  that  it  is  now  clearly  too  late  to  enforce  the 
agreement.  In  the  language  of  Judge  Story,  cited  by  this 
court  with  approbation,  in  MerriU  v.  BrowUy  6  C.  E.  Green 
406  :  "And  even  when  time  is  not  thus,  either  expressly  or 
impliedly,  of  the  essence  of  the  contract,  if  the  party  seeking 
a  performance  has  been  guilty  of  gross  laches,  or  has  been 
inexcusably  negligent  in  performing  the  contract  on  his  part, 
or  if  there  has,  in  the  intermediate  period,  been  a  material 
<?hange  of  circumstances  affecting  the  rights,  interests,  or  obli- 
^tions  of  the  parties;  in  all  such  cases,  courts  of  equity  will 
refuse  to  decree  any  specific  j)erformance,  upon  the  plain 
ground  that  it  would  be  inecjuitable  and  unjust." 

The  widow  has  died  pending  these  proceedings.     Whether 
her  representatives  have  any  remedy  against  the  heir-at-law 
is  a  question  which  I  have  not  examined,  and  upon  which 
this  court  intimates  no  opinion.     But  in  order  that  they  may 
liave  an  opportunity  of  raising  that  question  by  filing  a  cross- 
bill, or   by  such   other   proceeding  as  they  are   advised  is 
material,  I   am   of  opinion   that   the  decree  of  the   Chan- 
cellor should  be  reversed,  with  costs  in  this  court  and  in  the 
court  below,  and  the  bill  dismissed  only  as  to  the  defendants 
Hoyt,  Reddish,  and  Ohlen,  and  retained  as  to  the  other  de- 
fendants. 

Decree  unanimously  reversed. 


1 
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Ryno's   Executor,  appellant,  and   Ryno's  Administra- 
tor, respondent. 

1.  Where  probate  of  a  married  woman's  will  is  granted,  limited  to  her 
Keparate  estate,  and  a  grant  of  administration  eaterorum  issues  to  the  hu!«- 
band,  both  the  letters  testamentary  and  of  administration  are  valid  and 
consistent  with  each  other,  and  there  may  be  a  question  for  a  court  of  con- 
struction, whether  certain  property  in  controversy  is  included  in  the  probate 
or  covered  by  the  grant  of  administration. 

2.  But  there  cannot  be  two  legal  representatives  of  the  same  decedent, 
one  claiming  under  general  letters  testamentary,  the  other  under  general 
letters  of  administration,  both  granted  by  the  same  tribunal  having  full 
jurisdiction  in  the  premises.  Such  claims  are  totally  inconsistent  and 
irreconcilable,  and  cannot  both  be  valid. 

3.  So  long  as  a  probate  remains  unrevoked,  the  seal  of  the  Ordinary  can- 
not be  contradicted;  neither  can  evidence  be  admitted  to  impeach  it  in  & 
temporal  court. 

4.  If  the  probate  gf  a  will  is  irregular  or  voidable  for  any  cause,  tbe 
remedy  is  by  appeal  to  the  Ordinary,  or  by  proceeding  for  the  revocation 
of  the  letters. 

5.  By  a  grant  of  probate,  the  power  of  the  surrogate  is  exhausted  and  !»** 
jurisdiction  over  the  subject  matter  at  an  end.  His  decree,  until  rever?e<l» 
is  both  conclusive  and  final.  A  subsequent  grant  by  him  of  general  letters 
of  administration  respecting  the  same  property,  is  absolutely  void,  and 
confers  no  rights  upon  the  administrator. 

6.  Consent  of  counsel  cannot  confer  jurisdiction,  neither  can  it  warrant  ^ 
decree  in  a  matter  dehors  the  record,  especially  in  the  absence  of  pari  i*^* 
who  have  a  right  to  be  heard  thereon. 


This  c^asc  is  reported  in  11  C.  E,  Green  161. 

Mr,  Gilbert  Collins,  for  appellant. 

Mr.  J.  A,  Blair,  for  respondent. 

The  opinion  of  the  court  was  delivenxl  by 

Green,  J. 

Sarah  C.  Kyno,  a  married  woman,  became  entitled,  duriii 
coverture,  under  the  \n411  of  her  uncle,  Hartman  Vreeland, 
a  distributive  share  of  his  residuary  estate.     She  died  in  Ma>^^ 
1869,  before  t\\e  \^g0ic^  vf«&  \ya.vd,  ot  any  steps  taken  by  he^ 
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band  to  reduce  it  to  possession.  A  short  time  before  her 
th  she  executed  a  will,  by  which  she  bequeathed  all  her 
sonal  property  to  her  mother^  Lucinda  Vreeland,  for  life, 
I  after  her  death,  to  her  sisters.  The  will  was  admitted  to 
•bate  by  the  surrogate  of  the  county  of  Hudson,  in  May, 
>9,  and  letters  testamentary  issued  to  Cornelius  Vreeland, 

executor  therein  named.  In  June,  1871,  more  than  two 
ITS  afterwards,  the  surrogate  of  the  same  county  granted 
ninistration  of  the  estate  of  Sarah  C.  Ryuo  to  her  husband^ 
Idis  E.  Ryno.  Counter-claims  for  the  payment  of  the 
;acy  being  made  by  both  parties,  the  executors  of  Hartman 
"^land  filed  a  bill  of  interpleader,  for  the  purpose  of  ascer- 
ning,  by  the  decree  of  the  Court  of  Chancer}",  whether 
►melius  Vreeland,  the  executor  of  Sarah  C.  Ryno,  or  Addis 

Ryno,  her  husband  and  administrator,  was  entitled  to 
»ive  her  share  of  her  uncle's  residuary  estate.  Both  defend- 
ts  answered,  admitting  the  allegations  of  the  bill  and  setting 

their  counter-claims  to  the  money.  A  formal  decree  was 
^en  by  consent,  with  a  reference  to  a  master  to  ascertain  and 
ort  which  of  the  defendants  is  entitled  to  receive  the  legacy, 
e  master  reported  that,  in  his  opinion,  the  legacy  or  dis- 
>Utive  share  should  be  paid  to  the  executor  of  the  wife, 
caption  to  the  report  was  taken  by  the  administrator,  and 
^n  the  hearing  the  exception  was  sustained,  and  a  decree 
de  that  the  money  be  paid  by  the  complainants  to  the  de- 
dant  Addis  E.  Ryuo.  From  this  decree  an  appeal  was 
en  to  this  court. 

Che  only  question  presented  for  consideration  by  the  plead- 
s  in  this  cause  is,  which  of  the  contending  parties,  the 
icutor  or  the  administrator,  is  the  legal  representative  of  the 
"c,  and  entitled,  as  such,  to  administer  upon  her  estate  and 
c^uce  to  possession  her  choses  in  action.  It  is  not  the  case 
B  wife  having  a  separate  estate,  where  probate  of  her  will  is 
mted,  limited  to  the  property  over  which  she  has  the  dis- 
cing power,  and  where  a  grant  of  administration  cceta^orum 
lies  to  the  husband.  In  such  case,  both  the  letters  testa- 
^tary  and  of  administration,  are  valid  and  consistent  with 
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eacli  other,  and  there  may  be  a  question  for  a  court  of  con- 
struction to  decide,  whether  certain  property,  the  subject  matter 
in  controversy,  is  included  in  the  probate  or  covered  by  the 
grant  of  administration.  But  here  there  are  two  parties,  each 
claiming  to  be  the  legal  representative  of  the  wife,  one  hold- 
ing general  letters  testamentary,  the  other  general  letters  of 
administration,  both  granted  by  the  same  tribunal  having  full 
jurisdiction  in  the  premises.  Such  claims  are  totally  incon- 
sistent and  irreconcilable,  and  cannot  both  be  valid. 

All  the  books  lay  it  down  as  a  legal  consequence  of  the 
exclusive  jurisdiction  of  the  ecclesiastical  courts  in  granting 
probate  and  admiuLstration,  that  the  sentence  pronounced  in 
the  exercise  of  such  exclusive  jurisdiction,  should  be  conclusive 
evidence  of  the  right  determined.  The  prolmte  of  this  will 
was  granted  immediately  after  the  death  of  the  wife,  by  the 
officer  upon  whom  the  law  has  conferred  the  exclusive  power 
of  granting  probate  and  administration.  It  was  a  judicial  act 
of  a  tribunal  having  competent  authority,  and  is  conclusive 
until  rejKjaled.  So  long  as  a  probate  remains  unrevoked,  the 
seal  of  the  Ordinary  cannot  be  contradicted  ;  neither  can  evi- 
dence be  admitted  to  imj>each  it  in  a  temporal  court.  Tollei' 
on  Executors  76 ;  1  WiUiama  on  Executors  450 ;  4  £unw 
Eccl  Law  209. 

The  same  principle  is  affirmed  and  carried  to  its  legitiniate 
results  in  a  late  case  in  our  own  courts.     In  Quidort^s  Admi' 
V.  Pergeaux,  3  C  E.  Green  477,  the  Chancellor  says :    "The 
granting  administration  is  exclusively  with  the  Ordinary  and 
his  surrogates.     The  grant  of  administration  constitutes  the 
person  to  whom  it  is  granted,  the  administrator,  whether  right- 
fully or  ^vrongly  granted.     Like  the  acts  of  all  other  regularly 
constituted  tribunals,  the  acts  of  the  surrogate  cannot  be  ini- 
j>eached  collaterally ;  they  can  only  be  reviewed  by  appeal. 
The  only  question  that  can  be  made  is,  whether  he  had  juris- 
diction.    If  the  supposed  intestate  were  not  dead,  or  if  letters 
lawfully  granted  to  some  one  else  were  in  existence,  the  grant 
would  be  void." 
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So  universal  and  well  settled  in  its  application  is  this  prin- 
iple,  that  it  has  been  decided  that  payments  of  money  by  an 
xec»utor  upon  probate  of  a  forged  will,  is  a  discharge  to  the 
ebtor  of  the  decedent,  notwithstanding  the  probate  be  after- 
rards  declared  void  and  administration  be  granted  to  the 
(itestate's  next  of  kin,  for  if  the  executor  had  brought  an 
ction  against  the  debtor,  the  latter  could  not  have  contro- 
.erted  the  title  of  the  executor  so  long  as  the  probate  was  un- 
epealed,  and  the  debtor  was  not  obliged  to  wait  for  a  suit 
?hen  no  defence  could  be  made  against  it.  Allen  v.  DundaSy 
\  T.  R.  125 ;  Feeble' 8  case,  15  Serg.  &  Rawle  42. 

If  the  probate  of  the  will  were  irregular  or  voidable  for  any 
aase,  the  remedy  of  the  husband  was  by  appeal  to  the  Ordi- 
lary,  or  by  proceeding  for  the  revocation  of  the  letters.  But 
wo  years  after  the  grant  of  probate,  when  the  time  limited  by 
iw  for  an  appeal  had  expired,  the  grant  of  administration  was 
lade  by  the  surrogate,  in  direct  contravention  of  his  previous 
idicial  sentence  affirming  the  validity  of  the  will  in  granting 
\e  probate,  and  this  without  notice  to  the  executor,  or  order 
pon  him  to  show  cause  why  his  letters  should  not  be  revokeil. 
le  might,  with  equal  propriety,  now  grant  letters  to  the  next 
f  kin  of  the  wife,  or  to  a  creditor,  or  any  other  person  having 

colorable  title  thereto. 

By  the  grant  of  probate,  the  power  of  the  surrogate  was  ex- 
lausted  and  his  jurisdiction  over  the  subject  matter  at  an  end. 
lis  decree,  until  reversed,  was  both  conclusive  and  final.  The 
ubsequent  grant  of  administration  was  absolutely  void,  and 
»nferred  no  right  upon  the  administrator  to  prosecute  tliis  suit. 

This  result  is  reached  without  reference  to  the  eflfect  of  the 
let  of  1864,  and  leaves  undecided  the  question  argued  by 
counsel,  both  in  this  court  and  in  the  Court  of  Chancery,  as 
to  the  ultimate  disposal  of  the  fund.  The  probate  of  the  sur- 
rogate does  not  decide  upon  or  affect  the  rights  of  disposal. 
This  question  is  not  raised  by  the  pleadings  in  the  cause,  and 
he  consent  of  counsel  can  neither  confer  jurisdiction  nor 
^arrant  a  decree  not  authorized  by  the  record,  especially  in 
he  abeence  of  parties  who  have  a  right  to  be  heard  on  the 
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question.  The  fund  must  be  paid  by  the  complainant  to  the 
executor  of  the  wife,  to  be  administered  and  disposed  of  ac- 
cording to  law,  and  the  decree  of  the  Court  of  Chancen-  be 
reversed,  with  costs  of  the  appeal  to  be  paid  by  the  resi^ndent. 

Decree  unanimously  reversed. 


Jaqui,  appellant,  and  Johnsox,  respondent. 

1.  Words  in  a  deed  granting  water  from  a  pond  and  the  easement  of  an 
aqueduct  in  grantor's  land,  construed. 

2.  Such  easement,  when  described  in  the  grant,  will  be  limited  to  the  * 
defined  locality.    The  owner  of  the  dominant  tenement  cannot  change  it 
for  convenience  or  necessity. 

3.  A  substantial  change  in  place  or  manner  of  enjoyment,  will  be  re- 
strained by  injunction. 

Appeal  from  a  decree  made  in  accordance  with  the  opinion 
of  the  Vice-Chancel  lor,  reported  in  10  C  JS.  Green  410. 

3Ir.  Vanatta,  Attorney-General,  for  appellant. 

Mr.  Pitney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J. 

The  decree  of  the  Chancellor  made  in  this  cause,  an^ 
brought  here  for  review  by  this  appeal,  is  for  an  injimction 
against  the  appellant.  The  cause  was  heard  by  the  Vi^^ 
Chancellor  upon  bill,  answer  and  proofs,  and  he  advised  a 
decree  restraining  and  perpetually  enjoining  the  appelb"^ 
from  excavating  and  placing  in  the  manner  proposed  by  hi"^* 
upon  the  lands  of  the  appellee,  an  aqueduct,  the  purpose  oi 
which  was  to  carry  water  from  the  mill-pond  of  the  appellee? 
and  across  his  lands,  to  the  mill  of  the  appellant.  The  parties 
own  parcels  of  land  situate  in  Morris  county,  and  adjounf^S 
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each  other.  On  each  parcel  is  a  mill  and  pond  of  water. 
The  waters  from  the  pond  on  the  appellee's  land  formerly  ran 
an  old  saw-mill,  standing  on  the  same  lands,  which  was 
replaced  by  a  cider-mill.  On  the  lands  of  the  appellant  is  a 
grist-mill,  with  its  pond  and  appurtenances.  The  appellant 
derives  title  to  his  lands  through  a  deed  of  conveyance  dated 
January  18th,  1864,  from  Charles  Johnson,  the  father  of  the 
appellant,  who  then  owned  both  tracts,  to  appellant  and 
another,  whose  title  appellant  afterwards  obtained.  The 
appellee  has  title  to  his  lands  through  the  will  of  his  father. 

Before  the  making  of  the  above-mentioned  deed,  Charles 
Johnson  had  connected  with  the  flume  of  the  saw-mill  pond, 
at  a  point  elevated  about  five  feet  above  the  surface  of  the 
grist-mill  pond,  a  wooden  leader,  seven  by  ten  inches,  exterior 
measurement,  and  carried  the  same  by  a  circuitous  line  over 
the  intervening  lands  to  the  grist-mill  pond,  and  through  this 
leader  the  surplus  water  from  the  upper  pond  was  passed  to 
and  discharged  into  the  lower,  at  a  point  about  three  feet 
above  its  surface. 

This  arrangement  was  existing  at  the  time  the  above  deed 
was  made  by  Charles  Johnson,  conveying  the  grist-mill  lot 
and  appurtenances.  The  deed,  amongst  other  things,  con- 
veyed the  right  to  raise  the  dam  of  the  appellant's  pond  three 
feet,  and  to  flow  such  of  the  grantor's  lands  as  would  be 
flooded  thereby.     It  contained  also  the  following  clause: 

Also  to  have  the  water  from  the  old  saw-mill  pond  of  said 
Charles  Johnson,  in  rear  of  his  dwelling,  as  now  carried  in 
the  trunk  or  feeder  that  carries  the  water  from  said  pond  to 
the  grist-miU  pond  above  the  dam,  excepting  only  so  much  of 
said  water  as  said  Charles  Johnson,  his  heirs  or  assigns,  shall 
Want  for  grinding  apples  at  his  cider-mill,  near  the  old  saw- 
mill, and  to  have  the  privilege  at  all  times  to  enter  upon  all 
ot  any  of  the  lands  of  said  Charles  Johnson,  along  and  join- 
ing said  trunk  or  feeder,  to  alter,  repair  or  renew  the  same  at 
their  convenience,  also  to  keep  up  the  old  saw-mill  dam  at  its 
present  height,  and  to  take  any  gravel,  stones  or  earth  from 
^\ie  premises  of  said  Charles  Johnson,  joining  said  pond,  that 
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may,  in  their  judgment,  be  needed  to  keep  the  same  in  good 
repair,  or,  if  need  be,  to  renew  or  rebuild  the  same.  All  or 
any  repairs,  or  re-building  said  dam,  to  be  at  the  proper  costs 
and  charges  of  said  party  of  the  second  part,  their  heirs  and 
iissigns  forever;  and  in  no  way  to  restrict  the  use  of  the 
water  for  the  purpose  of  the  said  cider-mill  and  grinding 
apples  by  the  said  Charles  Johnson,  his  heirs  or  assigns,  a» 
aforesaid. 

For  several  years  after  the  conveyance  to  Jaqui  and  John- 
son, the  water  from  the  saw-mill  pond  flowed  through  the  old 
feeder  to  the  grist-mill  pcmd,  and  continued  its  flow  until  the 
structure  became  useless  by  decay. 

The  appellant,  to  renew  his  enjoyment  of  the  water  grants 
undertook  to  tap  the  saw-mill  pond  with  a  cylindrical  tube 
about  two  feet  in  diameter,  extending  it  thence  across  the 
appellee's  lands,  on  a  line  different  from  that  occupied  by  the 
old  leader,  to  the  mill  of  the  appellee,  a  point  many  feet 
lower  than  the  surface  of  the  grist-mill  pond.  This  tube  or 
flume  he  proposed  to  bed  in  the  appellee's  land  on  the  lii» 
selected  for  it,  and  commenced  excavations  on  those  lands  for 
that  purpose ;  from  doing  this  the  decree  of  the  Chancellor 
enjoins  him. 

The  purpose  of  the  appellant  is  to  substitute  for  the  old 
pipe  one  of  much  greater  capacity ;  to  carry  it  from  the  saw- 
mill pond  with  greatly  increased  descent,  and  issuing  at  a 
much  lower  point  than  the  grist-mill  pond,  by  both  of  which 
means  the  water-flow  will  be  greatly  increased ;  to  place  the 
new  pipe  on  a  line  materially  variant  from  the  course  of  the 
old,  thereby  occupying  other  lands  of  the  appellee,  and  to 
place  the  new  one  beneath  the  surface,  the  old  one  having 
been  mainly  above  ground.  The  appellant  rests  his  right  to 
make  these  alterations  on  what  he  insists  is  the  true  meanings 
force  and  effect  of  the  grant  to  him  by  the  elder  Johnson. 
The  appellee,  on  the  contrary,  claims  that  each  and  every  of 
the  attempted  changes  impose  burdens  upon  and  injuries  to 
his  property,  such  as  are  not  only  unwarranted  by  the  deed 
which  is  invoked  to  justify  them,  but  are  in  conflict  with  the 
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express  terms  of  that  grant.  Of  this  opinion  was  the  Viee- 
Chancellor.  The  construction  to  be  given  to  the  clause  quoted 
from  the  deed,  must  determine  the  correctness  of  the  conclu- 
??ions  reached  by  the  A^ice-Chancellor,  and  the  propriety  of 
the  decree  for  perpetual  injunction  against  the  appellant. 

By  the  clause  in  question,  two  distinct  rights  are  granted. 
The  first  is  to  have  water  from  the  pond  lying  in  the  rear  of 
the  grantor's  house.     Is  he  to  have  all  the  water,  except  that 
for  the  cider-mill,  or  a  part  only  ?     The  language  of  the  deed 
'•^,  that  he  is  "to  have  th4i  water  from  the  old  saw-mill  pond, 
«•**  notr  carried  in  the  trunk  or  feedei^  that  carries  the  water," 
<S:c.      The  trunk  or  feeder  was  then  in  use,  performing  the 
service  of  carrying  water  from  one  j)oncl  to  the  other;  its  size, 
^rrying  capacity,  grade,  points  of  connection,  and  discharge, 
^ch  affecting  the  quantity  of  flowage,  were  fixed,  open  to  the 
^>bsorvation  of  the  parties,  and  with  that  existing  as  a  practical 
"^^thod  of  determining  the  question  of  quantity,  they,  in  giv- 
^^S  expression  to  their  intentions  in  that  regard,  chose  that  as 
^"^    measure  of  the  water  grant.     It  was  not  all  the  water  of 
^'^^    pond  that  was  granted,  but  Such  of  the  water  frma  the 
P^^d  as  could  flow  through  that  or  an  equivalent  conduit, 
^•^nected  with  the  pond  in  the  manner  of  its  then  connection, 
^'^cl  carried  in  the  same  general  grade,  subject  to  no  right  to 
"^^.Ice  substantial  change  in  either  which  could  render  the 
^'Kht  less  advantageous  to  the  grantee,  or  more  injurious  or 
"^^trdensome  to  the  grantor.     This,  as  it  clearly  appears  to  me, 
1^    ^he  extent  of  the  water  grant,  unrestricted  by  the  exception 
''^    the  deed  of  "  so  much  of  said  water  as  said  Charles  John- 
^^^,  or  his  heirs,  etc.,  shall  want  for  grinding  apples  at  his 
^*^^ier-mill.''    Subject  to  this  exception,  out  of  the  water  granted 
^*^^  appellant  may  have,  at  all  times,  the  water  which  will  flow 
nn  the  upper  pond,  through  a  pipe  or  other  water-way  of  equal 
Jity  and  flowage  with  the  old  trunk,  entering  the  saw- 
ill  pond  at  the  same  level.     Such  water  as  will  thus  flow  to 
^5in,  he  may  have  and  use  without  question  as  to  the  manner 
^"f"  disposing  of  it  on  his  own  premises.     But  because  the  ap- 
^^llant  was  about  to  draw  from  the  pond  with  the  larger  pij)e, 
Vol.  xn.  2  l 
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and  with  much  greater  dascent,  the  A^ ice-Chancellor  rightly 
decided  it  to  b3  clearly  in  excess  of  his  grant,  and  the  decree 
for  injunction  in  re3p3ct  to  that,  was  right.  Angell  on  Water- 
countes,  §  149,  and  cases  cited. 

The  second  right  conveyed  by  the  said  clause  in  JohnsonV 
deed  to  the  appellant,  is  that  of  an  easement  in  the  lands 
remaining  in  Charles  Johnson,  and  now  owned  by  the  appellee, 
for  an  aqueduct  to  convey  the  water  which  the  deed  entitled 
him  to  take  from  the  old  mill-pond,  through  and  over  th<*^' 
lands,  to  the  mill-pond  conveyed  to  the  appellant.  The  con- 
trovei-sy  as  to  this,  respects  the  location  of  this  servitude,  auA 
the  manner  of  resting  or  fixing  it  upon  the  servient  tenement. 
The  appellant  purposes  a  material  change  in  the  location  oi 
the  new  pipe,  from  the  route  occupied  by  the  old  one,  and  to 
bed  the  whole  length  over  appellant's  lands  below  the  surfa<"^ 
of  the  ground,  claiming  and  insisting  that  by  the  fair  coi»' 
struction  of  the  deed  he  is  permitted  to  do  both ;  that  tl**^ 
right  given  him  "  to  alter,  repair  or  renew  "  the  old  feede*"? 
subjected  the  w^hole  of  the  lands  retained  by  the  grantor  t:** 
this  eiusement,  and  made  every  part  of  it,  whether  retaineil  L>y 
him  or  granted  away  to  others,  liable  to  have,  at  the  me 
will  of  the  ap|)ellant,  the  burden  of  its  occupancy  impos-^^ 
upon  it,  and  that  he  may  carry  it  above  or  sink  it  below  tl  ^^ 
ground  surface,  and  change  from  one  to  the  other,  as  m^^y 
seem  to  him  l>est  suited  to  his  convenience ;  in  effect,  that  1»  *^ 
power  over  the  lands  in  disposing  of  this  water  trunk  is  »  ^^^ 
more  restricted  in  its  exercise  than  it  would  be  were  he  owii.^^*'' 
of  the  fee.  A  grant  so  large,  so  burdensome,  and  so  unnw^^^^" 
sjiry,  should  be  supported  by  clear  and  unequivocal  languagT*^' 

In  Jcnnison  v.  Walker,  11  Gray  423,  there  was  a  gener*^*^ 
and  unlimited  grant  of  an  easement  in  plaintiff's  lands,  mu^^*^ 
like  this.     Under  it,  the  parties  had  located  the  aqueduct  ti-^^ 
the  servient  estate,  and  it  had  remained  there  until  its  deca^  ', 
The  defendant  sought  to  justify  a  trespass  on  other  parts  ^^ 
the  same  clo.'je,  committed  in  laying  down  a  new  aqueduct  fW^^ 
the  same  service,  but  in  a  changed  direction.     Such  change,      * 
was  alleged,  was  not  more  injurious  to  the  owner  than  tl 
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►ther,  and  was  necessitated  by  the  occupancy  of  the  old  route 
>y  a  newly-constructed  railroad.  The  court  sustamed  a  ver- 
lict  for  plaintiff^  and  held  that  where  an  easement  is  granted 
n  general  terms,  without  definite  location,  the  grantee  does  not 
hereby  acquire  th^  right  to  use  the  servient  estate  without 
limitation  as  to  plan  or  mode  of  enjoying  the  easement :  when 
the  right  granted  has  once  been  fixed  and  exercised  in  a  defined 
course,  with  the  acquiescence  of  the  parties,  it  cannot  be  changed 
at  the  pleasure  of  the  grantee. 

The  decision  rests  upon  principle  and  authority.  If  the 
casement  should  be  regarded  as  in  the  cla.ss  known  as  contin- 
uous, |>assing  to  the  grantee  of  the  dominant  tenement  by 
niplication,  as  in  Wati^  v.  Kelson,  6  Ch,  Ap.  Cos,  169,  it 
'ould  still  be  limited  to  its  visible  location. 

In  this  case  the  easement  was  located  and  described  in  fact, 
id  by  the  terms  of  the  deed.  It  needed  no  act  to  illustrate 
^c3  interpret  the  meaning  and  intent  of  the  parties  to  the 
i?^Ml :  grantee  was  to  have  the  water  as  then  carried  in  the 
i-ink  or  feeder  from  one  pond  to  the  other ;  the  lands  of  the 
> pellee,  which  he  might  enter  on  to  "  repair  or  renew,^'  were 
KDse  along  and  joining  said  trunk  or  feeder ;  the  parties  had 
^e  old  structure  before  them ;  the  grantor  had  used  it,  as  it 
[Speared  to  their  observation;  and  the  words  used  in  the 
^^  were  appropriate  to  grant  the  easement  as  it  existed, 
^d  to  localize  and  define  it ;  and  the  grantee  is  confined,  in 
^53  enjoyment  of  it,  substantially  to  that  locality,  unless 
^her  words  are  found  in  the  deed,  authorizing  a  change  of 
*^ee.  Upon  the  argument,  is  was  earnestly  urged  that  the 
"ord  "alter,"  used  in  connection  with  the  right  to  repair  and 
'*^ew,  confers  authority  to  remove  the  casement  to  such  other 
^^t  of  complainant's  lands  as  the  appellant  shall  desire.  The 
^^guage  of  the  deed  is  that  the  grantees  "  have  the  privi- 
S^,  at  all  times,  to  enter  upon  all  or  any  of  the  lands  of 
'*d  Charles  Johnson,  along  and  joining  said  trunk  or  feeder, 
'  <ifter,  repair,  or  renew  the  same  at  their  convenience."  The 
^*xis  alter,  repair,  or  renew  stand  in  conjunction,  and  clearly 
•*a.te  to  the  trunk  or  feeder ;  to  the  aqueduct  as  a  structure, 
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not  to  the  easement  in  the  land.   The  feeder  wbs  of  board,  ami 
liable  to  rot  and  become  leaky.     The  grantee  oould  enter  oii 
the  lands  along  and  joining  it,  and  repair  it.     It  might  be 
destroyed  by  decay  or  other  forces.    He  was  permitted  to  renew 
it,  or  he  might  alter  it  in  its  construction,  shape,  and  in  the 
material  of  which  it  was  composed  ;  or,  to  give  to  the  word 
the  largest  meaning,  he  might  substitute  another  and  different 
appliance  for  transmitting  the  water ;  but  the  power  to  alter 
the  pipe,  or  to  substitute  one  for  another,  is  very  different,  ami 
distinguishable  from  that  of  changing  its  place  on  the  land. 
Without  altering  the  feeder,  it  might  be  removed  to  another 
place.     It  might  be  totally  altered,  and  remain  where  it  t* 
placed  by  the  grant.   The  appellant  proposes  to  alter  the  feeder, 
and  this  he  may  do,  limited  only  by  its  flowage  capacity ;  but  h*^ 
asserts  the  right  as  well  to  change  its  location  on  the  land»« 
I  think  there  is  neither  expression  in,  nor  implication  to  b^ 
drawn  from  the  deed,  to  warrant  it,  and,  therefore,  he  w^^ 
rightly  enjoined  from  doing  this.  .    It  seems  to  me  to  l>^' 
quite  clear,  also,  that  the  right  is  wanting  in  the  appellaa** 
against  the  objection  of  the  appellee,  to  bed  the  water  pip^^ 
beneath  the  surface  of  the  ground,  where,  before,  they  we-i^* 
above,  or  to  make  any  substantial  change  in  the  relation  ^'^ 
the  pipe  to  the  surface  of  the  api)ellee's    lands,  from  tl'^^ 
manner  of  its  use  and  position  at  the  time  of  conveyance.    ^^ 
is  no  proper  answer  to  his  objection,  in  such  case,  to  say  th  ^^^ 
it  will  injure  him  no  more  or  less  than  the  others,  or  bene^^^ 
him.     One  may  not  invade   the   property  of  another,  ai^^ 
justify  or  excuse  the  legal  wrong  because  attended  with  i  '^^ 
actual  injury  to  such  property,  and  especially  so  when  it      ^ 
question  of  whether  injurious  or  not  rests  only  on  the  opinic 
of  the  trespasser. 

It  is  the  exclusive  right  of  the  owner  of  the  servient  ten 
ment,  suffering   the  burdens   of  an  easement  localized  ai 
defined,  to  say  whether  or  not  the  dominant  owner  shall  L 
permitted  to  change  the  character  or  plan  of  the  servitude, 
is  doubtless  true  that  the  plan  of  the  appellant  to  carry  tlr  ' 
aqueduct  to  the  lower  mill,  shortens  the  route  over  the  hnc^^ 
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!  appellee,  but  it  involves  a  substantial  departure  from 
le  established  by  the  deed,  and  as  heretofore  enjoyed, 
by  lands  of  the  appellee,  never  subjected  to  the  privi- 
ire  made  to  bear  it.  The  decree  in  this  case,  and  the 
f  injunction  issued  under  it,  was  to  restrain  the  appel- 
•om  this  departure,  and  from  the  unauthorized  use  of 
lands  of  the  appellee.  Its  effect  is  to  confine  the  water- 
n  its  entire  length  over  the  servient  tenement  until  it 

to  the  api)ellant's  possession,  to  the  course  fixed  and 
ished  by  the  parties  to  the  deed, 
what  manner  the  ap{)ellant  may  dispose  of  the  water 

he  may  rightfully  draw  from  the  pond,  and  to  what 
e  may  devote  it  when  it  has  come  to  his  own  lands  and 
sion,  are  questions,  although  somewhat  discussed  on  the 
lent,  not  presented  by  the  case.  Their  solution,  if  the 
[)ns  were  before  us,  must  depend  upon  the  application 
es  declared  in  the  courts  of  England,  in  LuttrePa  case, 

R,y  part  4,  p.  84,  and  which,  from  tliat  time  to  the 
t,  in  a  multitude  of  cases,  both  in  England  and  this 
y,  have  been  uniformly  accepted  and  applied, 
objection  was  made,  on  the  argument,  to  the  form  ot 
cree.  In  eifec;t,  it  restrains  and  enjoins  the  appellant 
excavating  the  lands  of  the  appellee  in  the  line  pro- 

and  placing  there  the  proposed  new  trunk  or  conduit, 
'  other  trunk  or  conduit,  for  the  purpose  of  transmitting 
iter  from  the  saw-mill  pond  directly  to  the  grist-mill, 

line  other  than  that  occupied  by  the  old  feeder, 
h  dccTce  was  rightfully  made,  and  should  be  affirmed, 
osts. 

Decree  unanimouslv  affirmed. 
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Wheet.er,  Green  and  Whitney,  api>cllants,  and  Kirt- 

LANi),  respondent. 

Landn  were  condemned  by  the  Ewex  road  board  npon  notice  to  the  hu^ 
band.  The  award  wan  paid  to  a  third  person,  to  abide  the  order  of  the 
Court  of  Chancery.  The  award  was  partly  (or  the  value  of  the  strip  taken, 
and  partly  for  daroagef*  to  remaining  portion  of  the  tract  Heid^  the  wife, 
by  rea<K)n  of  her  inchoate  dower  in  the  land,  ha»  an  iniereflt  in  the  awan). 
which  equity  will  secure  to  her. 


Mr,  B,  Williainson,  for  appellants. 

Mr.  F.  Adanis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J. 

This  is  an  apj)eid  from  a  decree  of  the  Chancellor  on  tl"^  ^ 
advice  of  the  Vice-Chancellor.  Catherine  Kirtland  is,  an  ^ 
.<ince  1836  has  been,  the  wife  of  John  Kirtland.  On  the  16t  -^ 
of  December,  18G9,  her  husband  was  the  owner  of  about  si^^ 
acres  of  land  in  the  township  of  Orange,  in  the  county  <  ^ 
Essex.  On  that  day,  Wheeler  and  Green  entered  a  judgmei'^^^ 
against  Kirtland,  the  husband. 

On  the  30th  of  May  following,  the  I^ssex  Public  Roa 
Board  laid  an  avenue  across  the  said  tract,  taking  two  aa  ^' 
eighteen-hundredths  acres.     Damages  were  awarded  to  Kir^^" 
laud,  the  husband,  by  reason  of  the  taking  and  coudemnatiti*^  ^' 
of  the  same,  to  the  amoimt  of  $lo,000.     Wheeler  and  Gree*-  T* 
who  had  the  judgment  lien  upon  the  land,  served  a  notit.-^ 
upon  the  road  board,  warning  them  not  to  pay  the  said  a>vaf  ^ 
to  Kirtland,  and,  by  subsequent  agreement,  the  fund  remai*^"*^ 
in  the  hands  of  Cortlandt  Parker,  esquire.     Afterwards,  by     ^ 
sale  under  the  judgment,  Stephen  W.  Whitney  became  tl""*^ 
owner  of  the  rights  of  Kirtland,  the  husband,  in  the  premisc^^T 
and  entitled  to  the  interest  of  the  husband  in  the  anion »'^ 
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irdecl  for  the  jM>rtion  of  the  premises  condemned.     The 
'e,  by  her  bill,  now  claims  to  have  an  interest  in  the  award, 
reason  of  her  inchoate  dower  in  the  land  so  condemned. 
Two   questions  are  presented :     FiraL    Has   the    wife   an 
?rest  in  this  award  ?     Second.  If  so,  what  interest  ?  ^ 

The  character  of  inchoate  dower  has  been  the  subject  of 
ch  contrariety  of  opinion.  It  is  said  not  to  be  an  estate, 
is  not  the  subject  of  grant.  It  cannot  be  taken  upon 
3ution.  Equity  will  not  apply  it  to  the  satisfaction  of  the 
ts  of  the  wife.  As  dower  was  a  humane  provision  for  the 
enance  of  the  widow  and  younger  children,  some  limit 
imposed  on  the  power  to  defeat  its  consummation.  Yet, 
le  not  technically  an  estate,  it  cannot,  at  this  day,  Ix?  de- 
l  that  inchoate  dower  is  a  valuable  interest  in  land.  It  is 
nterest  which  the  courts  have  repeatedly  recognized.  Its 
^nce  works  a  breach  of  the  covenants  against  encum- 
ices.  Carter  v.  Denrnariy  3  Zah.  260.  Its  relinquishment 
valuable  consideration  to  supi)ort  a  conveyance  by  her 
band  to  her,  against  his  creditors :  WrUjhi  v.  Stanard^  2 
'oA-  311 ;  or  a  promissory  note  given  by  a  purchaser.  Nim^ 
3igelow,  45  N.  H.  343. 

L  conveyance  by  the  husband  on  the  eve  of  marriage,  to  de- 
dower  of  the  wife,  will  be  set  aside  during  the  life  of  the 
(mud.  Sniiih  v.  Smith,  2  Hidst.  515.  And  when,  by 
cial  pnx^edings,  land  is  converted  into  money,  the  wife's 
rest  is  still  recognize<l  and  protecte<l.  The  chanicter  of 
\  is  impressed  upon  the  fund,  and  courts  of  eipiity  will 
ire  that  portion  of  the  money  which  represents  her  inchoate 
."rest.  Matthews  v.  Uuryea,  45  Barb,  69 ;  MaUoiiey  v, 
ra»i,  49  iV.F.116;  Vartiev.  Undet-wood,  \%  Barb.  m\. 
is  principle  has  been  recognized  in  this  state,  in  the  («se  of 
y«  v.  Whitall,  2  Beas.  241.  It  seems,  therefore,  clear  that 
Avife  had  a  valuable  interest  in  the  strip  of  land  con- 
nned.  It  is  equally  clear  that  if  the  amount  awarded  repre- 
ts  the  interest  of  both  husband  and  wife,  she  has  an  interest 
the  award,  which,  upon  general  principles,  equity  is  bound 


u 


536   COURT  OF  ERRORS  AND  APPEAIA 


Wheeler  r.  Kirtland. 


to  protect.  It  is  insisted,  however,  that  no  portion  of  this  a^i-anl 
represents  the  inchoate  dower  of  the  wife  in  the  lands.  It  is 
said  that  when  lands  are  taken  for  public  iLse,  the  mere  exer- 
cise of  the  right  of  eminent  domain  in  a  proceeding  against 
the  interest  of  the  husband,  extinguishes  this  right  of  the  wife, 
without  notice  or  compensation  to  her.  This  is  the  doctrine 
undoubtedly  enunciated  by  the  text  writers.  Dillon  on  3IinL 
Cor.,  §§  459-496;  iScnhner  on  Dower ^  vol,  IT.,  p.  551.  The 
two  crises  upon  which  these  writers  rely,  are  Gxcyyine  v.  0*h- 
cimuxtl,  3  Ohio  24,  and  Moore  v.  dty  of  New  York,  8  X,  Y. 
110.  The  first  was  an  application  of  the  rule  to  dedicated 
lands,  and  the  latter  to  lands  taken  by  condemnation. 

While  the  conclusion  is  in  conformity  with  the  settled  law 
in  England  and  this  country,  the  inclusion  is  reached,  in  the 
case  of  Moore  v.  The  City  of  New  York,  by  a  general  asser- 
tion that  the  inchojite  interest  of  the  wife  was  without  value. 
Gardner,  judge,  says :  "  The  wife  had  no  interest  in  the  land, 
and  the  possibility  she  did  {X)8sess  was  incapable  of  being  esti- 
mated with  any  degrc^e  of  accuracy."  This  was  said  in  the 
fm»e  of  the  fact  that,  years  before,  Chancellor  Walworth  had 
propounded  and  acted  upon  a  rule  for  the  computation  of  the 
value  of  this  very  interest.  Jajokson  v.  Edwards,  7  Paige  40S; 
BarilcUe  v.  Vnnzamlf,  4  Sandf.  Ch.  396.  The  broad  state 
ment  in  Moore  v.  The  City  of  New  York,  is  not  only  oppo^ 
to  the  weight  of  authority  elsewhere,  but  lias  been  repudiated 
or  modified  in  later  cases  in  that  state.  In  the  Matter  oj 
Cmtral  Park  Extension,  16  Abb.  Prac.  R.  68;  Simar  \'> 
Canaday,  53  N.  Y.  298,  &c. 

The  extinguishment  of  dower  by  condemnation  means  no 
more  than  this,  that,  as  against  the  state,  no  widow  can  claim 
dower  in  lands  devoted  to  public  use.  It  had  its  origin  at  a 
time  when  the  sovereign  power  in  the  state  could  assume  it? 
right  to  the  use  of  the  property  of  the  subject  without  comj)en- 
sjition.  The  right  was  exercised  by  the  removal  from  possession, 
of  all  parties  whose  occupancy  was  inconsistent  with  theobjeft 
of  the  public  use.     No  one  thereafter  could  claim  a  possession 
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iiieonsistent  with  such  user.  The  widow  was  merely  in  the 
siiine  position  as  any  other  person  claiming  an  interest  in  the 
land.  The  rights  of  all  parties  were  subject  to  this  dominion 
of  the  state,  and  were  in  abeyance  while  the  state  chose  to 
exercise  its  privilege.  Thus  it  was  said  by  Coke,  "Of  a 
castle  that  is  maintained  for  the  necessary  defence  of  the 
realm,  a  woman  shall  not  he  endowed,  because  it  ought  not 
to  \ye  divided,  and  the  public  shall  be  preferred  before  the 
])rivate.''  "  Here,"  says  Scribner,  "  we  see  shadowed  forth 
the  principle  uj>on  which  the  courts  at  a  later  day  have  pro- 
ceeded, in  holding  the  inchoate  dower  of  the  wife  extinguished 
in  lands  appropriated,  according  to  the  forms  of  law,  to  the 
uses  of  the  public."  Scribner  on  DoweVy  vol.  /.,  p,  550.  It 
is  apparent  that  the  doctrine  arose,  not  because  the  inchoate 
dower  was  valueless,  but  because  it,  like  all  other  interests, 
was  servient  to  the  power  which  inheres  in  every  government, 
and  is  here  styled  eminent  domain.  As  the  interest  is  valu- 
able, she  18,  under  our  law,  entitled  to  comi)ensation  where 
those  lands  are  taken  for  public  use. 

This  conclusion  does  not  conflict  with  the  doctrine  that  where 
lands  are  condemneil  by  proceedings  to  which  the  husband 
only  is  a  party,  the  wife  cannot  thereafter  assert  a  right  in  the 
land  against  the  public.  I  think,  for  the  puri)oses  of  condem- 
nation and  compensation,  this  interest  of  the  wife's,  not  rising 
to  the  dignity  of  an  estate,  is  represented  in  the  fee  of  the 
husband.  We  know  that  in  making  compensation,  the  right 
taken  is  considered  a  per|)etual  easement,  equivalent  to  the 
fee,  and  that  damages  are  assessed  for  the  value  of  the  entire 
interest  in  the  land. 

It  has  never  l)een  hinted  that  a  deduction  for  the  wife's 
inchoate  dower  should  be  made.  The  value  of  her  interest, 
therefore,  passes  into  the  award.  In  this  view,  the  condemna- 
tion of  the  land,  by  notice  to  the  husband,  condemns  and  ex- 
tinguishes the  inchoate  interest  of  the  wife.  The  land  is 
transmuted  into  money.  It  assumes  a  shape  where  she  can 
claim  her  right  without  interfering  with  the  public.     Equity 
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will  secure  to  her  that  portion  of  the  award  which  repre^iits 
her  inchoate  dower. 

While  this  doctrine  is  expressly  held  in  no  preceding  aw?, 
the  court,  In  Uie  mfitit^r  of  the  Central  Park  Extensiony  16-4M. 
Prne,  It.  69,  si^eaking  of  the  case  of  Moore  r.  The  City  of 
New  York,  says :  "  It  might  have  been  added  to  that  ca^e^ 
that  the  right  was  transferred  from  the  land  to  the  mouev 
received  from  the  land  by  the  husband,  if  the  wife  sur\'ived 
him."  Mr.  Scribner,  vol.  II.,  p.  21,  says  :  "  It  may  be  tliat 
after  the  value  of  the  entire  estate  is  ascertained,  and  the 
amount  paid  over  to  the  proper  legal  authorities,  particularly 
if  she  l>e  a  party  to  the  proceedings,  her  right  is  transferrwl 
from  the  land  to  the  money  representing  the  land." 

I  think  that  by  the  practice  in  this  state,  of  compensating 
for  the  entire  value  of  the  land,  u|)on  notice  to  the  husband 
the  wife  is  represented  by  her  husband,  and  is  always  a  party 
to  the  proceedings,  for  the  purpose  of  enabling  her  to  assert 
her  right  to  her  interest  in  the  award.  Upon  the  first  questiout 
I  think  the  conclusion  of  the  Vice-Chancel  lor  was  wrrect. 
This  being  so,  the  parties  desire  a  sum  in  gross,  in  prefeRMur 
to  the  securing  of  one-third  of  the  principal,  to  await  the  event 
of  her  surviving  her  husband.  In  what  portion  of  the  award 
is  the  wife  entitled  to  inchoate  dower  ?  The  entire  amount  ot 
damages  awarded  was  the  sum  of  $15,000.  The  benefits  were 
^loOO.  The  benefits  were  properly  deducted,  leaving  the 
balance  $13,500.  Of  this  sum,  it  is  claimed  that  only  §48(H> 
were  for  the  value  of  land  taken,  the  remaining  portion  l)eing 
for  damages  to  the  adjacent  land  of  the  husband.  It  is  claime<l 
that  the  wife  has  no  interest  in  the  damages. 

It  is  true,  generally,  that  the  wife  has  no  interest  in  dam- 
ages resulting  from  injury  to  land.  I  think^  however,  in  thi> 
instance,  that  the  computation  of  the  Vice-Chancel  lor  up^n 
the  entire  amount  of  $13,500  was  correct.  It  represented  the 
depreciation  of  the  entire  tract.  Although  she  has  still  her  right 
of  dower  in  the  remaining  portion,  yet  by  the  sale  under  the 
Wheeler  and  Green  judgment,  before  any  improvements  were 
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made,  her  right  is  limited  to  recover  a  third  of  the  land  at  the 
time  of  the  sale.  Vandorn  v.  Vanclorn,  Pam.  513.  She 
^ets,-  therefore,  what  she  would  have  recovered  had  the  land 
not  been  taken. 

I  think  the  decree  of  the  Chancellor  should  be  affirmed, 
with  c»osts. 

Decree  affirmed :    eleven   judges   voting    for  affirmance ;, 
Dixoy,  J.,  for  reversal. 


CASES     ADJUDGED 


IX   THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE  STATE  OF  NEW  JERSEY, 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 


MARCH  TERM,  1876. 


Post,  api>ellant,  and  Herbert's  Execttors,  resj>oudentr-. 

1.  A  legacy  to  a  perwn  "at*'  a  given  age,  or  " when,"  or  "  from  >nn 
after"  hi8  attaining  a  given  age,  is,  prima  facie,  contingent ;  but  when  it 
appears  that  such  postponement  of  the  gift  U  for  the  convenience  of  the 
estate,  the  rule  does  not  applj. 

2.  Where  land  was  devifled  to  an  executor  in  tnist  to  permit  the  tff'ta* 
tor's  Mn-in-law  to  have  the  possession  and  use  until  hu  youngest  granu* 
daughter  t*hould  attain  the  age  of  twenty-one,  and  then  to  sell  it  *"" 
distribute  the  proceeds,  "share  and  share  alike,"  among  his  grandchildr^"- 
held  that  such  grandchildren  took  a  vested  estate  on  the  death  of  the 
testator. 

3.  Heidf  further,  that  the  grandchildren  took  as  individuals,  and  not  a-< 
a  class,  by  force  of  the  direction  to  divide  among  them  "share and  ^h^f*^ 
alike." 


The  will  of  John  Herbert,  late  of  the  county  of  Somerset, 
contained  the  following  clause : 

"I  give  and  devise  to  my  said  executors  all  that  tract  oi 

land  and  premises  situated  in  the  county  of  Genesee  ^n^ 

.State  of  New  York,  now  in  the   occupancy  of  AbinhaD* 
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ost,  being  the  same  conveyed  to  rae  by  the  said  Abraham 
ost,  by  deed  dated  the  6th  day  of  November,  1838,  and  in 
lid  deed  particularly  described,  as  by  reference  to  the  same, 
^corded  in  the  Genesee  county  clerk's  office,  in  Book  51  of 
^eeds,  page  200,  will  appear,  to  have  and  hold  the  same  in 
•list  for  the  use  of  the  said  Abraham  Post,  he,  the  said 
^braham,  to  have  and  enjoy  the  possession  of  the  same,  and 
le  rents,  issues,  and  profits  thereof,  until  the  youngest  child 
f  my  daughter  Amy  Eliza  attains  the  age  of  twenty-one 
ears ;  and  in  case  it  should  be  advisable,  at  any  time  before 
lie  siiid  child  attains  the  age  of  twenty-one  years,  to  dispose 
f  the  said  farm  or  tract  of  land,  I  hereby  authorize,  em- 
power, and  direct  my  said  executors  (the  written  assent  of  the 
aid  Abraham  Post  being  first  had  and  obtained)  to  sell  the 
aid  tract  of  land  and  premises  at  public  sale,  and  the  net 
)roceeds  of  said  sale  to  invest  in  some  safe  security,  and  the 
nterest  arising  thereon  pay  over,  annually,  to  the  said  Abra- 
lam  Post,  until  the  youngest  child  of  my  said  daughter  Amy 
"31iza  attains  the  age  of  twenty-one  years.  After  the  said 
oungest  child  attains  the  age  of  twenty-one  years,  I  order 
id  direct  my  executors  to  sell  the  said  tract  of  land  at 
ublic  sale,  (if  the  same  is  not  already  sold,  as  above  directed,) 
id  the  net  proceeds  of  said  sale,  or  the  said  principal  sum 
ivested  as  aforesaid,  as  the  case  may  be,  be  by  them  divided 
etween  the  children  of  my  said  daughter  Amy  Eliza,  share 
nd  share  alike." 

The  testator's  daughter.  Amy  Eliza,  was  the  wife  of 
Lbraham  Post.  She  was  dead  at  the  time  when  the 
rill  was  made.  She  left  six  children,  all  of  whom  were 
iving  at  the  testator's  death.  The  youngest  then  was 
mder  six  years  of  age,  and  the  oldest  over  twenty-one, 
Che  executors  proved  the  will  on  the  24th  of  March,  1856. 
Abraham  Post,  who  is  still  living,  received  the  rents,  issues, 
md  profits  of  the  farm  up  to  the  time  when  the  youngest  of 
Amy  Eliza's  children  attained  to  the  age  of  twenty-one. 
After  that,  and  in  the  year  1871,  the  executors  sold  the  prop- 
erty.    One  of  the  children,  Martha  A^  died  under  the  age 
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of  twentv-one,  on  the  26th  of  Febmarr,  1^1.  bavins  in*ver 
been  married.  Her  administrator  claim>  noe-^ixth  of  the 
proceeds  of  the  sale  of  the  farm.  Her  bn>iheTS  and  siftCTs, 
on  the  other  hand,  claim  the  whole.  The  exemtor^,  hx  the 
bill,  ask  for  directioos  as  to  the  payment. 

J/r.  JrJtn  i/.  Pogi^  for  appellant. 

J/r.  John  T.  BinU  for  respon<lentSw 

The  opinion  of  the  court  was  deliveivd  by 

Tile  Chief  JrsnrE. 

It  will  be  observed  that  bv  the  lesatonr  clause  which  pre- 
faces this  opinion,  the  testator,  John  Herbert,  devises  to  his 
exe«iior?  the  farm  in  question,  to  hold  the  same  in  trust  for 
the  u^e  f>(  ht  son-in-law,  Abraham  Poet,  until  the  youngest 
<4iild  oi  the  deceased  danght^*  of  the  testator,  the  late  ^if^ 
of  the  said  Abraham,  should  attain  the  ase  of  tweniv-one 
y«un?*  Aivomjxanyinff  this  trust,  is  a  power  in  the  trustees, 
dependent  on  the  written  absent  of  the  oorfni  que  fru^,  to  sell 
the  land,  puning  the  pnxreeds  to  the  same  use  duriug  the 
^ame  interval.  Then  follows  the  paragraph  which  has  given 
ri?»e  to  this  contn>versv.  ixmtainins  a  direction  to  the  execu- 
ti>rs,  -  after  the  stid  youn2«?t  child  attains  the  age  of  twenty- 
oth?  vt^rf^''  to  5^-11  the  sjid  tract,  if  the  same  be  not  then 
alrctatly  sold,  and  to  ilivide  the  pive«ds  between  the  chiUn*n 
of  the  said  ilaughTer  of  the  testator,  share  and  share  alike. 
Martha  A„  one  of  ibe  oh;jdi>en  of  this  daughter,  having  j'wr- 
vivt\l  ih^:  to<5aror,  bai  dvin^  before-  the  voungest  of  sai" 
<^iiMron  ha^l  attained  the  a^re  of  twenty-one,  the  quertion  now 
is  whether  this  dtw-tas^^vl  chiJd  a^x^uiied,  by  force  of  this  te^^' 
«>c«iaTy  disjvtshio^n,  ai^y  int>c-re?i  in  this  fund  which  is  tnva^' 
nibble  Hi^  ht  T  ivpiv^^Titarives.  On  the  part  of  the  appellant* 
it  is  insis;t\l  ihji5  tho  ia:eres5  of  this  decedised  legatee  ^*' 
AM^iitJ^^wt!  ^>n  hcT  s;iTviviag  to  the  period  of  distribution, 
whk^i  was  tht^  airiva!  of  the  youngest  of  the  diildren  t<> 
majKvriiy^    l>;^v%sif\l  u^  tiiis.  the  rcspoodents  uige  that  the 
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iiterest  of  such  legatee  was  vested  at  the  death  of  the 
estator,  that  Is,  was  not  in  anywise  subject  to  the  condition 
j>ecified. 

It  is  an  observable  feature  of  the  clause  to  be  here  construed, 
hat  it  docs  not  contain,  in  express  terms,  any  immediate  gift 
>f  the  reversionary  interest  in  this  fund.  The  only  gift  to 
he  children  is  embodied  in  the  order  that  it  be  divided 
imong  them,  and  that  division  is  to  be  made  on  the  happening 
>f  the  future  event  of  the  youngest  child  reaching  twenty-one. 
Mich  a  disposition,  standing  by  itself,  could  not  pass  a  present 
nterest,  but  would  leave  the  legacy  itself  contingent.  A 
i)enuest  to  A,  "at"  a  given  age  or  marriage,  or  "when,"  or 
'  from  and  after  "  his  attaining  a  given  age,  is  prima  faclcj 
:x)ntingent.  Nor  does  the  circumstance  that  the  gift  is  to  a 
c»lass,  affect  the  result.  In  Tjoche  v.  Lamb^  L.  R,  4  Eq.  373, 
a  l)e(|uest  of  a  sum  of  stock  to  be  divided  between  all  the 
children  of  B,  m  they  should  attain  his  or  her  age  of  twenty- 
one  yejirs,  was  adjudged  to  go  only  to  such  of  the  children  as 
attained  the  prescrilK»d  age  ;  and  in  the  leading  taise  of  Leakr 
V.  Robinnon,  2  Mennile  3(>3,  the  rule  was  treateil  as  unques- 
tionable, that  bv  a  miTc  direc^tion  to  transfer  or  divide  "from 
and  after  "  a  given  event,  the  va:>ting  would  be  postponed 
until  that  event  had  hapj)enwl.  There  are  very  many  cases 
to  the  same  pur|K>se,  but  it  would  be  altogether  useless  to  refer 
'o  them,  for  admitting  the  rule  to  be  as  here  stated,  and  which 
s  putting  the  case  in  the  aspect  most  favorable  for  the  apj>el- 
ant,  there  are  other  consideratioius  which  I  think  must,  ob- 
viously, control  the  result. 

The  rule  first  stated,  that  where  a  legacy  is  given  to  a  j>er- 
lou  when  a  future  event  happens,  the  legacy  will  Ik*  contin- 
gent until  the  occurrence  of  such  event,  is,  like  all  other 
dmilar  rules  applicable  to  wills,  a  mere  judicial  expasition  of 
:he  natural  meaning  of  a  certain  form  of  expression.  It  is 
not  an  artificial  contrivance,  which,  when  present,  is  to  have  a 
supreme  effect,  but  is  a  rule  simply  because  the  phrases  in 
question^  considered  intrinsically,  and  without  qualification 
ci  extra^  import  a  definite  testamentary  purpose.     The  phrase- 
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ology  has  rtnieived  its  acx»epted  interpretation,  because  it  is 
supposed  that  such  interpretation  will  carry  out  the  view  of 
the  testator.  The  consequence  is,  the  rule  is  always  subject  to 
be  modified  or  abrogated  by  the  conditions  of  the  case  to  which 
it  is  applied;  and  thus  a  numl)er  of  admitted  exceptions  toil 
have  supervened. 

And  it  seems  to  me  the  present  case  is  very  clearly  em- 
braced in  one  of  such  exceptions.  The  rule  and  the  exception 
to  which  I  now  refer,  are  very  distinctly  stated  and  explained 
by  Vice-Chancellor  Wigram,  in  the  case  of  Packham  v. 
Gregory,  4  Hare  398.  His  words  are :  "  If  there  is  a  gift  to 
a  i>er8on  at  twenty-one,  or  on  the  ha])i)ening  of  any  event,  or 
a  direction  to  pay  and  divide  when  a  person  attains  twenty- 
one,  there,  the  gift  being  to  jiersons  answering  a  jmrticular 
descrij>tion,  if  a  party  cannot  bring  himself  within  it,  he  is  not 
entitled  to  take  the  benefit  of  the  gift.  There  is  no  gift  iu 
those  cases,  except  in  the  direction  to  pay,  or  in  the  direction 
to  pay  and  divide.  But  if,  ujK)n  the  whole  will,  it  appears 
that  the  future  gift  is  only  postponed  to  let  in  some  other 
interest,  or,  as  the  court  has  commonly  expressed  it,  for  the 
benefit  of  the  estate,  the  same  reasoning  has  never  been  applied 
to  the  case.  The  interest  is  ve-^tcd,  notwithstanding,  although 
the  enjoyment  is  postponed.'' 

Now  in  the  present  case,  it  seems  to  me  that  tlie  purpose  ot 
the  testiitor  in  deferring  the  payment  to  the  children  of  tliest* 
legacies  until  the  youngest  should  come  of  age,  is  perfectly 
manifest.  It  was  to  keep  the  family  together  and  provide  a 
home  for  all  the  children  until  the  j)eriod  of  distribution.  I 
am  at  a  loss  to  j)erceive  any  other  motive  for  this  provision. 
The  payment  mo<dt  evidently  was  not  postponed  on  account  ol 
anything  personal  to  the  legatees.  There  were  six  cJiildren, 
and  the  eldest  was  over  twenty-one  and  the  youngest  under 
six  years  of  age  when  the  testator  died ;  so  that  the  coming  ot 
age  of  the  youngest  was,  as  to  the  class,  a  disconnected  event, 
which  could  not  confer  a  personal  qualification  on  them  as  in- 
dividual legatees.  Without  looking  for  the  intention  in  other 
))arts  of  the  will,  1  think,  from  this  clause  alone,  the  purpo^ 
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[)  postpone  the  payment  of  these  legacies,  solely  for  the  con- 
enience  of  the  estate,  and  to  let  in  the  interest  deposited  in 
iie  son-in-law,  is  unmistakably  shown.  It  is  seldom,  iudee<l, 
flat  among  the  cases  which  have  been  adjudged,  such  intent 
as  been  so  manifest.  A  large  number  of  cases  which  exem- 
lify  this  subject  will  be  found  in  the  ordinary  text  writers. 

Roper  on  Leg.  572 ;  Hawkins  on  Wills  232  ;  1  Jarman  on 
Vills  763. 

The  doctrine  has  also  been  adopted  and  settled  by  several 
ecisions  in  the  courts  of  this  state.  Fanly  v.  Klive,  2  Penn. 
54 ;  Winfermute  v.  Snyder ^  2  Grreen^s  Ch.  489  ;  Vandyke^s 
idm^r  v.  VaiulerpooTs  Adm^r,  1  McCarter  198;  IloicelPs 
'jX^rs  V.  Green,  2  Vroom  570 ;  Thomas^  Ex*r  v.  Andei'son^s 
[dm'r,  6  C.  E.  Green  22  ;  Montgomery's  Ex'r  v.  Beatiy's 
[dm\  Id.  324. 

My  conclusion,  therefore,  on  this  point  is,  that  by  the  para- 
raph  of  the  will  above  quoted,  an  intent  is  shown  to  defer 
16  time  of  the  payment  of  these  legacies  to  answer  an  obvious 
uFjiOse,  which  was  to  vest  an  intermediate  interest  in  the 
ither  of  the  legatees,  and  that  the  legal  consequence  of  such 
n  indication  must  be,  to  convert  the  direction  to  divide  the 
loneys  at  a  future  time,  into  an  immediate  gift,  that  vested 
n  the  death  of  the  testator. 

Nor  do  I  find  any  difficulty  in  the  argument  that  in  the 
resent  case,  the  event  on  the  happening  of  which  the  pay- 
lent  is  made  to  depend,  being  uncertain,  the  legacy  itself  must 
e  considered  contingent.  This  effect  is  produced  only  when 
lie  time,  when  the  contingent  event,  on  the  happening  of 
rhich  the  payment  is  to  be  made,  is  to  take  place,  is  uncertain, 
n  such  case,  it  may  w^ell  be  presumed  that  the  testator  did  not 
atend  to  make  any  gift,  unless  the  event  should  happen  and  the 
ime  of  payment  should  be  thus  fixed.  Thus,  if  here  the  lega- 
ies  had  been  made  payable  on  the  marriage,  instead  of  at  the 
lajority  of  the  youngest  child,  the  time  of  payment  as  well 
3  the  event  on  which  it  was  to  be  made,  would  have  been 
Dcertain,  and  the  legacies  would  not  have  vested  antecedently 
>  the  occurrence  of  the  marriage.    But  where  a  legacy  is 
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given  to  A,  payable  to  him  at  twenty-one,  or  when  he  arrives 
at  twenty-one,  there  is  no  uncertainty  as  to  the  time  when  the 
money  is  to  l>e  paid,  and  the  consequence  is,  if  we  consider 
such  a  case  on  the  assumption  that  the  I^atee  need  not  sur- 
vive to  the  prescribed  age  as  a  condition  precedent  to  his  right 
to  claim  the  money,  it  will  be  manifest  that  all  uncertainty  is 
removed  from  the  affair.  It  is  upon  this  theory  that  the  cases 
have  l)een  founded.  Mr.  Hawkins,  in  his  treatise  on  wilk, 
pige  225,  says :  "  A  bequest  to  A,  erf  twenty-one,  and  a 
l)equest  to  A,  payable  at  twenty-one,  do  not  much  diflFer  in 
expression  ;  yet  one  is  a  vested,  the  other  a  contingent  gift." 
The  meaning  of  this  is,  that  where  the  gift  is  immediate,  the 
interest  vests  at  once ;  that  is,  the  survival  to  the  designated 
age  is  not  a  condition  on  which  the  legacy  is  founded ;  and 
this  being  so,  the  reference  to  the  majority  of  the  legatee 
operates  as  a  mere  notation  of  the  time  when  the  money  is 
demandable.  In  the  case  of  Atkins  v.  Hiccocks,  1  AtL  500, 
Ix)rd  Hardwicke  evidently  points  to  this  distinction.  The 
bequest  in  that  case  was  to  Elizabeth  Hiccocks  of  £200,  to  k 
paid  at  the  time  of  her  marriage,  or  within  three  months  after- 
wards, provided  she  marrieci  with  the  approbation  of,  &c.  The 
legatee  died  unmarried,  and  the  question  was  whether  she  took 
a  vested  interest,  transmissible  to  her  administrator,  and  Ae 
answer  was  in  the  negative,  the  Lord  Chancellor  saying :  "  I 
am  of  o{)inion  this  was  not  a  vested  legacy ;  in  the  common 
cjises  of  legacies  to  be  paid  at  the  age  of  twenty-one,  there 
is  a  certain  time  fixed,  not  to  the  thing  itself,  but  to  the  execu- 
tion of  it,  and  the  time  being  so  fixed,  must  necessarily  come; 
but  when  the  time  annexed  to  the  payment  is  merely  evemtudj 
and  may  or  may  not  come,  and  the  person  dies  before  the  con- 
tingency happens,  I  can  find  no  instance  in  this  court  where  it 
has  been  held  that  the  legacy,  at  all  events,  should  be  paid. 
And  further  on  he  says,  that  it  has  always  been  held,  with 
regard  to  a  legacy  "  given  to  be  jmid  at  twenty-one,"  that  such 
a  limitation  of  payment  was  debituni  in  presently  aolvenduni' 
in  fiduro.  Borasfon^s  case,  3  Rep.  19j  is  also  a  leading  a^' 
thority  on  this  subject.     In  it  the  devise  was  to  a  man  and 
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bis  wife  for  eight  years,  and  after  that  term  the  lands  were  to 
"emain  to  the  executors  of  the  devisor  until  such  time  as  Hugli 
Boraston  should  accomplish  his  full  age  of  tweniy-one ;  the 
uesne  profits  to  be  employed  by  the  executors  towards  the 
)erformance  of  the  testator's  will ;  and  when  the  legatee  should 
ttain  twenty-one,  then  that  he  should  enjoy  the  estate  to  him 
nd  his  heirs.  Hugh  died  before  twenty-one,  and  the  Court 
►f  King's  Bench  decided  that  the  remainder  was  vested  in 
liin  on  the  death  of  the  devisor,  with  a  postponement  of  the 
K)Ssession  until  he  completed  the  age  of  twenty-one.  Lane  v. 
Toudge,  9  Ves.  226 ;  Taylor  v.  Bkldoll,  2  Mod.  289,  and 
Manfidd  v.  Dugard,  1  Eg.  Cas.  Abridg,  195,  stand  on  the 
ame  footing. 

It  is  plain  from  these  cases  and  from  a  host  of  others  that 
night  be  cited,  that  a  direction  to  divide  a  fund  on  the  coming 
>f  age  of  the  legatees,  or  of  any  of  them,  will  not  prevent  the 
egacy  from  being  considered  to  be  vested  on  the  death  of  the 
estator,  if  the  intent  to  effect  such  purpose  is  otherwise  shown. 
iVith  resi)ect  to  the  further  position  that  this  bequest  is  to  the 
hildren  as  a  class,  and  not  as  individuals,  and  that,  conse- 
luently,  a  joint  tenancy  was  created,  it  is  sufficient  to  point  to 
he  fact  that  the  division  is  directed  to  be  made  between  these 
egatees,  "  share  and  share  alike."  These  are  clear  words  of 
everance,  denoting  plurality  of  interests  among  the  objects  of 
he  gift,  and,  therefore,  the  rule  invoked  is  excluded.  The 
mthorities  are  clear  upon  this  point.  Hawkins  on  WUh  112  ; 
Westcott  V.  Cady,  5  Johns,  Ch.  335  ;  Vreeland  v.  Van  Ryper, 
I  C.  E.  Green  134. 

The  decree  appealed  from  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 
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MiDMER  and  others,  appellants,  and  Midmer's  Executors, 

respondents. 

1.  The  bill  in  this  caHe  sought  to  establish  a  trust  by  virtue  of  an  exprei^- 
agreement.  The  evidence  was  of  a  purely  resulting  trust,  in  an  entiiek 
different  person,  originating  almost  two  years  earlier  than  that  stated  io 
the  bill.  Heldj  that  the  variance  between  the  allegata  and  prubata  ws« 
fatal  to  relief. 

2.  Held,  that  an  application  to  amend  the  pleadings  was  properly  re- 
fused below  ;  the  evidence  failing  to  convince  the  judgment  of  the  court 
that  the  complainants  were  entitled  to  any  relief. 


The  case  in  chancery  is  reported  in  11  C.  E.  Green  300. 

J/r.  Collins,  for  appellants. 

3L\  T,  N,  McCaHer,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

WOODIIULL,  J. 

On  the  12th  day  of  July,  1873,  the  appellants  filed  their 
bill  to  enforce  an  alleged  trust  in  certain  land  purchased  by 
and  conveyed  to  the  respondents'  testator,  John  H.  Midmer. 
August  8th,  1853,  and  of  which  he  died  seized,  September 
17th,  1872.  Their  case,  as  disclosed  by  the  bill,  is  that 
before  the  purchase  of  the  land  in  question,  the  said  testator. 
being  the  brother  of  the  appellants,  Henry  Midmer  and  Eli^^ 
Anderson,  and  of  William  Midmer,  had  in  his  possession 
money  which  had  been  realized  from  the  sale  of  property 
owned  in  common,  in  equal  shares,  by  the  said  three  brother^ 
and  sister,  and  that  before  the  said  purchase  it  was  agreed  by 
them,  among  themselves,  that  the  said  John  should  purchase 
said  land  with  the  said  money ;  should  take  the  title  thereto 
in  his  own  name,  and  hold  it  as  trustee  for  himself  and  ht? 
said  brothers  and  sister  in  equal  shares ;  and  that,  in  par?"' 
ance  of  said  agreement,  he  did  so  purchase  and  pay  for  the 
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said  land,  taking  the  title  in  his  own  name^  and  holding  the 
same  up  to  the  time  of  his  death,  as  trustee  for  his  said 
WthcTs  and  sister. 

In  support  of  the  allied  trust,  the  appellants  claim  that 
they  have  established  the  following  facts  :  That  the  considera- 
tion which  passed  for  saiid  land  was  certain  stock  in  the  Third 
Avenue  Railroad  Company ;  that  this  stock  was  derived  from 
the  sale  of  a  house  arid  lot  in  the  city  of  New  York ;  that  the 
raid  house  and  lot  were  purchased  by  the  said  John  H.  Mid- 
iier,  with  money  given  him  by  his  mother  to  purchase  the 
iame-for  her,  and  in  her  name ;  and  that  the  said  John,  with- 
out the  knowledge  and  against  the  instructions  of  his  mother, 
rook  and  held  the  title  to  the  said  house  and  lot  in  his  own 
lanie.  It  has  been  argued  before  us  with  much  earnestness 
md  ingenuity,  that  whether  the  money  paid  for  the  house  and 
lot  belongs  to  the  mother,  or  to  the  estate  of  her  deceased 
liusband,  is  immaterial,  as  the  four  Midmer  children  were  the 
,>nly  heirs-at-law  and  next  of  kin  of  each  parent ;  that  at  the 
death  of  the  mother,  in  1852,  a  trust  resulted  in  favor  of  the 
tour  children  in  the  house  and  lot,  afterwards  in  the  stock, 
and  finally  in  the  land  in  question. 

It  is  further  insisted  that  the  case  made  by  the  appellants, 
on  the  evidence,  substantially  meets  and  satisfies  the  allega- 
tions of  their  bill.  The  bill  proceeds  upon  the  ground  of  a 
trust  arising,  not  by  mere  operation  of  law,  but  by  virtue  of 
an  express  agreement  between  the  parties.  This  trust,  so  far 
as  the  bill  discloses,  had  its  inception  at  the  date  of  the  pur- 
chase of  the  land  in  question  by  John  H.  Midmer.  There  is 
not  the  slightest  intimation  in  the  bill  of  any  other  trust  in 
land.  The  very  groundwork  of  the  appellants^  case,  upon  the 
evidence,  is  a  purely  resulting  trust  in  the  mother  of  the 
parties  to  the  alleged  agreement,  originating  almost  two  years 
earlier  than  that  stated  in  the  bill.  It  is  manifest  that,  upon 
such  a  case,  assuming  it  to  be  established,  the  appellants  can 
have  no  relief  upon  the  pleadings  as  they  stand.  Such  was 
Ihe  conclusion  of  the  Vice-Chancellor. 
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An  application  to  amend,  made  at  the  hearing  before  him, 
was  refused,  because  the  evidence  in  the  case  failed  to  con- 
vince his  judgment  that  the  complainants  were  entitled  to  any 
relief.  Under  the  circumstances,  the  amendment  was  prop- 
erly refused.  Upon  the  merits  of  the  case,  also,  we  are  satij^- 
fied  that  the  conclusion  reached  by  the  Vioe-ChanGellor  i^ 
correct.  The  alleged  trust  upon  which  the  appellants  found 
their  claim  to  relief  is  not,  in  our  judgment,  satisfactorilv 
proved.     The  decree  is  affirmed,  with  cost8. 

Decree  unanimously  affirmed* 


Jewett,  Rec^eiver  of  The  Erie  Railway  Company,  appel- 
lant, and  Klein,  respondent. 

Heidf  in  this  ca«e,  under  the  circum»tanceH,  that  a  person  who,  in  pa!'^- 
ing  from  the  depot  to  the  train  he  wa8  about  to  take,  wa8  obliged  t»  cto^* 
an  intervening  track,  was  not  guilty  of  contributory  negligence,  in  that  he 
did  not,  l>efore  approaching  the  train,  look  up  or  down  the  track  t9  see 
whether  there  was  danger  from  an  approaching  train,  and  ii  that  he 
approached  the  train  diagonally  from  the  platform  of  the  station,  ami 
before  hiu  train  had  come  to  a  full  stop. 


3L\  R.  Wayne  Parker,  for  appellant. 

Mr.  Moore,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  facts  material  to  a  decision  of  this  case  are  fully  a"" 
clearly  stated  in  the  opinion  of  the  Vice-Chancel  lor.  11  ^ • 
E,  Green  474.  It  is  not,  therefore,  necessary  to  repeat  them 
here.  The  ground  of  appeal  is  that  the  decision  below  i* 
erroneous,  because  the  plaintiff  was  guilty  of  contribntoij' 
negligence  on  his  part.     No  other  point  seemed  to  be  muck 
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relied  on  or  discussed  in  this  court.     It  was  insisted  that  the 
plaintiff  was  negligent  in  that  he  did  not,  before  approaching 
the  passenger  train  which  he  was  about  to  take,  look  up  or 
clown   the  track  to  see  whether  there  was  danger  from  an 
approaching  train,  and  in  that  he  approached  the  passenger 
train  diagonally  from  the  platform  of  the  station,  and  before 
the   passenger  train  had  come  to  a  full  stop.     It  seems  to 
me  that  in  none  of  these  particulars  can  it  justly  be  said 
that  the  plaintiff  was  negligent.     Upon  the  arrival  of  the 
train  which  he  was  about  to  take,  at  the  station  at  which  he 
xvas  waiting  for  it,  he  approached  it  in  the  usual  and  ordinary 
manner,  so  as  to  be  ready  to  get  on  board  as  soon  as  per- 
xnitted  to  do  so  after  it  had  stopped.     He  was  not  bound  to 
take  the  very  shortest  route  from  the  platform  of  the  station 
to  that  of  the  nearest  or  any  other  car  of  the  train  on  which 
lie  desired  to  take  passage,  nor  was  he  bound  to  look  to  see 
^vhether  another  train  was  approaching,  or  wait,  before  cross- 
ing the  easterly  track,  till  the  passenger  train  had  come  to  a 
full  stop ;  because  he  was  fully  warranted,  under  the  circum- 
stances, in  believing  that  no  train  would,  at  that  time,  ptiss 
over  the  track  which  he  was  obliged  to  cross  in  order  to  take 
one  of  the  regular  passenger  trains  of  the  road ;  and  it  might 
not  be  going  too  far  to  say  that  if  he  had  looked,  and  had 
observed  an  approaching  train  on  the  easterly  track,  he  would 
have  been  fully  warranted  in  proceeding  on  his  way  across 
the  track  to  the  passenger  train,  upon  the  reasonable  supposi- 
tion that  the  approaching  train  would  stop  before  it  reached  a 
point  opposite  the  passenger  train.     The  company  had  pro- 
vide<l  no  way  of  approach  to  the  passenger  train,  except  by 
crossing,  on  a  level,  the  eastern  track  of  the  railroad,  and,  in 
nay  opinion,  a  passenger  was  fully  justified  in  concluding  that 
he  would  be  safe  from  harm  from  a  train  on  the  track  which 
he  was  thus  obliged  to  cross  in  order  to  secure  his  passage. 
Xhe  company  had,  in  effect,  assured  him  that  he  would,  at 
that  time,  be  safe  in  going  in  the  usual  way  from  the  station 
to  the  passenger  train.     Acting  on  such  assurance,  this  plain- 
t:iff  did  no  more  or  less  than  ordinarily  prudent  and  careful 
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persons  do  almost  every  day,  under  like  circumstances,  and 
may  be  expected  and  have  a  right  to  do.  The  principle?- 
applicable  to  this  case,  and  to  that  of  a  traveler  over  the  public 
highway  crossing  a  railroad  on  the  same  level,  are  quite 
difterent. 

I  have  said  that  the  only  point  much  discussed  by  the  appel- 
lant in  this  court,  was  the  plaintiff's  negligence.  It  is  true  that 
it  was  alleged  among  the  api)ellant's  points  filed,  that  no  negli- 
gence on  the  part  of  the  defendant  was  proved,  and  that  point 
was  suggested  in  argument,  though  I  do  not  understand  that  it 
was  much  pressed  or  relied  on.  However  that  may  have  been, 
I  only  think  it  necessary  to  state,  in  answer  to  such  point,  that 
the  plaintiff  was  injured  by  a  locomotive  attached  to  a  freight 
train  which  was  driven  over  the  track  which  the  plaintiff 
was,  at  the  time  of  the  injury  complained  of,  crossing,  in 
order  to  take  a  regular  passenger  train  then  at  the  station. 
If  driving  a  train  of  cars  at  such  place,  and  under  such 
circumstances,  does  not  constitute  gross  n^ligenoe,  it  would 
seem  to  be  somewhat  difficult  to  imagine  what  circumstance? 
would  render  a  railroad  company  liable  for  negligence  in 
running  down  a  passenger  about  to  get  on  board  a  train  at  a 
railroad  station.  There  is  no  error  in  the  decree  below,  and 
it  must  be  affirmed,  with  costs. 

The  case  of  Jewett,  appellant,  r.  Mary  Klein,  respondent, 
was  argued  together  with  the  case  above  decided.  The  result 
in  lx)th  cases  is  the  same,  and  for  the  same  reason. 

Decree  unanimously  affirmed. 


JoiiN.sox,  appellant,  and  Jaqui,  resi>ondent. 

The  easement  of  an  arlificial  water-way,  which,  by  the  terms  of  the  in* 
Htniment  creating  it,  U  established  on  a  defined  line  over  the  servient 
tenement,  cannot,  without  the  consent  of  the  land-owner,  be  chaogeo  ^^ 
location  to  his  other  lands,  either  for  the  convenience  of  the  owner  of  I*** 
servitude,  or  because  of  disturbance  of  the  easement  by  the  land-owner,  or 
because  the  particular  land  subject  to  it  has  been  taken  by  the  public  wt 
a  highway. 
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The  facts  in  this  case  appear  in  the  opinion  of  the  Vice- 
Chancellor,  who  heard  the  cause  below,  (11  d  E,  Greeii  322,) 
and  in  the  opinion  delivered  at  the  last  term  of  this  court, 
deciding  an  appeal  from  a  decree  of  the  Chancellor  made  in 
a  cause  between  the  same  parties.  Antej  p.  526.  See,  also, 
opinion  of  Vice-Chancellor  Dodd.     10  C  E.  Green,  410. 

Mr.  Pitney,  for  appellant. 

Mr.  VanoMa,  Attorney-General,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

KXAPP,  J. 

The  material  questions  involved  in  this  cause,  as  appears  by 
examination  of  the  pleadings  and  proofs,  are  identical  with 
thoi?e  considered  and  settled  at  the  last  term  of  this  court,  on 
an  appeal  from  the  decree  of  the  Chancellor  in  a  cause  between 
the  same  parties,  but  standing  in  reverse  order. 

The  parties  are  at  variance  concerning  the  interpretation  of 
oertain  clauses  in  a  deed,  the  construction  of  which  settled  the 
rights  in  controversy  in  the  first  suit,  and  mast  do  so  in  this. 

Johnson  first  filed  his  bill  to  enjoin  Jaqui  from  excavating 
^nd  placing  upon  lands  of  the  former,  a  certain  pipe  for  carry- 
ing water  from  his  saw-mill  pond  to  the  property  of  Jaqui, 
asserting  that  the  pipe  was  of  much  greater  dimensions  than 
the  deed  authorized  ;  that  the  proposed  location  was  on  a  line 
different  from  that  which  the  deed  had  located  the  easement 
of  an  aqueduct  upon,  and  that  the  purpose  to  carry  the  water 
to  Jaqui's  grist-mill,  and  not  to  his  mill-pond,  was  the  exer- 
cise of  a  right  not  granted  by  the  deed. 

Jaqui  admitted  his  purpose,  in  locating  the  new  pipe,  to  vary 
from  the  line  of  the  old  aqueduct ;  also  to  carry  it  directly  to 
the  grist-mill ;  and  claimed  authority  under  the  deed  to  do 
both.  He  invoked  the  authority  of  the  same  instrument  to 
permit  the  use  of  the  larger  pipe.  The  late  Vice-Chancellor, 
on  looking  into  the  case,  and  construing  the  relevant  clause  of 
the  deed  in  question,  found  the  complainant  in  the  case  enti- 
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tied  to  the  relief  sued  for,  and  advised  against  the  defendant^ 
Jaqui,  on  all  the  points.  The  court  decreed  aceordii^ly.  The 
parties,  at  the  last  term  of  this  court,  were  heard  upon  appeal 
from  that  decree,  and  it  was  sustained  by  the  unanimous  judg- 
ment of  the  court. 

In  this  cause,  Jaqui  filed  his  bill  of  complaint  to  enjoin 
Johnson  from  interfering  to  prevent  his  placing  the  same  pipe 
upon  the  line  successfully  objected  to  in  the  former  suit,  ami 
continuing  it  to  his  grist-mill  pond  by  still  further  departure 
from  the  locality  of  the  old  feeder,  asserting  that  Johnson,  bv 
obstructing  him  in  the  execution  of  his  purpose,  was  depriving 
him  of  rights  secured  to  him  by  the  deed.  The,  case  wa> 
heard  before  the  present  Vioe-Chancellor,  and  an  injunction 
was  ordered. 

This  court,  in  supporting  the  decree  in  the  first  case,  denied 
the  right  of  Jaqui  to  depart,  in  any  substantial  d^ree,  from 
the  line  of  location  of  the  old  aqueduct,  holding  that  the 
easement  granted  him  was  established  on  that  line.  It  ak> 
denied  his  right  to  make  any  material  increase  in  size  and 
flowage  capacity  of  the  aqueduct  for  conveying  the  water  from 
Johnson's  pond,  and  from  altering  its  relation  to  the  surface 
of  the  land,  resting  their  conclusions  on  the  construction 
given  to  that  clause  in  the  deed,  upon  which  Jaqui  reposes  his 
claims  in  this  suit. 

The  Vice-Chancellor,  in  this  case,  read  the  deed  differently, 
and  supported  Jaqui's  right  thereunder  to  make  the  change?' 
mentioned.  The  decree  now  comes  here  for  review  upon  the 
appeal  of  Johnson,  and  it  follows  that  as  the  decree  in  the 
cause  is  in  direct  conflict  with  the  decision  of  this  court  on 
the  same  question  in  the  other  suit,  it  must  be  made  to  con- 
form to  that  decision.  The  opinion  of  the  Vioe-Chancellor 
and  the  decree  in  this  cause  were  rendered  before  the  first  ca# 
was  heard  and  determined  in  this  court;  hence  the  conflict. 

The  circumstance  that  the  pipe  as  now  proposed  by  th^ 
respondent,  is  to  be  continued  from  near  the  point  where  it 
lefi  the  lands  of  ap{)ellant,  under  the  plan  in  the  first  co^f 
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o  the  grist-mill  pond,  and  to  terminate  at  the  place  of  ter- 
ninus  of  the  old  trunk  or  feeder,  does  not  vary  the  questions 
n  the  two  cases,  except  that  in  this  case  the  right  to  carry  the 
%'ater  to  the  grist-mill  is  not  asserted.  The  proposal  in  this 
■ase  is  to  occupy  with  the  new  pipe  nearly  all  the  ground 
^hich  the  respondent  unsuccessfully  claimed  right  to  in  the 
brmer  suit,  and  in  addition  thereto  to  make  a  further  devia- 
;ion  from  the  line  of  location  of  the  easement  as  it  legally 
exists,  and  occupy  other  lands  of  appellant  in  reaching  the 
pond.  The  difference  in  that  respect  in  the  two  cases  is,  that 
in  this  the  injury  to  appellant,  identical  in  character  with  the 
other,  is  greater  in  its  extent.  The  decision  of  this  court, 
disallowing  the  lesser  injury,  applies  with  equal  force  to  the 
greater. 

It  is  equally  against  the  ruling  in  that  case  to  claim  that  the 
dimensions  of  the  desired  aqueduct  are  substantially  the  same 
as  the  old.  The  departure,  in  respect  both  to  location  and 
limensions,  is  substantial  and  material.  Any  intentional  change 
s  substantial ;  that  variance  only  is  disregarded,  which  may 
►ccur  where  there  is  the  intent  and  the  exercise  of  an  honest 
'ffort  to  reach  identity.  The  law  regards  not  trifles.  The 
hanges  in  question  are  neither  minute  nor  accidental ;  they 
re  admitted  to  be  intentional,  and  the  right  to  make  them  is 
laimed  by  the  respondent,  and  sought  to  be  enforced  by  this 
uit. 

It  appears  in  the  case,  and  reference  thereto  was  made  on 
he  argument,  that  appellant  has  erected,  over  a  portion  of  the 
>ld  line,  a  shed  for  a  cider-press,  and  in  doing  so  tore  up  a 
part  of  the  old  feeder ;  and  it  also  appears  that  the  public  road 
which  divides  the  property  of  the  parties,  has  been  widened 
by  surveyors  of  the  highways,  and  now  includes  about  one 
hundred  and  fifty  feet  in  length  of  the  old  aqueduct.  I  am 
unable  to  perceive  that  these  facts  vary  in  any  degree  the 
rights  of  the  parties  as  they  exist  under  the  deed. 

Their  rights  in  respect  to  the  location  of  the  easement  are 
reciprocal.  The  appellant  may  insist  upon  the  enjoyment  of 
it  by  the  o\vner,  substantially,  only  where  the  deed  places  it; 
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the  ns^pondeot  may  aaeert  and  enforce  his  right  to  sach  enjoy- 
ment, regardless  of  any  consideration  of  convenience  of  the 
owner  of  the  ser^nent  tenement.  If  the  appellant  has  placed, 
or  allowed  to  be  placed,  any  stmctare  that  interferes  with  the 
full  enjoyment  of  the  grant,  the  respondent  has  the  undoubted 
right,  and  is  armed  with  ample  remedies  to  abate  the  injurioos 
disturbance,  and  enforce  compeasation  therefor ;  but  sach  ob- 
struction will  not  justify  or  excuse  deviation  from  the  servi- 
tude a<  granted.  A  highway  fonnderous  or  out  of  repair,  will 
justify  the  passenger,  under  certain  circumstances,  in  going 
extra  viam  and  passing  the  obstruction  on  adjoining  lands.  It 
is  otherwise  with  a  private  way ;  that  can  be  used  only  in  the 
manner  granted,  and  the  same  rule  applies  here.  A  disturb- 
ance will  not  warrant  deviation  in  use.  Gale  <£•  What,  on 
Eaj^einenis  229 ;  Goddard  on  Easements  204,  207,  and  cases 
cited. 

The  taking  of  private  property  for  public  use,  on  which 
exists  an  easement  inconsistent  with  such  public  use,  whether 
taken  by  the  owner's  consent  or  in  inri/iim,  will  not  authorise 
the  owner  of  the  dominant  tenement  to  take  other  huds  of 
him  on  whose  tenement  the  ser\utude  was  located.  The  ques- 
tion whether  the  laying  out  and  opening  of  a  public  highway 
over  a  part  of  the  line  of  the  old  aqueduct  will  be  inconsistent 
with  the  further  continuance  of  this  private  easement  there,  it 
is  not  necessary'  to  consider.  The  proper  parties  are  not  before 
us  to  litigate  that  question,  nor  could  its  solution  in  any  ^'i^ 
affect  the  rights  of  the  parties  in  controversy  here.  If  it  he 
assumed  that  it  destroys  the  use  of  so  much  of  the  aqueduct 
as  lies  within  the  limits  of  the  highway,  the  act  of  laying  the 
road  was  the  taking  or  destruction  of  private  property  for 
public  use ;  the  respondent  would  not  thereby  be  gifted  with 
authority  to  take  the  use  of  other  lands  of  appellant  in  it^ 
stead,  not  granted  by  him.  For  such  taking  of  his  property 
the  respondent  is  entitled  to  have  compensation  of  the  public, 
if  he  has  not  had  it  or  waived  his  right  to  have  it.  Whether 
he  receives  compensation  for  his  loss  from  the  public,  or  f(^ 
any  cause  fails  to  receive  it,  it  is  manifest  that  he  catmot^  foT 
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property  taken  by  the  state,  make  reprisal  upon  the  ap- 
ian t. 

It  is  insisted  that  the  answer  admits  the  respondent's  right 
all  the  water  in  the  pond,  and  that  is  reason  for  the  court 
leing  that  interpretation  on  the  grant.  The  admission  or 
inion  of  the  respondent  as  to  the  meaning  of  the  deed,  can 
•m  no  guide  to  the  court  in  giving  construction  to  it,  if 
astruction  be  necessary.  Besides,  the  admission  referred  to 
the  fourteenth  clause  of  the  answer,  is  of  the  right  to  have 
ill  the  water  of  the  pond,  to  be  conveyed  by  substantially 
J  same  conduits,  located  in  the  same  place  as  that  which 
isted  at  the  date  of  the  said  deed." 

Johnson,  in  the  notice  sent  in  reply  to  that  of  Jaqui,  offers 
n  a  pipe  ten  inches  in  diameter.  This  is  larger  than  the 
I  one,  but  the  offer  was  not  accepted.    Had  it  been  accepted 

Jaqui,  a. new  agreement  might  have  grown  up  between 
5  parties;  as  it  was  not  accepted,  the  offer  has  no  force, 
ler  as  a  new  bargain  or  in  interpreting  the  old  one. 
The  decree  in  this  cause  must  be  reversed,  on  the  grounds 
:en  by  this  court  in  affirming  the  decree  of  the  Chancellor 
Johnson  v.  Jaqui. 
The  bill  should  be  dismissed,  with  co^s. 

Decree  unanimously  reversed.. 


lndolph  and  another,  trustees,  appellants,  and  Larxed,. 
receiver,  &c.,  and  others,  respondents. 

.  The  supplement  of  March  13th,  1866,  to  the  act  to  prevent  frnndfl  hy 
)rporated  companieR,  ia  remedial  in  ita  nature,  and  must  be  bo  construed, 
o  suppresB  the  mischief  and  advance  the  remedy. 

.  That  act  provides  that  where  the  property  of  an  insolvent  corpora- 
ls in  the  hands  of  a  receiver,  is  encumbered  with  mortgages  or  other 
IS|  the  UffolUy  of  which  is  brought  into  queMvim,  &c.,  the  Court  of  Chancery 
f  order  the  receiver  to  sell  the  same  clear  of  encnmbrancea,  Ac    Heldy, 
t  it  was  not  intended  by  the  wordsy  "  the  legality  oi.  which  is  brought. 


\ 
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into  question,"  to  coti6ne  the  remedy  to  miAchief  aming  fntm  litigatiim  of 
any  particular  character,  but  to  all  litigation  between  encumbrancen  re- 
specting the  validity,  extent  or  priority  of  their  liens. 

3.  Although,  technically  speaking,  franchi«e8  are  property,  they  are 
property  of  a  peculiar  character,  nrining  only  from  legislative  grant,  and 
are  not,  in  ordinary  cahes,  Kuhject  to  execution,  or  to  nale  and  tna<fer 
even  in  payment  of  the  debt^  of  the  corporation,  without  the  aiwent  or 
authority  of  the  legislature. 

4.  Under  the  said  supplement  of  March  13th,  1866,  Liken  in  coDoeciioD 
with  the  twentieth  section  of  the  original  act,  (A'/x.  Dig.  409,)  the  Chin- 
cellor  has  discretionary  power  to  order  a  sale  of  the  franchises,  as  well  as  of 
the  property  of  the  insolvent  company,  clear  of  encambraDces. 

5.  A  law  which,  by  a  revision,  is  repealed,  and  at  the  same  timetherebr 
re-enacted,  does  not,  for  a  moment,  lose  its  binding  force. 

6.  As  between  trustees  for  first  mortgage  bond-holders  of  an  inmlvent 
corporation,  whose  debt  under  the  mong^ige  under  forecloeure  by  them  v 
due,  and  exceeds  the  whole  value  of  the  property  of  the  corporation,  and 
who  apply  to  have  the  property  delivered  to  them,  and  the  receiver  of 
said  company,  who  applies  for  an  order  for  sale  of  the  property  and  frao- 
chides  free  from  the  lien  of  the  encumbrances,  the  trustees  were  held  to  be 
entitled  to  the  property,  and  to  be  permitted  to  operate  the  road,  leiTiog 
the  questicm  as  to  the  mode  and  manner  of  sale  to  be  settled  at  the  deter- 
mination of  those  proceedings. 


On  appoal  from  an  order  of  the  Court  of  Chancer}'.  Tlie 
«kie  i?  reiK>rted  in  11*  C.  £.  Grren  270. 

J//'.  J/rC?«Y  and  Mr,  Cortlandf  ParL'ei\  for  appellants. 

Mi\  Ahtyf.  for  respondent.-. 

The  opinion  of  the  court  was  delivered  by 

liREKN,   J. 

The  iXMitrvveriv  in  this  cause  arisen  between  the  receiver  ol 
the  New  Jersey  West  Lane  Railroad  Company,  an  insolvent 
ivr|H>nition,  and  the  trustees  named  in  a  mortgage  given  by 
the  ivmj>any,  on  their  pr\>perty  and  franchises,  to  secure  the 
)>aytuont  of  Ivmk  amountiug  to  $3.000,000,  A  bill  by  the 
trustees,  to  forwU>?e  the  mongage,  and  the  bill  to  declare  the 
ivm|xiny  tnsoKvnt,  and  tor  the  appointment  of  a  recover, 
wvr^'  filed  about  the  same  time. 
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The  order  appealed  from  was  made  on  the  hearing  of  croes- 
etitions:  the  first,  filed  by  the  trustees,  praying  that  they 
lay  be  permitted  to  enter  upon  and  take  possession  of  the 
lilroad  and  its  appurtenances,  and  to  operate  and  manage  the 
vme  pursuant  to  the  terms  of  the  mortgage,  and  that  the  re- 
fiver  may  be  directed  to  turn  over  to  the  trustees  the  rail- 
yad,  with  all  the  real  and  personal  property  of  the  company  ; 
le  other,  filed  by  the  receiver,  praying  that  the  proceedings 
nder  the  foreclosure  suit  may  be  stayed,  and  that  the  receiver 
my  be  authorized  to  sell  the  property  and  franchises  of  the 
Dmpany  in  such  manner  as  might  be  deemed  best  for  the 
iterest  of  the  creditors.  These  petitions  were  heard  together, 
nd  an  order  made  that  the  petition  of  the  trustees  be  denied, 
nd  that  the  receiver  sell,  at  public  auction,  all  the  property, 
ights  and  franchises  of  the  company,  free  and  clear  from  all 
lens  and  encumbrances  of  every  kind,  except  a  mortgage  held 
y  the  commiasioners  of  the  school  fund  on  the  land  under 
rater  at  Jersey  City. 

The  appellants  object  to  this  order,  first,  because  it  directs 
lie  receiver  to  sell  free  of  the  lien  of  their  mortgage,  and 
:^*on<l,  because  it  denies  to  the  trustees  the  right  to  take  pos- 
.'ssion  of  and  manage  the  mortgaged  premises.  It  is  insisted, 
u  behalf  of  the  trustees,  that  the  order  to  sell  clear  of  encum- 
rances  is  unauthorized  by  any  statute  existing  at  the  time  of 
le  making  and  recording  of  the  mortgage.  If  such  authority 
xists,  it  must  be  found  in  the  supplement  to  the  act  to  pre- 
eut  frauds  by  incorporated  companies,  approved  March  13th, 
866,  taken  in  connection  with  the  twentieth  section  of  the 
riginal  act,  {Nix,  Dig.  409,)  both  of  which  are  re-enacted, 
Libstantially  in  the  same  language,  in  the  revision  of  1875, 
eing  sections  ^4  and  85  of  the  act  concerning  corporations, 
'he  supplement  of  1866  provides  that  where  the  property  of 
n  insolvent  corporation,  in  the  hands  of  a  receiver,  is  encum- 
•ered  with  mortgages  or  other  liens,  the  legality  of  which  is 
wrought  into  question,  and  the  property  is  of  a  character 
materially  to  deteriorate  in  value  pending  the  litigation,  the 
!Jourt  of  Chancery  may  order  the  receiver  to  sell  the  same 
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clear  of  encumbrances^  at  public  or  private  sale,  for  the  best 
price  that  can  be  obtained,  bringing  the  money  into  court, 
there  to  remain  subject  to  the  same  liens  and  equities  of  all 
parties  in  interest^  and  to  be  disposed  of  as  the  conrt  shall 
order  and  direct.  This  Is  a  supplement  to  a  statute  against 
frauds,  is  remedial  in  its  nature,  and  should  receive  a  liberal 
construction.  In  the  language  of  the  books  it  should  be  so 
construed  as  most  effectual  ly  to  meet  the  beneficial  end  in 
view,  and  to  prevent  a  failure  of  the  remedy ;  or,  as  elsewhere 
stated, "  everything  is  to  be  done  in  advancement  of  the  remedy^ 
that  can  be  given  consistently  with  any  construction  that  can 
be  put  upon  it."  PoUer^s  Dwarris  on  Statutes,  73,  231,  and 
cases  cited. 

The  power  to  order  a  sale  clear  of  encumbrances,  depend;* 
upon  two  pre-requisites  si)€cified  in  the  statute.  The  legality 
of  the  lien  must  be  brought  in  question,  and  the  property 
must  be  of  a  character  materially  to  deteriorate  in  value  pend- 
ing the  litigation.  The  counsel  for  the  trustees  would  give 
to  the  phrase,  "  legality  of  the  mortgage/'  a  narrow  and  limM 
signification,  entirely  inconsistent  with  a  liberal  constnictioii 
of  the  acty  and  totally  destructive  of  its  beneficent  provisicm?^ 
They  seek  to  c€)nfine  its  operation  to  cases  only  wbeie  legal 
objections  are  raised  to  the  validity  of  the  mortgage  kself^  and 
to  exclude  all  questions  in  relation  to  the  equities  arising  ^^ 
to  the  extent  of  the  lien  created  by  it^  and  its  relative  priority' 
as  to  other  encumbrances.  A  mortgage  may  be  a  1^1  li^o 
uj)on  the  mortgaged  premises ;  its  l^ality,  so  far  as  the  mort- 
gagor is  concerned,  may  be  undoubted,  bvt  as  against  other 
parties,  in  a  court  of  eciuity,  it  may  be  wholly  inoperative,  and 
may  be  entirely  frustrated  by  equities  arising  in  favor  of  sub- 
sequent liens. 

The  object  of  the  legislature  wa»  the  prevention  of  loss  by 
the  depreciation  in  value  of  the  property,  pending  protracted 
litigation.  The  mischief  and  the  remedy  proposed  are  plainly 
apparent  upon  the  face  of  the  act.  It  was  not  intended  ^^ 
confine  the  remedy  to  mischief  arising  from  litigation  of  9Xi)' 
particular  character,  but  to  all  litigation  between  eocon^ 
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hrancers  respecting  the  validity,  extent,  or  priority  of  their 
liens.  The  act  must  be  so  construed  as  to  suppress  the 
mischief  and  advance  the  remedy. 

It  is  farther  urged  that  the  franchises  of  the  (company  are 
not  within  the  words  of  the  act ;  that  they  are  not  projierty, 
and  cannot  legally  be  sold  by  virtue  of  this  order.  All  the 
elementarj'  writers  treat  of  franchises  as  real  property,  though 
incorporeal  in  their  nature.  Chancellor  Kent,  in  his  com- 
mentaries, says  that  an  estate  in  a  franchise  and  an  estate  in 
land  rest  upon  the  same  principles.  Although,  technically 
speaking,  franchises  are  pri>j)erty,  they  arc  property  of  a 
peculiar  character,  arising  only  from  legislative  grant,  and 
are  not,  in  ordinary  cases,  subject  to  execution  or  to  sale  and 
transfer,  even  in  payment  of  the  debts  of  the  (corporation, 
without  the  assent  or  authority  of  the  legislature.  If  the  act 
of  1866  stood  alone,  there  might  be  gn-at  hesitation  in  de- 
fining property  to  include  corponite  rights  and  privileges,  but 
it  is  to  be  construed  in  connec»tion  with  the  original  act  to 
which  it  is  a  supplement.  Section  20  of  that  act  authorizes 
the  sale  of  the  principal  work  for  the  construction  of  which 
the  company  was  incorporated,  together  with  all  the  chartered 
rights,  privileges,  and  franchises  of  the  company,  apj)ertaining 
to  such  principal  work.  The  supplement  was  intended  to  extend 
and  enlarge  the  remedy,  and  to  give  the  Chancellor  power  to 
order  the  sale  to  be  made  clear  of  encumbrances.  The  prin- 
ciples of  construction  above  mentioned  are  equally  applicable 
here,  and  lead  to  the  same  result.  We  nuist  hold  that  the 
order  in  question  comes  within  the  spirit  and  meaning  of  the 
act,  and  that  the  Chancellor  has  a  discretionary  power  in  this 
and  similar  cases,  to  order  a  sale,  both  of  the  property  and 
franchises  of  the  company,  clear  of  encumbrances. 

The  further  point  was  taken  by  the  counsel  of  the  apjiel- 
lants,  that  the  act  of  1866  was  rcj>ealed  in  the  revision  of 
1875 ;  that  by  the  repeal,  its  provisions  ceased  to  operate, 
and  that  the  re-enactment,  in  the  revision,  of  the  same  pro- 
visions, cannot  affect  their  rights  and  remedies  under  a  pre- 
existing mortgage.     In  other  words,  they  ask  this  court  to 

Vol.  XII.  2  n 
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hold  that  a  mere  revision  of  the  laws,  designed  for  public 
convenience  and  public  good,  by  which  an  existing  law 
is  repealed,  and  the  same  law  re-enacted,  both  the  repeal 
and  re-enactment  taking  effect  simultaneously,  in  a  measure 
abrogates  and  annuls  the  provisions  of  the  original  act, 
instead  of  merely  continuing  them  in  force.  Such  construc- 
tion of  the  eifeet  of  a  revision  of  the  laws  is  totally  inadmis- 
sible.  Upon  this  point,  the  reasoning  of  the  Chancellor  Ls 
conclusive,  and  is  fully  sustained  by  the  language  of  Chief 
Justice  Shaw,  in  Wrigid  v.  Oakley,  5  Mdc,  400,  and  other 
cases  cited  in  his  opinion. 

There  only  remains  for  consideration  the  second  ground  of 
ap}>eal,  viz.,  the  denial  to  the  appellants  of  their  right  to  take 
possession  of  the  premises,  as  trustees  under  the  mortgage. 
It  appears,  by  the  case,  that  in  the  opinion  of  the  receiver, 
the  probable  value  of  all  the  property  and  estate  of  the 
(»onipany  does  not  exceed  $1,200,000,  and  that  the  amount 
now  due  in  gold  for  principal  and  interest  of  bonds  actually 
issued  by  the  company,  and  secured  by  the  mortgage  in  ques- 
tion, exceeds  $2,200,000.     A  suit   by  the  trustees,  for  the 
foreclosure  of  the  mortgage,  is  now  pending  in  the  Court  of 
Chancery,  and  they,  by  their  petition,  ask  that  the  property 
may  l>e  sold  under  the  foreclosure  proceedings,  and  that,  ^^ 
the  meantime,  they  may  have  possession  of  and  operate  tk^^ 
road  for  the  l)cnefit  of  the  bond-holders,  as  provided  in  t^  •^ 
mortgage.     The  debt  now  being  due,  they  are  entitled, 
first  mortgagees,  to  the  possession  of  tlie  mortgaged  propei 
and  to  apply  the  income,  if  any,  to  the  reduction  of  tin 
debt,  and  a  court  of  equity  will  not  interfere  with  such  h 
right,  unless  the  rights  and  equities  of  other  parties  are  prej 
diced  by  its  exercise.     Here  no  other  creditor  can  be  injur^^ 
The  mortgage  is  claimed  to  be  the  first  lien  on  all  the  pro  -^ 
erty  and  franchises  of  the  company,  excepting  the  land  und^ 
water   at  Jersey   City.      The   mortgage   debt   very  larger 
cxc»eeds  the  value  of  the  property.    The  appellants  claim  tli^^ 
the  interests  of  the  bond-holders  can  be  better  protected  br"**" 
sjile  under  the  mortgage  than  in  any  other  way.      In  t  -  - 
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foreclosure  suit,  all  disputed  questions  as  to  the  validity  of 
the  mortgage,  the  estate  conveyed,  and  the  extent  of  the  lien 
created  by  it,  can  best  be  determined ;  and  the  property  can 
probably  be  sold  to  better  advantage  if  all  these  questions 
are  first  disposed  of.  If  the  mortgagees  are  willing  to  risk 
the  further  deterioration  of  the  property  pending  the  litiga- 
tion, no  one  else,  so  far  as  shown  in  the  case,  has  a  right  to 
complain  of  the  delay,  and  no  reason  appears  why  the  prayer 
of  the  appellants  should  not  be  granted. 

On  the  hearing  before  the  Chancellor,  this  part  of  the  case 
was  presented  in  a  ver^-  different  aspect.  Counsel,  alleged  to 
represent  the  holders  of  almost  all  the  bonds,  were  there 
present,  asking  for  the  sale  by  the  receiver,  and,  under  such 
circumstances,  there  could  be  no  objection  to  the  order.  But 
it  is  now  alleged  that  such  counsel  were  mistaken  as  to  the 
extent  of  their  authority,  or  as  to  the  wishes  of  the  bond- 
liolders.  They  certainly  do  not  appear  here  to  resist  the  appeal 
or  to  sustain  the  order.  No  one  is  before  this  court  except 
the  receiver,  who  may  be  said  to  represent  a  single  bond- 
holder, and  the  trustees  under  the  mortgage,  whom  we  must 
hold,  in  the  absence  of  proof  to  the  contrary,  to  be  the  repre- 
sentatives of  all  the  other  bond-holders. 

Upon  this  last  ground  alone,  the  order  of  the  Chancellor 
-should  be  reversed,  but  without  costs,  and  the  record  remitted 
to  the  court  below,  with  directions  that  the  prayer  of  the 
petition  of  the  appellants  be  granted ;  that  they  be  let  into 
the  possession  of  the  railroad,  its  property  and  appurtenances, 
and  be  permitted  to  operate  the  same,  and  to  proceed  in  the 
suit  for  the  foreclosure  of  their  mortgage,  leaving  the  ques- 
tion as  to  the  mode  and  manner  of  sale  to  be  settled  at  the 
determination  of  those  proceedings. 

Order  unanimouslv  reversed. 
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Wakeman,  appellant,  and  Doi>r>,  respondent. 

1.  Where  the  bill  alleges  a  parol  contract  to  p.irchase  land  at  a  ftherir^ 
Mile,  for  the  benefit  of  the  defendant  in  executioa,  an  answer  denying  the 
contract  will  be  good  without  Retting  up  the  statute  of  frauds.  The  bar  to 
the  complainant's  suit  is  then  complete,  becaow  no  proof  of  the  parol  con- 
tract can  then  be  admitted,  such  proof  being  illegal  by  the  statnte. 

2.  The  jurisdiction  of  equity  to  enforce  a  parol  contract  of  this  kind,  rest* 
upon  the  ground  of  fraud.  The  cases  wherein  such  contracts  have  been 
enforced,  have  been  where  the  facts,  aside  fn>m  the  contract,  have  been 
evincive  of  fraud  on  the  part  of  the  purchaser.  When  the  parol  contract 
has  been  made  use  of  to  mislead  the  complainant  and  deceive  him  out  of 
his  property,  relief  is  afforded  for  that  reason,  and  not  by  virtue  of  the 
contract. 

3.  The  purchaser  in  this  ca^,  having  been,  at  the  tin>A  of  ibe  foreclosure 
and  sale,  the  complainant's  con6dential  adviser  in  regard  to  the  busioe:^^ 
and  suit,  was  disabled  by  such  fiduciary  relation  from  becoming  a  pur- 
chaser for  himself.    He  must  be  held  to  have  acted  as  her  trustee,  and  b*" 
decreed  to  account. 


Appeal  from  a  decree  of  the  Court  of  Chancery,  made  i 
accordance  with  the  opinion  of  the  Yice-Chancellor,  report 
in  11  C.E.  Green  485. 

Mr,  Coulty  for  appellant. 

Mr,  A,  Q,  Keasbeif,  for  res}K)ndent. 

The  opinion  of  the  court  was  delivered  by 

DoDD,  J. 

At  a  foreclosure  sale  on  the  23d  of  October,  1868,  oertaa- 
mortgaged  premises  belonging  to  the  complainant^  Laura 
Dodd,  were  purchased  by  the  defendant,  John  P.  Wakem^*' 
for  the  sum  of  $3750.  In  the  following  March,  Waken»-^ 
sold  the  premises  for  $6500.  In  July,  1873,  the  complain^^ 
brought  suit  to  recover  from  Wakeman  the  difference  betvr^?^ 
his  disbursements  and  receipts,  allc^ng  in  her  bill  a  p^^ 
contract,  by  which  he  agreed  to  purchase  at  the  sheriff^'s  *»^* 
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Id  the  premises  in  trust  until  they  could  be  re-sold,  and 
y  her  whatever  should  be  realized  above  his  expenses. 
The  cause  having  been  heard  by  the  Vice-Chancellor,  a 
?ree  was  made  in  accordance  with  tlie  prayer  of  the  bill, 
jon  the  argument  of  the  appeal  in  this  court,  exception  was 
cen  to  the  ruling  expressed  in  the  advisory  opinion,  that  a 
rol  contract  to  purchase  land  at  a  sheriff*'s  sale  for  the 
nefit  of  the  defendant  in  execution,  will  be  enforced  in  equity, 
en  if  free  from  fraud,  unless  the  statute  is  properly  invoked 
the  pleading  to  nullify  the  contract.  The  exception  taken 
this  ruling  is  correct.  Where  the  case  is  free  from  fraud, 
d  the  wrong  on  the  part  of  the  defendant  consists  solely  in 
fiising  to  dp  what  he  agreed,  an  answer  denying  the  agree- 
?nt  is  a  good  answer  to  the  bill.  The  bar  to  the  complain- 
t's suit  is  then  complete,  because  no  proof  of  the  parol 
•eement  can  then  be  admitted,  such  proof  being  illegal  by 
statute.  But  where  the  answer  admits  an  agreement, 
^  gh  only  a  parol  one,  the  defendant  must  plead  the  statute 
:>jder  to  obtain  its  protection.  In  this  respect,  there  is  a 
€i  difference  between  the  statute  of  frauds  and  the  statute  of 
^totions,  which  it  seems  must  in  all  cases  be  pleaded.  Fry 
■Spec.  Per/.,  §§  332,  336,  337 ;  Browne  on  the  Statute  of 
*■  41(18,  §  611,  and  the  cases  cited  in  note  3. 
^his  rule  of  pleading  was  not  drawn  in  question  in  the 
•^  Jersey  cases  referred  to  in  the  opinion  below,  viz..  Combs 
kittle,  3  Greenes  Ch.  310;  MarlaU  v.  Warwick  and  Smith j 
-T  K  Green  109,  and  4  C,  E,  Green  441  ;  Merritt  v.  Brown, 
-^,  E.  Green  404.  In  Walker  v.  HiWa  Execato7'8y  decided 
"^his  court,  7  C,  E.  Green  619,  the  correct  rule  of  pleading, 
^bove  given,  is  distinctly  declared.  In  all  these  cases  the 
Isdiction  of  equity  to  enforce  the  parol  contracts,  was  placed 
^n  the  ground  that  there  were  facts,  aside  from  the  contract, 
^cive  of  fraud  on  the  part  of  the  purchaser.  When  the 
^1  contract  is  made  use  of  as  the  means  of  misleading  the 
^plainaut  and  deceiving  him  out  of  his  property,  relief  is 
brded  in  equity  because  of  the  fraud,  and  not  by  virtue  of 
B  contract.    So  far,  therefore,  as  the  evidence  in  this  case 
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goes  merely  to  the  proof  of  the  agreement  set  out  in  the 
it  is  ill^al  and  cannot  support  the  decree. 

It  was  further  contended  for  the  appellant,  that  the  decree 
could  not  be  supported  for  fraud,  because  the  facts  evincive  of 
it  were  neither  properly  averred  in  the  bill  nor  established  by 
the  proofs.     The  bill  avers,  in  substance  and  effect,  that  the 
defendant  is  the  brother-in-law  of  the  complainant ;  tliat  he 
took  much  interest  in   her  affairs  prior  to  the  sale  by  the 
sheriff,  acting  as  her  adviser  in  regard  to  it  and  offering  to 
purchase  in  her  interest ;  that  relying  on  his  promise  to  do  s<>, 
she  refrained  from  attending  the  sale  and  from  proairing 
any  one  else  to  attend  for  her,  and  from  taking  any  steps  to 
raise  the  money  to  stop  it ;  that  the  defendant  attended  and 
bought  in  the  premises,  and  refused  to  execute  the  trust  she 
had  thus  been  induced  to  repose  in  him.     These  statements  of 
the  bill  are  sufficient  allegations  that  the  complainant  wu-s 
misled  and  deceived,  and,  if  proved,  would  justify  a  decree, 
founded  upon  intentional  fraud.     But  the  evidence,  in  resi)ei^'t 
to  these  points,  is  conflicting  and  inconclusive,  and  does  not* 
in  my  judgment,  establish  such  fraud.     The  (*omplainant,  *^^ 
that  time,  had  separated  from  her  husband,  whose  habits  wev*? 
bad,  and  was  living  with  the  defendant,  where  she  lived  pri*^*' 
to  and  at  the  time  of  her  marriage,  and  was  expecting  to  obti^  *  ^ 
a  divorce,  and  to  avail  herself  in  the  future  of  the  defendai^'^^ 
aid  and  protection.     After  the  sheriff's  sale,  she  changed  I"** 
purposes  and  plans,  and  upon  the  death  of  her  husband 
1872,  asserted  her  present  claim.     It  is  unnecessary  to  revi  *^ 
the  circumstances  leading  to  and  following  the  purchase  im  ^ 
sale  by  the  defendant,  as  disc»losed  in  the  testimony  of  '^^ 
parties  themselves  and  the  other  witnesses  in  the  cause.     Fr^    ' 
the  evidence  as  a  whole,  it  is  fairly  to  be  inferred  that  neitS  ^ 
of  the  parties  regarded  the  transaction  at  the  time  it  occurr'^- 
as  they  came  to  regard  it  after  the  four  or  five  subsequ*^^ 
years,  during  which  their  mutual  relations  had  changed.    T  ^ 
the  defendant  did  not  consider  his  purchase,  when  made,  otr^ 
any  time  afterwards,  as  the  result  of  or  in  pursuance  of  a  c^^^ 
tract  with  the  defendant,  and  tliat  his  purpose  in  making 
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Tchase  was  quite  the  opposite  of  one  to  deceive  and  defraud, 
clearly  deducible,  I  think,  from  the  proofs,  and  is,  indeed, 
3re  consistent  with  the  conduct  and  declarations  of  the  j)arties 
emselves,  than  is  the  contrary  belief.  But  while  this  is  so, 
d  while  the  imputation  of  intentional  fraud  may,  in  this 
ew,  be  avoided,  it  is  manifest  from  the  evidence  that  the 
fendant  was,  at  the  time  of  the  purchase,  the  complainant's 
nfidential  adviser.  Standing  in  this  fiduciarj'  relation,  the 
neficial  results  of  the  purchase  must  be  hers  instead  of  his. 
be  correctness  of  the  decree  upon  this  ground  was  so 
iparent  at  the  close  of  the  argument  on  behalf  of  the  appel- 
nt,  that  further  hearing  was  dispensed  with. 
The  elementary  principle  of  equity,  by  which  a  trust*^  is 
sabled  to  purchase,  for  his  own  benefit,  the  property  of  his 
stui  qii^  trust,  is  too  plainly  applicable  to  the  facts  of  this 
se  to  leave  room  for  controversy  or  doubt.  Without  refer- 
ee to  fraudulent  intent,  and  irrespective  of  the  parol  contract 
eged  in  the  bill,  the  facts,  as  they  are  pleaded  and  proved, 
delusively  evince  that,  as  to  the  proj>erty  in  question,  the 
fendant  was  the  complainant's  adviser,  and,  consequently, 
stee.  As  such,  he  must  be  held  to  account.  For  (^ses 
t^^trative  of  this  equitable  doctrine,  reference  need  only  Ixj 
cle  to  Fox  V.  Mackreth,  with  the  accompanying  notes  in 
-rW.  Cas.  in  Eq.,  vol.  J.,  92,  209. 
C^he  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Jenkins,  api>ellant,  and  Moork,  respondent. 

Itecree  of  the  Prerogative  Court  unanimously  affirmed,  for 
^  reasons  stated  by  the  Ordinary,  in  his  opinion  in  the  case 
ported  {sub  nomine,  In  the  matter  of  the  probate  of  the 
11  of  Gideon  Humphrey,  decreased,)  in  11  ('.  JiJ.  Green  513. 
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B(k;krt,   appellant,  and   The   City  of  ^Elizabeth, 

re.S})ondent. 

1.  The  charter  of  ihe  city  of  Elizabeth  directed  the  whole  cwt  of  the 
asAeAsiiienlH  for  street  improvements  to  be  imposed  on  the  pro^terty  on  the 
line  of  the  street  opposite  such  improvements,  such  assewment  to  be  made 
ill  a  just  and  equitable  manner,  by  the  common  council :  it  was  htld  that 
stuch  power  could  not  be  executed,  and  the  provision  was  void. 

2.  A  sale  of  land  having  been  made  by  force  of  such  provision,  and  the 
city  becoming  the  purcha.<«r,  a  bill  filed  by  the  land-owner  to  clear  his  title 
from  the  cloud  thus  created,  was  sustained  by  force  of  the  statute  to  quiet 
titles,  passed  March  2d,  1870. 

3.  Delay  in  the  land-owner  in  allowing  the  time  for  bringing  a  certioi-ari 
to  pass,  is  no  bar  to  the  exhibition  of  such  a  bill. 


This  ciUsO  stood  on  hill  and  demurrer.  10  C,  E,  Green^ 
427.  The  complainant  was  the  owner  of  a  lot  in  the  city  of 
Elizal>eth,  which  had  been  sold  to  raise  an  assessment  imposecl 
u})on  it  in  the  laying  of  a  wooden  jmvement  in  the  roadway  in 
front  of  it.  The  city,  at  this  sale,  became  the  purcha.ser,  and 
the  prayer  of  the  hill  is  that  the  title  of  the  complainant  may 
be  quieted  against  the  lien  thus  asserted. 

Mr.  A.  Duh'her  and  Mrr  George  Putnam  Smithy  for  aj)- 
pellant. 

Mr.  Wii/iatiwoHy  for  resi)ondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chieb^  Justice. 

The  proceeding  which  resulted  in  a  sale  of  the  preraisefc?  ^^^ 
in  question  was,  conspicuously,  a  nullity.  It  is  the  prodi^^  ^ 
the  one  hundred  and  fifth  section  of  the  act  to  revise  the  ^^  . 
ier  of  the  city  of  Elizabeth,  passed  March  4th,  1863,  (Pc^^^ 
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,  1863,  p,  149.)  The  language  of  the  clause  is  this :  "  That 
e  whole  amount  of  the  costs  and  expenses  of  regulating, 
acling,  and  paving  any  street,  or  section  of  a  street,  or  grad- 
j,  graveling,  flagging,  macadamizing,  or  otherwise  improving 
y  street,  or  section  of  a  street,  shall  be  assessed  upon  the 
ners  of  lands  and  real  estate  upon  the  line  of  said  street,  or 
?tion  of  a  street,  so  improved  ;  and  whenever  such  improve- 
?nt  shall  have  been  made  under  the  provisions  of  this  act, 
e  city  council  shall  a;?certain  the  whole  amount  of  the  costs 
(I  expenses  of  such  improvement  in  any  street,  or  section  of 
street,  and  shall  cause  to  be  made  a  just  and  equitable  assess- 
ent  thereof  upon  the  owners  of  lands  and  real  estate  on  the 
le  of  such  street,  or  section  of  a  street,  by  the  city  surveyor, 
lich  shall  be  and  remain  a  lien  thereon,  from  the  time  when 
id  improvement  shall  have  been  made.'' 
In  view  of  the  decisions  heretofore  made  in  this  court,  it  is 
ipracticable  to  give  any  effect  to  the  authority  here  attempted 
be  granted  to  this  municipal  government.  The  provision 
st  recited  requires  that  the  whole  cost  of  the  improvement 
lall  be  put  on  the  property  on  the  line  of  the  street,  in  such 
poportion  as  may  seem  equitaj^le  to  the  common  council, 
his  order  is  so  plain  and  definite,  that  it  is  impossible,  by 
)nstruction,  to  contract  it  within  constitutional  bounds.  There 
i  no  hint  in  the  clause,  suggestive  of  the  idea  that  the  land  on 
le  line  of  the  street  Is  not  to  be  burthened  beyond  the  degree  to 
hich  it  is  specially  benefited.  In  the  case  of  The  Village  of 
^assaic  v.  State,  8  Vroom  538,  this  court  held  that  if  the  Ian- 
uage  of  a  municipal  charter  contained  expressions  which 
>uld  be  fairly  intended  to  imply  that  the  assessments  author- 
ed were  to  be  restricted  in  amount  so  as  to  be  commensurate 
ith  the  charge  imposed  on  the  particular  land,  in  such  case 
ich  grant  of  power  would  be  sustained.  But  in  the  present 
istance,  no  such  implication  is  possible.  The  sum  of  the 
i:pense  is  ordered  to  be  put  on  certain  designated  property, 
ithout  r^ard  to  the  proportion  of  benefit  it  has  received 
•om  the  improvement.  The  direction  is  perfectly  clear ;  the 
atire  burthen  is  to  be  borne  by  the  land  along  the  line  of  the 
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improvement,  and  the  ratio  of  distribution  among  the  respec- 
tive lots  is  left  to  the  judgment  of  the  common  council.  Such 
a  power,  according  to  legal  rules  now  at  rest  in  this  state, 
cannot  be  executed.  The  whole  clause  is  nugatory  and  void. 
and  all  proceedings  under  it  are  not  mere  irr^ularities,  Init 
are  nullities. 

It  is  consequently  clear  that  the  sale  of  the  complainant';* 
land  was  an  empty  form,  and  passed  no  title  to  the  city. 

Therefore,  the  question  arises,  why,  on  this  bill,  should  not 
the  claim  of  the  city  to  a  lien  on  this  land  by  virtue  of  tlib 
unauthorized  procedure,  be  declared  formally,  by  a  decree,  to 
be  null  ? 

The  equity  of  the  bill  is  that,  although  the  sale  is  plainly 
void,  it  clouds  the  complainant's  title.     On  this  ground,  the 
jurisdiction  of  the  court  is  placed.     Whatever  doubts  formerly 
existed,  there  can  be  none  at  the  present  time,  that  in  oases 
where  an  instrument  exists  which,  though  really  void,  has  ai) 
ostensible  validity,  and  which  throws  a  doubt  over  the  title  lo 
real  estate,  a  court  of  equity  will  interfere,  and  relieve  against 
the  injustice  of  such  an  illusion.     The  duty  of  the  court  to 
intervene  on  such  an  occasion,  was  derived  from  the  fact  that 
if  an  instrument  could  neither  be  used  nor  enforced,  and  was 
detrimental  to  the  title  of  another,  it  was  against  conscience 
for  the  party  holding  it  to  retain  it,  since  he  could  have  none 
but  an  unworthy  object   for  so  doing.     But  although  the 
general  jurisdiction  of  the  court  over  this  subject  became  com- 
pletely  established  in  the  time  of  Lord  Eldon,  and  has  ni^»^ 
since  been  seriously  questioned,  nevertheless  there  has  bce^^ 
great  judicial  dissension  with  respect  to  the  extent  of  sti^*^ 
jurisdiction  ;  one  point  in  doubt  being  whether  it  extend:?  ^^ 
the  instance  of  an  instrument  void  upon  its  face,  and  whi^*^^^ 
being  no  better  than  blank  paper,  seems  to  be  incapabl^?^  ^ 
being  turned  to  any  vexatious  purpose.     In  England,     ^"^ 
decisions  settle  the  rule  that  equity  will  not  give  aid  in  s-  '^^^ 
cases,  as  the  relief  is  adequate  at  law.     But  in  Hamltop^    * 
Cummins  J  1  Johns.  Ch.  517,  Chancellor  Kent  took  the         ^ 
posite  view,  maintaining  that  upon  the  reason  of  the  th"^    ^' 
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instrument  clouding  a  title  to  land  should  be  decreed 
be  void,  whether  or  not  it  was  fatally  void  on  its  face.  But 
is  opinion  of  the  learned  Chancellor  has  not  prevailed  in  the 
irts  of  his  own  state,  but  the  opposite  view  has  so  com- 
;t€ly  taken  root,  that  in  Heywood  v.  City  of  Buffalo^  14  N. 

534,  a  bill  was  dismissed  that  had  been  exhibited  to  set 
de  an  ill^al  assessment  which  appeared  to  be  a  cloud  upon 
I  complainant's  title,  for  the  reason  that  it  was  not  averred 
it  the  invalidity  of  such  assessment  did  not  appear  on  the 
«  of  the  proceedings.  That  the  adjudications  are  much 
rayed  against  each  other  on  this  question,  will  be  manifest 
any  one  who  will  refer  to  the  numerous  cases  cited  by 
dge  Cooley  in  his  valuable  treatise  on  taxation,  which  has 
5t  been  published.  Cooley  on  Taxation  542,  543. 
In  the  case  now  before  this  court,  the  illegality  of  this  sale 
id  of  all  the  proceedings  leading  to  it,  is,  at  first  view,  so- 
nspieuous,  that  if,  in  this  state,  the  question  of  the  jurisdic- 
m  of  the  court  had  to  be  decided  from  considerations  derived 
)m  general  principllBs,  it  is  easy  to  see  that  a  conclusion  could 
t  be  reached  without  difficulty.  But  this  is  not  the  case,  for 
i  inquiry  is  controlled  by  the  act  to  quiet  titles,  passed 
irch  2d,  1870,  (Pamph.  L.,  1870,  j9.  20.)  The  first  seetioa 
this  act  Ls  in  these  words :  "  That  when  any  person  is  in 
•oeable  possession  of  lands  in  this  state,  claiming  to  own  the 
^c,  and  his  title  thereto,  or  to  any  part  thereof,  is  denied  or 
puted,  or  any  person  claims  or  is  claimed  to  own  the  same,. 
^Jiy  part  thereof,  or  any  interest  therein,  or  to  hold  any  lien 
encumbrance  thereon,  and  no  suit  shall  be  pending  to  en- 
C5e  or  test  the  validity  of  such  title,  claim  or  encuinbrance,. 
^hall  be  lawful  for  such  person  so  in  possession  to  bring 
1  maintain  a  suit  in  chancery  to  settle  the  title  to  said 
ds,  and  to  clear  up  all  doubts  and  disputes  concerning  the 

Ihe  object  of  this  enactment,  I  think,  is  obvious :  it  was  to 
iend  the  jurisdiction  of  the  court  of  equity  over  the  class  of 
iQS  embracing  the  present  one.  Unless  this  was  the  design^ 
Un  at  a  loss  to  assign  to  it  any  office,  for  the  jurisdiction  o€ 
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ihe  court,  to  the  extent  of  the  English  and  Xew  York  rule, 
could  not  have  been  deemed  in  doubt.     The  act  is  plainly 
remedial,  and  its  language  is  very  comprehensive,  and  in  my 
judgment  it  should  be  construed  to  give  jurisdiction  in  even- 
case  in  which  any  claim  or  lien  upon  real  estate  appears  to  be 
.asserted,  or  to  exists    It  is  highly  desirable  that  land  should 
be  freed  from  every  lurking  and  unsubstantial  claim,  for  even 
.the  suspicion  of  such  claim,  no  matter  how  ill-founded,  affects 
the  value  of  the  property  when  on  sale.     The  policy  which 
the  statute  is  designed  to  promote  is  beneficial  and  enlightened, 
.and  it  should  be  received  with  favor.     It  provides  adequate 
checks  against  abuse,  for  it  declares  that  if  the  defendant  shall 
suffer  a  decree  pro  confesso  to  be  taken,  such  decree  shall  not 
carry  costs ;  and  if  he  shall  deny  that  he  claims  any  interest 
or  encumbrance  in  the  premises,  he  shall  be  entitled  to  coste. 
I  cannot  see  why,  under  these  safeguards  against  vexation,  an 
owner  of  land  should  not  have  the  privilege,  in  every  imagin- 
able case,  of  putting  to  the  test  everything  which  presents  a 
suspicious  appearance  against  his  title.    The  sale  in  the  present 
case  was  impressive  by  being  made  under  a  city  ordinance, 
conducted  by  official  authority,  and  in  the  course  of  a  pro- 
cedure  presenting,  to  the   unprofessional  eye,  the  ordinan* 
marks  of  legality.     Its  effect,  I  cannot  doubt,  would  be  to 
detrac»t,  in  a  considerable  degree,  from  the  market  value  of 
the  land.     In  my  opinion,  the  statute  in  question  can  have  no 
more  appropriate  use  than  in  its  application  to  this  situation. 
;Nor  is  this  a  case  to  which  the  doctrine  that  a  party  will 
Jose  his  remedy  by  his  own  laches,  is  to  be  applied.     Where 
.the  proceeding  complained  of  is  so  entirely  ultra  vires  that  it 
•could  not  in  any  way  have  been  made  available,  delay  ii» 
seeking  relief  is  not  objectionable.     The  reason  is,  it  then  pro- 
duces no  hardship  and  inflicts  no  loss.     The  complainant  was 
jiot  bound  to  remove  these  proceedings  by  certioran;  they 
^'ere  absolutely  void,  from  beginning  to  end,  and  he  had  a 
right  so  to  treat  them ;  they  could  not  grow,  by  lapse  of  time, 
into  a  right.     The  city  can  gain  nothing  by  retaining  the 
;shadow  of  a  right  under  this  sale ;  if  retained  for  half  a  oen- 
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tury,  it  would  be  nothing  but  a  shadow  still.     It  is,  therefore,, 
a  gratuitous  injury  to  the  complainant.   He  is,  in  my  opinion,, 
entitled  to  relief  at  the  hands  of  the  court. 
The  decree  should  be  reversed. 

Decree  unanimously  reversed. 


The  Hudson  Tunnel  Company,  appellants,  and  the 
Attorney-General,  ex  rcL  The  Board  of  Riparian 
Commissioners,  respondents. 

1.  I^ndft  under  water,  granted  by  tlie  i«tate  to  a  corporation  under  the 
eighth  !«ertion  of  the  riparian  act,  are  not  lands  belonging  to  the  state- 
within  the  meaning  of  the  thirty->«ixth  section  of  the  general  railroad  act, 
although,  in  such  grant,  a  rent,  payable  to  the  state,  is  reserved,  and  in 
the  inntrument  of  grant,  power  to  re-enter  for  non-payment  of  rent  is 
reserved.  Such  lands  may  be  condemned,  nnd  applied  to  other  publie 
n^es,  by  proceedingi*  to  c(»ndemn  against  the  corporation  grantee. 

2.  A  right  to  re-enter  and  re-possess  for  non-payment  of  rent,  does  not 
create  an  estate  in  reversion. 


On  ap})eal  from  an  injunction  order.  The  facts  of  this 
case  appear  in  the  report  of  the  case  before  the  Chancellor^ 
ante,  p.  176. 

Mr.  B.  Williamson  and  Mr.  Hemy  S,  White,  for  appel- 
iants. 

Mr.  Vanatta,  Attorney-General,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

By  the  decision  of  this  court,  in  The  State,  The  Morris  and 
jR.  jR.  Co.y  pros.,  V.  The  Hmlsen  Twrmd  Co.,  9  Vroom 
^^8,  the  l^ality  of  the  orgairizartion  of  the  tunnel  company,. 
^•^d  it8  power  to  condemn  the  title  of  the  railroad  company 
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ix)  such  of  the  lands  in  controversy  as  lie  between  the  original 
line  of  high  water  and  the  exterior  line  of  solid  filling  estab- 
lished by  the  Board  of  Riparian  Commissioners,  for  the  par- 
pose  of  constructing  a  tunnel,  were  conclusively  settled.  The 
principle  of  that  decision  is  applicable  to  the  lands  of  the 
Jersey  Shore  Improvement  Company,  similarly  situated. 

This  information  charges  that  the  tunnel  proposed  to  be 
^constructed,  has  been  located  from  a  point  in  Fifteenth  street, 
in  Jersey  City,  westerly  of  the  original  line  of  high  water, 
across  Hudson  river,  into  the  city  of  New  York,  and  that  it 
is  contemplated  to  construct  said  tunnel  between  said  points, 
under  the  surface  of  the  land  and  under  the  waters  of  said 
river.  It  also  charges  that  it  is  the  purpose  and  intent  of  the 
tunnel  company,  on  the  conclusion  of  the  proceedings  for 
<x)ndemnation  against  the  Morris  and  Essex  Railroad  Com- 
pany and  the  Jersey  Shore  Improvement  Company,  to  tender 
to  said  corporations  the  sums  awarded  as  compensation  for 
the  lands  required,  and  then  to  eater  immediately  into  posses- 
sion of  said  lands,  and  engage  in  and  prosecute  the  construc- 
tion of  the  said  tunnel  on,  in,  and  through  the  said  land  of 
the  state,  from  the  original  high-water  mark  in  Jersey  City, 
to  the  middle  of  the  Hudson  river. 

The  information  further  charges  that  neither  the  Board  of 
Riparian  Commissioners  nor  the  Morris  and  Essex  Railroad 
Company  nor  the  Jersey  Shore  Improvenient  Company,  ha? 
given  consent  to  the  construction  of  said  Minnel. 

The  relief  prayed  for  is  that  the  tunnel  company  "be  per- 
l>etually  enjoined  from  possessing,  entering  upon,  going,  or 
being  upon  the  said  lands  of  the  State  of  New  Jersey,  or  any 
part  of  them,  for  the  purpose  of  making  said  tunnel  on  or  in 
said  land,  and  from  doing  any  work  or  act  in  or  on  said  land 
for  or  towards  making  said  tunnel,  or  any  part  thereof,  and 
from  condemning  said  land,  or  any  part  of  it,  and  from  doing 
any  act  or  thing  against  any  person  or  corporation  whatso- 
ever, in,  or  about,  or  towards,  or  for  the  puri)06e  of  condemn- 
ing said  land  or  any  part  therei>t" 
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A  preliminary  injunction  was  granted,  as  comprehensive  as 
le  prayer  of  the  information,  to  continue  until  the  defend- 
ntf^  should  file  an  answer. 

A  motion  was  made  to  dissolve  or  modify  the  injunction, 
>r  want  of  equity  in  the  information,  and  the  injunction  was 
Kxlified  so  far  as  to  permit  the  defendants  to  proceed  to  con- 
emn  the  said  lands  leased  to  the  Morris  and  Essex  Kailroad 
'ompany  and  the  Jersey  Shore  Improvement  Company,  as 
^inst  the  lessees  and  their  assigns,  but  it  was  directed  that 
otherwise  the  said  injunction  should  stand  for  the  protec- 
on  of  the  rights  of  the  state/'  From  this  order,  the  tunnel 
>nipany  has  taken  this  ap{)eal. 

Of  the  lands  described  in  the  information,  that  part  which 
es  between  the  original  line  of  high  water  and  the  exterior 
ne  of  piers  established  by  the  commissioners  under  the 
i|>arian  act,  is  held  by  the  Morris  and  Essex  Railroad  Com- 
any  and  the  Jersey  Sliore  Improvement  Company,  under 
Aises  granted  by  the  riparian  commissioners,  by  virtue  of  the 
et  of  March  Slst,  18G9.  Acts  of  1869,  p,  1017.  The  pro- 
eedings  for  condemnation  to  which  these  two  corporations 
rere  made  parties,  relate  to  that  part  of  the  premises. 

The  injunction,  as  modified,  applies  as  well  to  the  lands 
vithin  the  exterior  line  held  by  the  railroad  and  improve- 
uent  companies,  as  to  lands  outside  of  that  line,  the  property 
in  which  is  in  the  state.  The  modification  of  the  injunction 
^inferred  upon  the  appellants  the  barren  privilege  of  prose- 
cuting the  proceedings  of  condemnation.  The  interdict  on 
the  occupation  of  the  lands,  and  their  use  in  the  construction 
of  a  tunnel  after  the  condemnation  should  be  concluded,  was 
^ntinued.  This  was  done  on  the  idea  that  the  state  retains 
'»  lands  granted  under  the  riparian  act,  an  estate  such  as 
l>^>liibited  their  condemnation  under  the  provisions  of  the 
?^neral  railroad  act. 

The  tunnel  company  was  authorized  under  the  general  rail- 
"^  act  of  1873.  Acts  of  1873,  p.  88.  By  the  thirty-sixth 
Action  of  that  act,  it  was  provided  that  the  corporation 
^"^ed  under  that  act  should  not  take  any  lands  under  water 
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belonging  to  this  state,  until  the  consent  of  the  riparian  com- 
missioners should  first  be  had  and  obtained^  and^  further^  that 
no  corporation  organized  under  the  act  sfiould  be  antherixed 
to  take,  use,  or  occupy,  by  condemnation,  any  lands  belonpng 
to  the  State  of  New  Jersey. 

The  only  question  necessary  to  be  considered  at  present  isy 
whether  these  provisions  are  operative  on  lands  in  priN'ate 
ownership,  held  under  grants  from  the  state.  In  other  wordsy 
whether  lands  which  have  been  granted  by  the  state,  under 
the  riparian  act,  are  lands  belonging  to  the  state  within  the 
meaning  of  the  general  railroad  act. 

The  eighth  section  of  the  riparian  act  of  1869,  enacts  "that 
if  any  person   or  persons,  corporation   or  corporations,  or 
associations,  shall  desire  to  obtain  a  grant  for  lands  under 
water,  which  have  not  been  improved,  and  are  not  authorized 
to  be  improved  under  any  grant  or  license  protected  by  the 
provisions  of  this  act,  it  shall  be  lawful  for  any  two  of  the 
said  commissioners  concurring,,  together  with  the  Governor 
and  Attorney-General  of  the  state,  upon  application  to  them^ 
to  designate  what  lands  under  water,  for  which  a  grant  i* 
desired,  lie  within  the  exterior  lines,  and  to  fix  such  a  pricey 
reasonable  compensation,,  or  annual  rentals,  for  so  much  of 
said  lands  as  lie  below  highr water  mark  as  are  to  be  included 
in  the  grant  or  lease  for  which  such  application  shall  be 
made,  and  to  certify  the  boundaries  and  the  price,  compensa- 
tion, or  annual  rentals  to  be  paid  for  the  same,,  under  their 
hands,  which  shall  be  filed  in  the  ofiice  of  the  Seeretary  of 
State ;  and  upon  the  payment  of  such  price  or  compensation 
or  annual  rentals,  or  securing  the  same  to  be  paid,  to>  the  trea- 
surer of  this  state,  by  such  applicant,  it  shall  be  lawful  for 
such  applicant  to  apply  to  the  commissioners  for  a  oomveyance^ 
assuring  to  the  grantee,,  his  or  her  heirs  and  assigns,,  if  t»aa 
individual,,  or  to  it*- successors  and  assigns,  if  to  a  corpocatioDr 
the  land  under  water  s<^  described  in  said  certificate  ;:  and  th^ 
said  commissienens  shall,,  in  the  name  of  the  state,,  and  B&d^^ 
the  great  seal  of  the  staite,.  gvant  the- said  lands  in  manner  la^ 
aforesaid,.aud.  saidc  eonveyance  shall  be  subscribed  by  the  60^^ 
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ernoT  and  atteste<i  by  the  Attorney-General  and  Secretary  of 
State,  and  shall  be  prepared  under  the  direction  of  the  Attorney- 
Generalj  to  whom  the  grantee  shall  pay  the  expenses  of  such 
preparation ;  and  upon  the  delivery  of  such  conveyance,  the 
grantee  may  reclaim,  improve  and  appropriate  to  his  and 
their  own  use,  the  lands  contained  and  described  in  the  said 
certificate,  subject,  however,  to  the  regulations  and  provisions 
of  the  first  and  second  sections  of  this  act;  and  such  lamls 
shall  thereupon  vest  in  said  applicant." 

The  information  alleges  that  the  two  corporations  named, 
have  leases  for  the  lands  lying  between  the  original  line  of 
high  water  and  the  line  fixed  by  the  commissioners  for  the 
exterior  line  of  piers,  for'  certain  yearly  rents  reserved.  It 
states  that  such  leases  are  upon  express  condition  "  that  if  it 
should  happen  that  the  yearly  rent  reserved  in  and  by  the  said 
lease  should,  at  any  time  thereafter,  be  behind  and  unpaid  for 
the  space  of  sixty  days  next  after  the  same  should  become 
due,  it  should  be  lawful,  without  demand  for  said  rent,  for  the 
state,  by  its  oflBcers  or  agents,  to  enter  said  demised  premises, 
not  only  to  distrain  and  to  make  distress  for  the  arrears  of 
rent,  but  to  re-enter  into  said  demised  premises,  and  the  same, 
and  every  part  thereof,  to  have,  possess  and  enjoy." 

It  further  alleges  that  the  state  has,  in  the  lands  so  demised, 
an  annual  rent  issuing  thereout,  and  a  reversion  therein ;  and 
"that  said  tunnel,  when  constructed,  and  during  the  course  of 
its  construction,  will  be  a  purpresture  and  a  nuisance  in  the 
said  lands  of  the  state  of  New  Jersey,  and  will  impair  the 
value  of  said  lands,  and  will  endanger  and  diminish  the  reve- 
nues of  this  state  from  said  lands." 

The  grantees  are  corporations  possessed  of  the  attribute  of 
perpetual  existence.  The  language  of  the  grant  is  such  as  is 
appropriate  in  a  conveyance  to  a  corporation  to  create  a  fee. 
It  18  not  allied  in  the  information  that  the  donation  of  the 
estate  is  limited  in  express  terms.  By  force  of  such  a  grant, 
whether  made  by  an  individual  or  by  the  state,  every  particle 
of  the  estate  of  the  grantor  is  transmitted  to  the  grantee.  No 
Vol.  xir.  2  o 
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residue  of  the  estate  in  the  lands,  such  as  is  essential  to  an  estate 
in  reversion,  remains  in  the  grantor. 

The  use  for  which  the  lands  were  conveyed,  is  unqualified. 
Tlie  grantees  might  appropriate  them  to  use  in  the  construction 
of  a  tunnel,  or  convey  them  to  another  corporation  having  the 
capacity  to  execute  such  a  work,  without  violating  the  term^ 
of  the  grant,  or  putting  the  lands  to  a  use  inconsistent  ^ntb 
the  purposes  for  which  they  were  granted. 

The  interest  which  the  state  has  in  the  premises  is  not  an 
iictual  estate.  It  consists  merely  in  a  charge  to  secure  the  pay- 
ment of  the  rent  reserved,  by  distress  and  re-entry  and  taking 
possession.  On  a  grant  of  the  whole  estate  in  fee  simple,  re- 
serving a  certain  rent,  with  a  clause  for  distress  and  re-entn* 
for  non-j)ayment  of  the  rent,  the  owner  of  the  rent  has  neither 
seigniory  nor  reversion.  2  Stephens'  Oomm.  25 ;  LiU.,  §§  217, 
218.  A  right  of  entry  is  not  a  reversion  or  estate  in  the  land. 
Nkhol  V.  N.  Y.  &  E.  R.  Co.j  2  Kernan  121.  Nor  is  a 
mere  ])ossibility  of  reverter  for  condition  broken,  which  may 
or  may  not  happen,  an  estate  in  reversion.  4  Kent  354;  - 
Washb.  on  Real  Prop.  390. 

It  is  manifest  that  lands  in  which  the  state  has  no  rights 
other  than  those  8i>ecified,  are  not  lands  belonging  to  the  state 
within  the  meaning  of  that  section  of  the  general  railroad  aii 
which  limits  the  power  of  corporations  created  under  that 
statute,  to  condemn  lands  for  the  uses  contemplated  hy 
the  act. 

Nor  can  the  injunction  be  retained  in  its  present  form,  on 
the  ground  that  the  appropriation  of  the  lands  of  the  two  cor-' 
porations  to  the  proj>osed  use  will  diminish  the  revenues  o  ^ 
the  state. 

It  was  not  argued  in  behalf  of  the  respondents,  that  the^ 
consummation  of  the  proceedings  for  condemnation  will  dis-- 
(charge  the  lessees  from  the  payment  of  rent,  or  cause  an  ap-  - 
portionment  of  the  rent  reserved.     Nor  is  it  charged  in  the 
information  that  the  proposed  use  of  the  premises  by  the 
appellants  will  impair  the  value  of  the  lauds  as  security  for 
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the  rent,  or  hazard  the  ability  of  the  state  to  collect  it  of  its 
lessees. 

The  injunction  should  be  dissolved  entirely  so  far  as  regards 
that  portion  of  the  lands  which  is  held  by  the  Morris  and 
Essex  Railroad  Company  and  the  Jersey  Shorp  Improvement 
Com|>any. 

It  was  further  contended  by  the  appellants  that  the  injunc- 
tion should  also  be  dissolved  Avith  respect  to  the  lands  of  the 
state  under  water  beyond  the  exterior  line,  for  the  reason  that 
it  did  not  appear  that  the  appellants  intended  to  enter  upon 
such  lands  without  first  obtaining  the  consent  of  the  riparian 
commissioners. 

Inasmuch  as  the  injunction  was  merely  temporary,  to  con- 
tinije  until  answer  filed,  and  its  continuance,  with  respect  to 
the  lands  beyond  the  exterior  line,  will  not  interfere  with  the 
present  operations  of  the  company,  no  injury  can  result  from 
retaining  the  injunction,  so  far  as  such  lands  are  concerned. 
Relief,  on  the  ground  that  the  appellants  do  not  purpose  to 
enter  upon  such  lands,  may,  if  necessary,  be  obtained  in  the 
Court  of  Chancery. 

To  the  extent  above  indicated,  the  order  apjKmled  from 
should  be  reversed. 

For  reversial — Beasley,  C.  J.,  Dalrimple,  Depue,  Drxox, 
GiiEEX,  Van  Syckei.,  Wales,  Woodhull.     8. 


For  affirmance — Knapp,  Scudder.     2. 


English,  appellant,  and  English,  resjwndent. 

1.  A  divorce  a  mensa  et  thorOj  for  extreme  cruelty,  will  be  granted  where 
^liere  is  a  gross  abuse  of  marital  rights. 

2.  A  separation  is  not  decreed  as  a  punishment  for  past  misconduct  only, 
^Hit  mainlj  as  a  protection  against  future  probable  acts  of  cruelty ;  this 
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probability  being  based  upon  the  former  conduct,  and  the  character  and 
disposition  of  the  parties. 

3.  Where  there  in  no  reaiionable  apprehension  of  a  continuance  of  such 
cruelty,  such  divorce  will  not  be  granted. 


On  apiwal.  See  facts  of  case  in  proceedings  in  chancery, 
ami  opinion  of  Chancellor,  ante,  p,  71. 

Mr.  B.  WUUaiiiHon  and  Mr,  Gllchristy  for  appellant. 

Mr,  J,  Wearty  and  Mr.  I,  II'.  Scudd^r,  for  respondent. 

Tlie  opinion  of  the  c^)urt  was  delivered  by 

Sc'UDDER,   J. 

Upon  a  bill  filed  by  Al)by  L.  English  for  div^orce  a  mcma 
et  (horo,  on  the  ground  of  the  extreme  cruelty  of  her  husband, 
John  English,  a  decree  has  been  made  that  they  be  separated 
from  beil  and  board  forever ;  provided,  however,  that  the 
j)arties  may,  at  any  time  thereafter,  by  their  joint  and  mutually 
free  an<l  voluntary  act,  apply  to  the  Court  of  Chancer)'  for 
leave  to  be  discharged  from  that  decretal  order.  The  custody 
of  th<»  infant  son  and  daughter  of  the  ])arties  was  given  to 
the  complainant ;  an<l  it  was  further  adjudged  and  decreed 
tliat  the  defendant  pay  to  the  complainant  $25,  in  weekly 
])aymcnts,  for  the  support  of  herself  and  their  children. 
From  this  decree  an  appeal  has  been  taken  to  this  court. 

Our  statute  {lieCy  1874,  §  5,  p,  255,)  enacts  that  for  ex- 
treme cruelty  in  either  of  the  parties,  the  Court  of  Chancery 
juav  deiTCHi  a  divorce  from  bed  and  board  forever  thereaft*^) 
ijr  for  a  limittnl  time,  as  shall  seem  just  and  reasonable. 

In  Moores  v.  Moored,  1  C,  E,  Green  279,  it  is  stated  tho-^^ 
gross  abuse  of  maritiil  rights,  resulting  in  injury  or  suffe^'*^^ 
to  the  wife,  may  constitute  "cruelty"  in  the  eye  of  the  1^^> 
and  justify  the  wife  in  separating  herself  from  her  husbi^^ 
The  law,  at  the  time  of  this  opinion,  did  not  diflFer  from        ^ 
present  statute,  and  the  learned  Chancellor  meant  that  '===^^^ 


<»onduct  would  constitute  "  extreme  cruelty  "  within  the  ic^^ 
of  the  statute. 
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This  is  the  charge  made  in  the  complainant's  bill,  Avhich 
las  been  proven  in  the  judgment  of  the  Court  of  Chancery  ; 
nd  upon  the  authority  of  the  above-cited  case,  this  decree  of 
perpetual  separation  ,has  been  made,  unless  the  parties  shall 
oluntarily  apply  for  a  discharge.  So  far  as  the  action  of  the 
ourt  is  concerned,  it  is  a  separation  of  this  husband  and  witi» 
brever. 

The  act  of  separation  is  so  important  in  its  consequences  to 
he  parties  and  to  their  children ;  it  is  so  contrary  to  the 
►olicy  of  the  law,  which  rather  seeks  to  "  set  the  solitjirv  in 
amilies,"  and  keep  them  thus  united  for  their  own  good  and 
or  the  welfare  of  society,  that  it  is  important  in  every  ciise  to 
!xamine  carefully  whether  those  cogent  reasons  are  to  lx> 
bund  which  constrain  the  court  to  allow  and  onler  such 
eparation. 

We  shall  adopt  the  specific  definition  of  extreme  cruelty 
vhich  has  been  approved  in  this  case,  and  inquire  whether 
here  has  I>oen  a  gross  abuse  of  marital  rights.  Such  abuse 
nust  be  attended  with  suffering,  injury  to  the  health,  and  1k» 
igainst  the  will  of  the  wife. 

The  case  shows  that  from  the  time  of  the  m  irriagc  on 
iuga*«t  21st,  1867,  to  June,  1873,  there  is  no  complaint  that 
ihe  was  abused  in  this  respect.  But  from  that  date  up  to  the 
}th  day  of  November,  1875,  when  she  left  her  husband's 
loase,  taking  with  her  their  two  little  children,  she  says  that 
le  has  thus  injured  her.  Oa  June  3d,  1873,  the  third  child 
ivas  born,  and  in  the  long  and  difficult  delivery,  which  was 
jffecteil  with  instruments,  she  sustained  such  hurt  that  she 
vas  a  sufferer  until  after  she  left  her  home,  and  may  \>e  so  siilL 
5he  so  testifies,  and  although  her  husband  denies  all  knowl- 
dge  of  any  disorder,  she  is  corroborated  by  two  physicians^ 
'^ho  have  examined  her  since  the  separation,  and  descTibe  her 
ondition.  Since  June  3d,  1873,  the  husband  had  access  to 
er  frequently,  when  he  nuist  have  known  that  she  suffered, 
nd  was  weakened  by  hLs  acts.  It  is  not  requisite  to  give  the 
nrticulars.  Much  of  the  ciase  on  this  point  depends,  neces- 
vily,  upon  her  own  evidence,  which   Is  sustained   by  the 
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family  physician  to  the  extent  that  she  needed  rest  for  her 
ixvovery  from  the  delivery,  the  disonler  that  followed  it,  and 
11  sul>sequent  miscrarriage  in  November,  1874.  The  wife 
made  no  complaint  to  any  one  excepting  her  husband,  and 
I'ontinued  to  ocx'upy  the  IkkI  with  him  until  within  three 
<lays  of  her  leaving.  The  evidence  of  Theodore  G.  Thomas, 
a  physician  who  has  made  women's  diseases  a  specialty,  is  that 
while  in  the  situation  in  which  he  found  her,  soon  after  the 
separation,  moderate  indulgence  would  not  damage  her,  yet 
that  excessive  indulgence  would.  He  further  says,  although 
there  would  be  pain,  that  a  large  proportion  of  married 
women  assent  under  exactly  those  circumstances. 

It  is  obvious  that  there  should  be  an  affectionate  forbear- 
ance on  the  part  of  the  husband  when  the  wife  is  thus 
aftec'ted,  and  a  selfish,  lastful  jKjrsistence,  without  regard  to 
c^onsequences,  is  unkind,  even  where  no  decided  objection  is 
made.  But,  in  this  case,  it  is  charged  that  objections  have 
lK»en  made,  and  considerable  rudeness,  if  not  force,  used  at 
times,  to  effect  the  purpose.  This  is  the  wife's  statement; 
but  it  is  denied  by  the  husband,  who  says  that  the  complaint 
Avere  that  she  did  not  wish  to  have  more  children.  She  is  a 
woman  of  a  nervoiLs  and  rather  delicate  constitution,  and 
while  her  account  may  be  exaggerated,  we  are  satisfied  that  it 
is  substfintially  correct.  This  evidence  does  not  stand  nfon 
the  wife's  t4?stimony  alone :  it  is  corrol)orated  by  other  facts 
in  the  c^ase,  founded  mainly  on  the  defendant's  own  qualifica- 
tions and  denials  of  her  statements. 

On  the  night  of  November  3d,  1875,  she  complains  that 
he  wius  persistent  and  violent  in  his  efforts,  and  as  she  aroee 
from  the  bed,  after  his  failure  to  suci»eed,  he  struck  her  in  the 
ba(»k  with  his  fist.  She  savs  that  her  cries  awoke  the  children, 
and  were  heard  bv  the  servant.  The  children  are  too  young 
to  Ix?  examined  as  witnesses,  and  the  servant,  although  in  the 
4}mi>loyment  of  the  c*ompiainant,  is  not  produced.  The 
brother  of  the  wmplainant,  however,  testifies  that  the  de- 
fendant told  him,  soon  after  the  sejmration,  that  on  that  nigh* 
she  cried  out,  and  left  the  beil.     The  wife  remained  home  on 
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^V'ednesday,  Thursday,  and  Friday  following  this  November 
lldy  during  which  time  they  were  separated  at  night,  and 
*ipoke  to  each  other  but  little  through  the  day.  On  Saturday, 
November  6th,  she  left,  taking  with  her  the  two  little 
-children,  and  went  to  her  father's  house,  where  she  has  since 
remained.  These  facts  are  a  general  statement  of  the  com- 
plainant's case. 

It  is  important  to  consider  the  relations  of  the  parties 
•during  their  marriage,  and  some  facts  since  their  separation, 
to  arrive  at  a  just  conclusion  in  this  peculiarly  delicate  and 
])ainful  case. 

It  appears  that  the  parents  of  the  wife  objected  to  the 
marriage  because  of  the  diiference  in  their  religion.  He  is  a 
Catholic,  and  she  is  a  Protestant.  But  this  diflFerence  did  not, 
iipparently,  cause  any  trouble  after  their  marriage,  for  she 
went  to  church  with  him,  or  elsewhere,  as  she  pleased.  The 
parents  also  objected  to  sohie  inequality  in  their  station  in 
life,  but  this  was  based  mainly  on  the  fact  that  she  had 
received  a  better  education,  while  he,  working  at  his  trade 
•of  tinsmith,  was  comparatively  unlearned,  but,  by  prudent 
.management,  had  accumulated  a  moderate  fortune. 

After  the  marriage,  he  was  always  kind  and  affectionate, 
•with  the  exception  of  the  matters  of  this  complaint.  He  pro- 
vided a  good  home  for  her,  and  gave  her  every  reasonable 
indulgence  and  allowance,  excepting  in  two  or  three  unim- 
portant particulars,  about  which  there  is  conflicting  testimony. 
The  relatives,  friends  and  servants  who  have  been  called  as 
Avitnesses,  all  testify  that  they  were  fond  in  their  endearments, 
^ven  in  the  presence  of  others,  and  that  they  were  remarkably 
utfeetionate.  The  wife  says  that  she  loved  him  until  the  day 
ufter  November  2d,  when  he  was  morose  and  sullen  in  his 
<ionduet.  His  affection  for  her  appears  to  have  been  always 
strong,  and  continues,  so  that  he  describes  himself  as  miserable 
in  his  separation  from  his  wife  and  children,  and  he  says  he 
is  willing  to  make  any  reasonable  concessions  if  she  will  return. 
That  Jie  is  sincere,  appears  from  the  fact  that  after  his  wife 


584   COURT  OF  ERRORS  AND  APPEALS. 


English  V.  English. 


lefl  on  Saturday  afternoon  while  he  was  at  his  work,  on  San- 
day  morning  he  went  to  see  her  at  her  father's  house,  a^ked 
her  forgiveness  and  l)egged  her  to  return  home  with  the  children. 
He  continued  to  call  afterwards,  repeatedly,  with  the  same 
requests.  November  10th,  he  sent  her  a  letter,  asking  her  u> 
return,  describing  his  pain  at  her  leaving  him,  avowing  hb 
love  for  her,  his  only  happiness  to  be  with  her  and  the  children, 
and  promising  that  every  trouble,  so  far  as  it  depended  on  him, 
should  be  removed ;  that  he  was  willing  to  leave  the  only 
complaint  she  had  ever  made  against  him  to  their  doctor.  He 
is  not  a  scholar,  but  this  letter  is  a  most  tender  appeal  to  a 
wife,  under  any  circumstances.  In  the  same  month  of  Novem- 
ber, he  requested  Spencer  M.  Rice,  a  Protestant  Episcopal 
clergyman,  whose  church  his  wife  liad  sometimes  attended,  to 
see  her,  and  endeavor  to  get  her  to  come  back  to  her  home. 
Mr.  Rice  went  and  had  a  long  conversation  with  the  wife  and 
her  mother.  He  says  the  wife  gave  no  decided  answer,  but 
her  mother  told  him  to  say  that  the  result  of  the  interview  was 
unsatisfactory. 

On  November  10th,  1875,  Mrs.  English  wa*i  examined  bv 
the  family  physician.  Dr.  Latkins,  at  her  father's  house.  The 
bill  of  complaint  for  the  divorce  was  sworn  to  by  her  and  filed 
the  same  day.  This  action  was  promptly  begun  while  the 
husband  was  attempting  to  arrange  for  a  settlement  of  the 
family  troubles.  He  has  used  no  threats,  nor  has  he  been 
offensive  in  his  efforts  to  sec^ure  the  return  of  his  familv ;  on 
the  contrary,  he  has  used  entreaties  for  forgiveness,  and  prom- 
ises of  self-denial  and  forbearance.  After  this  suit  was  com- 
menced, on  the  day  before  Christmas,  he  sent  the  usual  present^ 
to  his  wife  and  children,  with  a  most  pathetic  letter,  in  which 
he  says  that  no  Christmas  present  would  be  so  good  to  him  a» 
to  see  them  all  back  in  their  home  again.  This  letter  would, 
ordinarily,  have  little  or  no  effect  in  a  cause  that  had  been 
already  commenced,  but  in  determining  the  character  of  the 
man,  in  connection  with  all  the  facts  of  the  case,  it  has  signifi- 
cance, and  if  it  be  a  true  expression  of  his  feelings  will  go  fe^ 
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0  satisfy  a  court  that  the  wife  will  not  be  unsafe  if  within  the 
K)wer  of  such  a  husband. 

The  point  for  determination  is  not  whether  the  husband,  in 
lis  rudeness,  has  injured  his  wife  without  suflBcient  thought 
•r  care  of  her  physical  health,  while  doing  an  act  which,  in 
►rdinary  cases,  is  not  unlawful,  injurious  or  dangerous,  for 
t  must  be  conceded,  under  the  facts  of  this  c^ase,  that  he  has 
hus  abused  his  marital  rights ;  but  the  true  inquiry  is  whether 
he  conduct  of  the  husband  has  been  such  as  to  raise  a  reason- 
ible  apprehension  that  further  acts  of  the  same  abuse  will  be 
»mmitted  if  the  wife  should  return  to  him.  The  court  must 
)e  satisfied  that  the  wife  is  in  danger  of  bodily  harm  if  she 
50  back  to  him,  or,  to  use  the  language  in  Close  v.  Close,  10 
C.  E.  Green  529,  that  he  has  done  and  will  continue  to  do 
mch  acts  as  will  endanger  her  health,  or  render  her  life  one 
)f  such  extreme  discomfort  and  wretchedness  as  to  incapaci- 
»te  her  to  discharge  the  duties  of  a  wife.  It  is  not  the  ques- 
don  whether  she  will  live  more  comfortably  at  her  father's 
liouse,  with  a  liberal  allowance  for  alimony,  but  whether  she 
is  released  from  her  duty  as  a  wife  by  the  extreme  cruelty  of 
her  husband,  and  the  reasonable  apprehension  that  it  will  con- 
tinue. The  principle  which  must  decide  this  case  does  not 
iffect  these  parties  alone :  it  is  of  the  utmost  importance  to  all,, 
that  these  bonds  should  not  be  lightly  severed. 

A  separation  from  bed  and  board  is  not  decreed  only  as  a 
punishment  for  past  misconduct,  but  mainly  as  a  protection 
igainst  future  probable  acts  of  cruelty ;  this  probability  being 
)ased  upon  the  former  conduct,  and  the  character  and  disposi- 
ion  of  the  parties.     Bishop^ h  Mar,  and  Div.,  §  719,  &c. 

In  Shaw  V.  Shaw,  17  Conn.  189,  it  was  stated  by  the  court 
hat  the  wife  had  just  reason  to  fear  that  her  husband  would 
ompel  her  to  occupy  the  same  bed  with  him,  regardless  of  the 
onsequences  to  her  health,  and  yet  the  divorce  was  refused, 
[t  is  not  necessary,  if  we  were  disposed,  to  go  so  far  in  this 
atse,  for  we  see  no  reasonable  ground  to  apprehend  that  this 
lefendant,  whose  disposition  appears  to  be  affectionate  towards 
lis  family,  and  who  has  been  already  subjected  to  distress,, 
sxposur^  and  expense^  as  the  consequences  of  his  imsconduct^ 
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will  again  tran^gveea,  with  the  certainty  that  he  will,  with  such 
aggravation,  be  perpetually  separated  from  his  wife. 

The  health  of  the  wife  has  also  been  considered.  Bv  the 
.testimony  of  both  physicians  who  have  been  examiaed,  the 
.ailment  from  which  she  has  suffered  is  curable  with  proper 
medical  treatment,  and  she  may  be  in  her  usual  good  health 
at  this  time.  But  if  it  were  otherwise,  it  is  not  believed  that, 
•with  the  knowledge  he  now  has  of  her  condition,  he  would 
attempt  to  treat  her  cruelly. 

In  (conclusion,  it  must  be  clearly  stated  that  the  action  of 
.the  court  is  not  based  upon  any  approval  of  the  acts  of  this 
huslmnd,  of  which  his  wife  complains,  nor  upon  his  requests 
for  her  return,  nor  upon  any  formal  security  that  he  can  ofler 
for  his  future  good  behavior.  Our  action  is  founded  on  the 
history  of  the  married  life  of  these  parties,  the  affection  this 
Jiusband  has  always  manifested  for  his  wife,  and  his  repent- 
ance for  his  misconduct ;  so  far  as  we  can  judge  of  human  con- 
duct, he  is  sincere,  and  looking  at  the  entire  case,  with  its  own 
peculiar  circumstanct»s,  we  are  of  the  opinion  that  this  divorce 
should  now  be  refused. 

The  decree  is  reversed,  and  the  bill  will  be  dismissed  with- 
out prejudice,  so  that  the  facts  urged  in  this  complaint  may 
be  used  if  the  case  should  again  be  brought  before  the  court. 

For  reversal — Dalrimple,  Depue,  Dixon,  Lathbop, 
liiLLY,  Sc'i'DDEii,  Van  Syckel,  Wales,  Woodhull.   9. 

For  affirmance — Beasley,  C.  J.,  Clement,  DoWj 
KxAPP,  Reed.    5. 


Jamlson  and  others,  appellants,  and  Miller,  resiK)ndent. 

1.  An  unwritten  contract  for  the  conveyance  of  landit,  made  betweeo  • 
■debtor,  who  has  only  an  equitable  estate  in  the  lands,  and  a  third  pei)<^ 
who,  under  the  contract,  is  put  in  possession  of  the  lands  by  the  debto''' 
with  consent  of  iVie  oN^nex  o^  vVv^  \«%«i  «atate^  will  give  to  the  third  pei** 
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equitable  rights  superior  to  those  of  the  debtor's  subsequently  attaching 
creditors. 

2.  The  attaching  creditors  of  a  merely  equitable  owner,  cannot  set  up 
laims  which,  at  the  time  of  the  attachment,  it  would  have  been  inequitable 
or  him  to  advance. 

3.  An  express  trust,  although  by  parol  only,  may  prevent  a  resulting 
rust. 

4.  An  express  trust  actually  created  before  the  ii>suing  of  an  attachment 
.^inst  the  trustee,  may  be  lawfully  declared  by  him  afterwards,  so  as  to 
lefeat  the  attaching  creditors. 

5.  An  express  trust  may  be  lawfully  manifested  by  an  answer  in  chan- 
^ery,  though,  in  that  regnrd,  not  responsive  to  the  bill ;  but  in  such  case 
he  fact  of  the  trust  must  be  proved  against  the  complainant,  aliunde. 


Appeal  from  a  decree  of  the  Court  of  Chancery.  The  case 
IS  reported  in  1 1  C.  E.  Green  404. 

Mr.  Kingman  and  Mr.  Cortlandt  Parkery  for  appellants. 

Mr.  P.  L,  Voorhee^,  for  re8i)ondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

On  March  18th,  1865,  Henry  Tilge,  being  the  owner  of  a 
<x)ttage  at  Cape  May,  conveyed  it  to  James  S.  Dungan.  The 
purchase  money,  $5800,  was  paid  by  Charles  B.  Dungan,  the 
father  of  the  grantee.  At  that  time  Charles  B.  Dungan  was 
indebted  to  the  complainant,  Waters  B.  Miller,  and  to  others, 
and  on  September  2d,  1865,  one  of  his  creditors  sued  out 
Against  him,  from  the  Supreme  Court,  a  foreign  attachment, 
Wilder  which,  on  September  13th,  this  cottage  was  attached 
iss  his  property.  Afterwards  the  complainant  came  in  as  a 
-ireditor  under  this  attachment,  and  ui)on  judgment  rendered 
n  the  cause,  June  Term,  1868,  this  cottage  was  sold  to  the 
^^mplainant  by  the  auditors.  May  loth,  1869.  On  Novem- 
:>er  6th,  1865,  James  S.  Dungan  conveyed  the  cottage  to 
tiarriet  Jamison,  and  on  September  27th,  1870,  Mrs.  Jamison 
rnortgaged  it  to  Mary  A,  Scattergood  for  $2500.  Mrs. 
slamisoD  and  Mrs.  Scattergood  both  had  actual  notice  of  the 


588       COURT  OF  ERRORS  AND  APPEALS. 


Jamiflon  r.  Miller. 


attachment  at  the  time  it  was  levied.  The  bill  of  complaint 
alleges  that  James  was  trustee  for  his  father,  Charles;  that 
by  the  attachment  and  sale  the  complainant  got  the  beneficial 
title  to  the  premises ;  that  the  claims  of  Mrs.  Jamison  and 
Mrs.  Scattergood  are  clouds  upon  his  title ;  and  he  prays  that 
his  title  may  be  decreed  to  be  good,  and  that  Mrs.  JaraLSon'> 
deed  from  James  and  her  mortgage  to  Mrs.  Scattergood  may 
be  decreed  to  confer  no  title  on  either. 

The  first  objection  interposed  to  this  claim  is,  that  upon  the 
complainant's  own  showing,  the  interest  of  Charles  in  the  cot- 
tage was  merely  equitable,  and  therefore  not  subject  to  attach- 
ment under  our  law,  and  hence  that  the  complainant  has 
acquired  no  rights  whatever  to  the  property.  That  the  facts 
already  stated  do  show  merely  an  equitable  interest  in  Charles, 
is  clear.  He  had  not,  by  virtue  of  these  facts,  any  legal 
estate.  They  would  constitute  him,  at  most,  cestui  qtit  tru^y 
for  whom,  at  the  time  of  the  levy,  James  was  trustee. 
Whether  this  fact  forms  a  sufficient  legal  objection  to  the 
attachment  of  Charles'  interest  in  the  land,  may  be  regarded 
as  a  question  not  yet  well  settled  in  this  state,  but  the  conclu- 
sion reached  by  the  court  upon  other  points  renders  its  deci- 
sion, at  present,  unnecessary. 

Conceding,  for  the  purposes  of  this  case,  that  the  writ  <»f 
attachment  seized  ui>on  whatever  equitable  rights  Charles  had 
in  the  Cape  May  cottage,  it  still  would  remain  to  be  de- 
termined whether,  at  the  time  of  the  levy,  he  had  anya> 
against  Mrs.  Jamison. 

The  pleadings  and  testimony,  in  my  judgment,  establijA 
the  following  additional  facts :  that  Mrs.  Jamison  had,  beibre 
1865,  occupied  the  cottage  as  a  summer  residence,  and  had, 
therefore,  become  desirous  of  buying  it;  that  early  in  that 
year,  she  requested  her  brother-in-law,  Duncan  White,  to 
negotiate  with  Mr.  Tilge,  the  owner,  for  its  purchase;  that 
Mr.  White  did  so,  and  learned  that  the  price  was  $6000; 
that  meeting  Mr.  Charles  B.  Dungan,  Mrs.  Jamison's  Iwrotber, 
and  knowing  him  to  be  acquainted  with  Mr.  Tilge,  he 
informed  Mr.  Dungan  of  Mrs.  Jamison's  desire^  and  ask^ 
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ether  he  could  not  probably  negotiate  the  purchase  for  her 
better  terms ;  that  Mr.  Dungan  was  then  indebted  to  Mrs. 
mison  to  the  amount  of  over  $12,000,  and  replied  to  Mr. 
hite  that  he  wanted  to  pay  Mrs.  Jamison,  and  he  would 
rehase  the  cottage  for  her ;  that  an  understanding  was  then 
ched  between  Mr.  Dungan  and  Mrs.  Jamison  that  he 
mid  purchase  the  cottage  for  her,  and  should  pay  for  it, 
1  should  be  credited  with  the  amount  paid,  upon  his 
lebtedness  to  her ;  that  accordingly  he  bought  the  cottage 

$5800,  which  he  paid,  and  took  title  in  his  son  James, 
1  at  once  wrote  to  Mrs.  Jamison  that  he  had  closed  the 
•gain ;  what  the  terms  were ;  that  the  cottage  was  hers, 
i  she  might  go  and  do  as  she  pleased  with  it ;  that  accord- 
;ly  she  went  into  the  actual  occupancy  of  it,  repaired  it, 
1  treated  it  in  all  things  as  her  own ;  that  credit  was  imme- 
ktely  given  by  her  to  Charles,  on  her  book,  for  the  $5800  ; 
it  before  the  attachment  was  issued,  and  while  Charles  B. 
mgan  was  on  a  visit  to  Mrs.  Jamison,  at  the  cottage,  she 
prendered  to  Charles  certain  stocks,  <fec.,  which  she  had 
id  as  collateral  security  for  his  indebtedness  to  her ;  that 
e  did  not  learn  that  the  legal  title  was  not  in  herself  until 
i  attachment  levied  on  the  cottage,  which  she  was  then 
mpying,  roused  her  to  inquiry ;  that  on  ascertaining  where 
5  legal  title  was,  she  at  once  insisted  on  its  conveyance  to 
rself ;  that  James  S.  Dungan  had,  from  the  first,  known 
tt  his  father  had  bought  the  cottage  for  Mrs.  Jamison, 
i,  all  along,  regarded  himself  as  holding  it  for  her,  and 
ordingly,  at  her  request,  and  with  his  father's  consent,  on 
>vember  6th,  1865,  made  a  deed  of  it  to  her,  which  she 
thwith  placed  on  record ;  and  that  Mrs.  Jamison  has  ever 
ce  dealt  with  and  regarded  the  property  as  her  own.  The 
lanoellor  was  not  satisfied  of  these  facts.  Some  circum- 
nces  led  him  to  the  conclasion  that  the  transaction  was 
ttidulent— designed  to  cover  up  the  property  of  Charles  B. 
ingan  from  his  creditors.     The  reason  for  placing  the  title 

the  name  of  James,  is  indeed  not  very  obvious,  but  I 
ok  it  arose  from  some  desire  on  the  part  of  Charles  and 
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James  to  have  Mrs.  Jamison  loan  James  $2500^  by  executing 
and  negotiating  a  mortgage  on  the  cottage  for  that  sum,  and 
they  considered  it  preferable  that  James  shoald  make  such 
mortgage  rather  than  Mrs.  Jamison.  Of  this  purpose  Mis. 
Jamison  was  not  apprised,  or,  if  a])|>rised^  she  discounte- 
nanced it,  and  communication  with  her  on  the  subject  did  not 
go  so  far  as  to  inform  her  tliat  James  had  the  title.  She 
believed  she  had  it.  The  evidence  does  not  leave  me  in  anv 
doubt  of  the  good  faith  of  Mrs.  Jamison.  To  doubt  it,  the 
honesty,  under  oath,  of  herself,  Mrs.  Scattergood,  Mr.  White» 
Charles  and  James  Dungan,  must  be  impugned,  and  I  think 
the  inherent  probabilities  of  the  case  must  be  disr^rded, 
and  that,  too,  on  some  circumstances  which,  at  most,  engender 
only  suspicioas  inquiry.  Accepting,  then,  these  facts  as 
established,  had  Charles  Dungan  any  equitable  rights  in  the 
cottage,  as  against  Mrs.  Jamison,  when  the  attachment  issued? 
I  think  clearly  he  had  not.  These  facts,  viewed  in  more 
than  one  aspect,  make  this  i>lain.  Admitting  that  his  credit- 
ors have  the  right  to  insist  thaty  as  against  James,  there  wa* 
a  resulting  trust  in  the  land  to  Charles,  because  he  had  paid 
the  purchase  money,  yet,  under  the  facts,  Charles  held  hi> 
trust  estate  and  James  his  legal  estate,  subject  to  the  ag^e^ 
ment  between  Charles  and  Mrs.  Jamison  that  she  should  have 
the  whole  estate,  legal  and  equitable,  for  $5800  of  credit, 
which  she  was  to  give  Charles  on  account.  This  agreement, 
if  in  WTiting,  would  have  been  specifically  enforceable  by  her 
against  them  both.  And  when,  under  Charles'  direction,  she 
took  possession  of  the  cottage,  and  improved  it  as  her  ovUt 
and  gave  credit  for  the  $5800,  and  surrendered  the  collat- 
erals, she  had  become  equally  entitled  to  its  enforcement  by 
the  part  j)erformance.  Her  possession  had  every  element 
necessary  to  give  her  an  equitable  right  to  complete  perform- 
ance: it  was  notorioiLs,  exclusive;  it  embraced  the  whole 
property  ;  it  was  taken  in  pursuance  of  the  contract,  with  the 
knowledge  of  lx)th  James  and  Charles,  and  has  been  so  re- 
tained ever  since.  Broome  on  Statute  of  Frauds,  (3rf  «/•?) 
460-468,  and  cases  cited. 
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This  equitable  claim  was  complete  before  the  writ  of 
attachment  issued,  and  has  since,  by  James'  conveyance,  been 
fortified  by  the  legal  title,  while  the  complainant's  claim  haSy 
at  best,  remained  only  equitable.  A  court  of  equity  will 
certainly  not  disturb  a  combined  legal  and  equitable  title,  for 
the  purpose  of  aiding  a  later  equity. 

Again,  when  Charles  obtained  from  Mrs.  Jamison  the  stocks- 
she  had  held  as  collaterals,  he  knew  that  she  was  surrender- 
ing to  him  those  stocks  because  she  had  been  induced  by  him 
to  believe  that  she  was  the  absolute  owner  of  the  cottage,  and 
in  possession  as  such.  Now  to  aid  him  or  any  one  who  merely 
.stands  in  his  shoes,  to  oust  her  from  that  possession,  without 
the  restoration  of  those  stocks,  or  the  payment  of  the  debt 
they  secured,  would  be  to  assist  in  the  perpetration  of  a  plain 
fraud.  Neither  he  nor  those  who  claim  under  him,  can  be 
allowed,  in  a  court  of  equity,  and  without  restitution  to  her, 
to  say  that  he  induced  her  to  believe  a  lie. 

Again,  the  facts  show  that  there  was  no  resulting  trust  in 
favor  of  Charles  Dungan,  arising  from  his  payment  of  the 
purchase  money.  Such  a  tnist  results  only  because  it  is  pre- 
sumed to  be  accordant  with  the  intention  of  the  parties.  Where 
the  evidence  clearly  shows  that  such  was  not  their  intention,  the 
trust  does  not  exist,  and  such  evidence  may  be  by  parol.  "  An 
express  trust,  although  by  parol  only,  will  prevent  the  result- 
ing trust ;  because  resulting  trusts  are  left  by  the  statute  of 
frauds  and  perjuries  as  they  were  before ;  and  previously  to 
the  act,  a  bare  declaration  by  parol,  would  prevent  any  result- 
ing trust.  Besides,  an  equitable  presumption  may  be  rebutted 
by  parol  evidence,  for,  as  Lord  Mansfield  has  observed,  an 
equitable  presumption  is  only  a  kind  of  arbitrary  implication, 
raised  to  stand  until  some  reasonable  proof  brought  to  the  con- 
trary. Therefore,  parol  evidence  will  be  admitted  to  prove 
the  purchaser's  intention."    Sugd.  on  Vend,  and  Pur,  *911. 

Now  here  the  intention  of  Charles  was,  not  that  he  himself 
should  have  the  estate,  but  that  Mrs.  Jamison  should  have  it. 
There  was  an  express  trust  in  her  favor,  and  that  prevented 
any  resulting  trust  inconsistent  with  that  express  trust.  Doubt* 
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less,  if  the  express  trust  had  been  one  which  he  had  no  right 
to  create  against  creditors,  they  might  insist  on  it*?  being  dis- 
reganled,and  on  having  enforced  the  trast  which,  in  its  absence, 
would  result.  But  as  against  creditors,  Charles  had  a  right  to 
discharge  his  debt  to  Mrs.  Jamison,  either  by  actually  paying 
it  in  cash  or  by  creating  an  express  trust  in  her  favor.  Such 
a  trust  he  did  create  by  buying  the  cottage,  under  the  arrange- 
ment wuth  Mrs.  Jamison,  and  vesting  the  legal  title  in  James 
and  directing  him  to  hold  it  for  Mrs.  Jamison,  and  directing 
lier  to  take  possession  and  ase  it  as  her  own. 

And  lastly,  the  express  trust  in  favor  of  Mrs.  Jamison  i? 
itself  established  a«»ording  to  the  statute,  which  requires  that 
it  should  be  manifested  by  writing,  signed  by  the  party  enabled 
to  declare  the  trust.  The  case  develops  abundant  written 
evidence  of  its  existence.  The  parties  able  to  create  the  trust 
were  Charles  and  James  Dungan,  in  whom,  except  for  this 
trust,  the  whole  legal  and  equitable  estate  vested  at  the  time 
this  trust  was  created.  Charles,  under  whom  the  complainant 
claims,  declared  the  trust  in  his  letter  to  Mrs.  Jamison,  before 
the  complainant's  alleged  rights  attached.  Since  that  time, 
James  has  evidenced  the  trust  by  executing  it ;  and  Charlef; 
and  James  have  both  united  in  a  manifestation  of  it  by  their 
joint  answer  in  this  cause.  The  fact  that  these  later  writings 
were  signed  after  the  complainant's  claims  intervened,  does  not 
rob  them  of  their  efficacy  under  the  statute.  The  writings  are 
hut  evidence  ;  the  trust  is  anterior  and  independent ;  and  the 
rights  which  the  court  regards  are  those  that  spring  from  the 
<?reation,  not  the  mere  proof  of  the  trust.  There  is  no  inequity 
in  permitting  the  trustee  of  an  express  trust  to  make  evidence 
upon  which  the  courts  can  recognize  and  effix^tuate  it,  in  order 
that  the  expectations  of  his  creditors,  who  attempt  to  enforce 
their  remedies  against  the  trust  estate,  may  be  disappointc<l. 
In  Gardner  v.  Rome,  2  S.  &  S.  346,  Wilkinson,  after  he  had 
committed  an  act  of  bankruptcy,  executed  a  declaration  ot 
trust  in  favor  of  Rowe.  His  assignees  in  bankruptcy  claimed 
the  estate,  insisting  that  after  bankruptcy,  he  could  not  declare 
the  trust.     On  an  issue  onlered,  the  jury  found  that  the  trust 


JUNE  TERM,  1876.  693 


Jaini'«on  v.  Miller. 


XLSted  l)efore  the  hankrupUy,  and  thereupon,  Vice-C-haiM*el lor 
^each  held  the  declaration  valid  and  dismissed  the  bill.  On 
ipi>eal,  IjOtH  Chancellor  Eldon  affirmed  this  decree.  jS.  T'.,  5 
Rusft.  258. 

Some  expressions  in  the  case  of  irutchinson  v.  Tlndall,  2 
Greenes  Ch.  357,  may  seem  to  give  color  to  the  ideii  that  an 
mswer  in  chan(«ry  cannot  be  regarded  as  a  sufficient  declara- 
ion  of  trust  under  the  statute,  unless  such  de<^laration  be 
•esponsive  to  the  bill.  But  the  true  interpretation  of  the 
locision  is,  that  as  against  a  complainant  who  claimed  a  title 
superior  to  that  of  the  defendant  and  his  alleged  cestim  que 
'ru9tj  such  an  answer  would  not  prove  the  trust.  If  the  fad 
>f  the  tnist  be  proved  by  evidence  competent  to  establish  it 
igainst  the  complainant,  I  see  no  reason,  either  in  principle  or 
^he  authorities,  to  doubt  that  an  answer  signed  would  be  a 
sufficient  manifestation  of  the  trast  to  satisfy  the  stiitute, 
ivhether  responsive  to  the  bill  or  not.  In  the  present  (use, 
the  testimony  of  w^itnesses  fully  proves  the  trust  which  the 
msw^er  manifests,  and  if  Mrs.  Jamison  were  seeking  to  enibrce 
that  trast  against  James  and  Charles  Dungan  and  the  com- 
plainant, the  court  would  doubtless  aid  her.  A  fotiiori,  the 
trust  being  executed,  the  court  will  refuse  to  interfere  with  her. 

The  decree  of  the  Chancellor  should  Ixj  reversed  and  the 
bill  dismissed. 

For  reversal — Beasley,  C.  J.,  Dalrimpi.e,  Depue, 
Dixon,  Dodd,  Green,  Knapp,  I^ili.y,  Reed,  Scudder, 
V^vN  Syckei.,  Woodhuix.     12. 

For  affirmance — Wales. 
Vol.  XII.  2  p 
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Mackxkt,  appellant,  and  MACKXtrr,  resiK)iident. 

1.  The  twenty-fourth  section  of  tlie  will  of  C.  S.  M.  was,  in  part,  as  fol- 
foHowrt:  "My  will  ift,  and  I  do  direct,  that  during  the  niinoriiy  of  my 
daugiiter  Hatiie,  the  income  of  the  estate  which  I  have  hereinbefore  Ix^ 
queathe<l  to  her  and  to  her  use,  shall  l)e  paid  to  her  mother,  she  remaining 
my  widow  and  unmarried,  for  the  i^upport,  maintenance  and  education  of 
8aid  daughter,"  <&c.  //«'/(/,  that  under  this  clause  alone,  U|H)Ii  fultillmeDi 
of  the  trust,  no  account  can  be  demanded  of  the  widow. 

2.  The  ninth  section  of  ihe  will,  however,  provi<le«  "that  all  provisions 
made  for  the  benefit  of  my  wife,  are  to  be  in  lieu  and  saiiofaction  of  her  right 
of  dower,  and  all  other  interest  she  may  have  in  my  estate,  her  aeceptanw 
of  riuch  provision  by  her  to  be  determined  by  her  relinquishment  of  dower 
in  three  mtrnths  after  my  decease."  She  did  not  relinquish  her  right  of 
dower.  7/»7(/,  that  the  widow's  right  to  receive  the  income  under  the 
twenty-fourth  section,  was  substantially  a  gift  to  the  mother,  subject  to  i 
charge  for  the  support,  maintenance  and  education  of  the  child,  ami  her 
right  to  the  surplus  is  defeated  by  the  ninth  section. 


Mr,  John  W,  Taylor  J  for  appellant. 

Mr,  ('.  ^S'.  Titsworfhy  for  respondent. 

The  opinion  of  the  court  was  delivereil  by 

Rkkd,  J. 

This  is  an  appeal  from  a  decree  of  the  Chancellor  uixni  a 
petition  of  Ilattie  Macknet,  an  infant  child  of  CharK^  ??. 
Macknet,  d(K'eased.  11  C.  E.  Green  259.  Charles  S.,  the 
father  of  the  petitioner,  dicnl  in  the  year  1872,  leaving  proi>erty 
amounting  to  about  a  half  million  of  dollars  in  value.  He 
left  a  widow,  a  .son  Theo<lore,  a  daughter  Caroline,  by  a  for- 
mer marriage,  and  a  daughter,  who  is  the  present  |)etitioncr, 
the  fruit  of  his  la.st  marriage.  He  provides  for  his  children 
so  as  to  leave  the  shares  of  his  daughters  about  equal,  except 
in  that  the  income  of  Ilattie's  share,  during  her  minoritr,  ij> 
payable  to  her  mother,  by  the  twenty-fourth  section  of  the  will* 
Under  this  section,  Mary  S.,  while  remaining  the  widow  of  the 
decejised,  and  during  the  minority  of  Hattie,  receives  each 
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ear,  in  half-yearly  payments,  the  income  of  all  the  property 
iven  to  Hattie,  for  the  suj)port,  maintenance  and  education 
f  the  sjiid  Hattie. 

The  jKjtitioner  represents  that  the  amount  of  income  received 
u'h  year  is  not  less  than  §10,000,  and  that  the  amount  rc- 
uired  for  the  support,  maintenanw  and  education  of  the  minor 
ocs  not  exceed  $2000.  The  question  involved  is  relative  to 
le  disposition  of  the  balance  of  about  J8000  of  the  yearly 
icome.  The  question  arises  in  this  way  :  Tlie  ninth  section 
f  his  will  is  as  follows :  "  All  provisions  in  this  my  will, 
lade  for  the  benefit  of  my  wife,  or  her  son  George,  are  to  be 
1  lieu  and  satisfaction  of  her  right  of  dower,  and  all  otiier 
iiterests  she  may  have  in  my  estate,  her  acceptance  of  such 
rovision  by  her  to  be  determined  by  her  relinquishment,  to 
e  made  by  her  in  writing,  of  such  dower  and  interest  within 
lircc  mouths  after  my  deceiuse.''  The  widow  did  not  indicate 
er  acceptance  of  such  provisions  by  relinquishing  her  right 
:)  dower.  By  the  ninth  section,  therefore,  she  forfeiteil  the 
dvantage  of  all  provisions  made  for  her  benefit  in  the  will. 
?he  question  is  whether  her  right  to  receive  the  income  of 
lattie's  share,  subject  to  a  charge  for  the  support,  mainten- 
nce  and  education  of  Hattie,  is  such  a  provision  for  the 
•enefit  of  the  widow. 

Tliere  were  certain  express  provisions  in  the  will  for  her 
enefit,  to  wit,  a  life  policy  of  $2000,  $600  in  household 
oods,  the  use  of  a  pew,  the  iLse  of  house,  and  an  interest  in 
500  provided  for  mourning  apparel.  The  entire  yearly 
alue  of  such  express  provisions  would  not  exceed  $2500.  It 
J  contended  that  the  widow,  by  failing  to  relinquish  her 
ower  right,  lost  her  interest  in  these  only,  and  that  she  still 
as  the  right  to  receive  the  income  without  liability  to  account. 
?he  clause  by  which  she  is  to  receive  the  income  of  Hattie's 
hare  is  this :  "  Twenty-fourili,  My  will  is,  and  I  do  direct, 
hat  during  the  minority  of  my  daughter  Hattie,  the  income 
»f  the  estate  which  I  have  hereinbefore  bequeathed  to  her  and 
0  her  use,  sliall  be  paid  to  her  mother,  she  remaining  my 
vidow  unmarried,  for  the  sup()ort,  maintenance  and  education 


o96       CtJURT  OF  ERRORS  AND  APPEALS. 


Mackn^  r.  Macknet. 


f»f  said  dau;rliter  ;  and  in  ra.se  of  the  death  of  her  said  mother, 
or  her  marriage,  then  so  much  of  said  income  as  may  be 
necesKiry  for  the  lil>eral  support  and  education  of  said  daughter 
Hattie  shall  be  paid  bv  i<iid  executors,  who,  in  case  of  the 
death  or  marriage  of  my  said  wife,  Mar\',  I  appoint  to  be 
guardians  of  Hattie.  I  also  direct  that  the  income  of  the 
stocks  and  lx>nds  which  I  have  directed  to  be  paid  to  my  wife 
and  daughter  Caroline,  shall  l)e  paid  half-yearly,  as  also  the 
sum  directed  to  be  [laid  for  the  support  and  education  of  my 
said  daughter  Hattie." 

Here  is  a  direct  gift  of  the  income  to  the  mother,  for  the 
support,  maintenance  and  education  of  her  child.  The  fact? 
are  within  a  line  of  cases  which  establish  the  doctrine  that 
where  property  is  given  to  a  parent,  or  one  standing  in  loco 
jxirentiJt,  with  directions  to  educate  or  maintain  their  children, 
upon  the  fulfillment  of  the  trust  no  account  can  be  demanded. 
Hadotc  V.  HddoiCy  9  Simons  438 ;  Leach  v.  Leach j  13  Simam 
306 ;  Hora  v.  Hora,  33  Beav.  88.  Standing  alone,  there- 
fore, the  force  of  this  clause  is  to  render  the  mother,  so  long 
as  she  performs  the  tnist,  independent  of  any  judicial  supervi- 
sion over  her  disposition  of  the  surplus.  Whether  the  doc- 
trine arose  from  the  idea  that  the  legal  or  moral  liability  for 
the  infant  was  upon  the  ]>arent,  and  that  anything  which 
totally  or  partially  relieved  the  parent  of  that  liability  was  a 
provision  for  the  {)arent's  benefit,  or  it  had  its  origin  in  a 
{)olicy  designed  to  preserve  the  family  relations  and  establish- 
ment intact,  is  immaterial.  Whatever  the  origin  of  the  docv 
trine,  it  has  resulted  in  placing  such  dispositions  of  property 
among  a  class  of  bequests  which  are  considered  as  gifts  to  the 
first  taker,  coupled  with  a  duty. 

In  Hammond  v.  Neam^y  1  Swanst.  34,  there  \vns  a  gift  to 
one  Gibbs  upon  trust  to  pay  and  apply  the  interest  into  the 
hands  of  Mary  H.  Hammond,  for  the  maintenance,  bringing 
up,  and  education  of  the  children  of  said  M.  H.  Hammond, 
until  their  majority.  Sir  Thomas  Plumer,  master  of  the 
rolls,  held  that  although  Mary  had  no  children,  she  was  end- 
tied  to  the  income;  that  the  terms  were  absolute;  that  the 
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children  were  no  direct  objects  of  bounty,  but  were  only  the 
occasion  of  bounty  to  the  mother. 

In  Berkeley  v.  Smnbume,  6  Simons  613,  there  was  a  gift 
of  a  residuary  estate  to  trustees,  with  directions  that  they 
should  pay  the  interest  of  shares  given  to  certain  nieces  of 
the  testator,  to  their  mother,  or,  in  case  of  the  death  of  their 
mother,  to  the  guardian  of  the  children,  to  be  applied  to 
their  maintenance  and  support.  The  father  of  the  children 
was  able  to  maintain  them.  There  was  no  need  of  any  part 
of  the  fund  for  the  execution  of  the  trust,  and  the  question 
was,  whether  the  mother  was  entitled  to  the  income  of  the 
nieces'  share.  The  Vice-Chancel  lor  held  that  the  testator  had 
used  language  which  showed  that  he  intended  to  give  the 
mother  a  beneficial  interest  in  the  income. 

In  the  subsequent  case  of  Broicne  v.  Paull,  1  Simons  N,  S. 
92,  the  Vice-Chancellor,  in  commenting  u|)on  the  result  in 
Berkeley  v.  Swinburne,  says :  "  It  evidently  proceeded  upon 
the  ground  that  where,  during  the  minority  of  a  child,  the 
interest  of  such  child's  legacy  is  directed  to  be  paid  to  the 
parent,  to  be  applied  for  or  towards  its  maintenance,  there  the 
direction  as  to  the  application  is  a  mere  charge  for  the  benefit 
of  the  child,  on  what  is  substantially  a  gift  to  the  parent, 
subject  to  such  charge."  In  this  case  of  Browne  v,  Paull,  a 
trustee  was  directed  to  pay  the  income  of  minors'  property 
to  their  mother,  or  otherwise  apply  it  for  the  maintenance, 
education,  and  advancement  of  the  children.  It  was  held 
that  the  mother  took  the  income  subject  to  the  charge. 

Mr.  Rojicr,  after  enunciating  the  rule  that  trustees  cannot 
apply  the  interest  of  the  property  of  infants  to  the  mainte- 
nance of  the  infants  with  parents,  because  the  duty  of  main- 
tenance is  upon  the  parent,  says  that  the  rule  is  subject  to  two 
exceptions.  The  second  exception  is  where  the  interest  is 
given  to  the  father  himself,  for  the  maintenance  of  the 
legatee ;  in  this  case  it  being  considered  a  gift  to  the  parent. 
Roper  on  Legacies^  vol.  II.,  p.  1295. 

We  have  seen,  by  cases  already  cited,  that  the  rule  is  not 
limited  to  the  father^     The  right  of  the  mother  in  the  present 
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case,  thcTcfore,  is  this :  the  will  pves  her  the  entire  income  as 
a  Ixineficial  interest,  subject  to  a  charge  for  the  support,  main- 
tenance*, and  education  of  her  daughter  Hattie. 

Regarding  this  as  an  interest  vested  in  her  under  the  term* 
of  this  clause,  the  conclusion  seems  irresistible  that  she  almn- 
doned  it  by  her  refusal  to  request  her  dower  right  according 
to  the  terms  of  the  ninth  clause.  Nor  is  there  anything  in 
the  clause  which  displays  an  intent  on  the  part  of  the  testator 
that  this  result  should  not  follow.  The  concluding  sentena* 
of  that  clause  does  not  indicate  that  the  father  considered  the 
payment  of  this  income  to  the  mother  as  entirely  beneficial  to 
the  daughter.  It  is  true  that,  in  designating  the  terms  of  ]>av- 
ment,  he  mentions  separately  the  income  from  other  proj)erty 
payable  to  the  mother  and  this  income  payable  for  the  supjwrt 
of  the  daughter.  It  was  proper.  The  gifts  were  diflerent :  one 
was  absolute  and  the  other  coupknl  with  a  duty.  It  was 
natural  he  should  mention  both,  and  that  he  should  allude 
to  the  last  in  the  terms  of  the  l)equest  employed  at  the  begin- 
ning of  the  clause.  It  has  no  significance  Ixiyond  a  repetition 
of  the  first  sentence,  the  legal  effect  of  w^hich  wa^^  to  give  the 
widow  a  beneficial  interest.  It  was  urged  that  the  worJs, 
"  in  «ise  of  the  death  or  marriage  of  lier  mother,  then  so 
much  of  said  incH)me  as  may  l)e  necessfiry  for  the  lilxjral  sup 
port,  etc.,  of  Ilattie,  should  be  paid  by  the  executors,"  niise<l 
an  implication  that  upon  no  other  contingency  would  the 
right  of  the  widow  to  the  entire  income  be  defeated. 

If  the  right  to  receive  the  entire  income  is  an  interest,  and 
that  interest  is  defeated  by  the  express  provision  of  the  ninth 
sciction,  it  is  difficult  to  see  how  such  express  provision  can  l)e 
annulled  by  an  implication. 

The  c<mclusion  then  is  that  tlie  decree  that  the  executors 
ixiv  over  to  Marv  H.  Macknet  the  entire  income  of  Hattiet 

I  *'  V 

without  liability  on  her  part  to  account,  must  be  reversetl 

This  leaves  the  other  questions  propounded  in  the  infants 
]>etition,  in  the  Court  of  Chancery.  For  their  determination, 
the  cause  will  be  remitted. 
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For  reversal — Beasley,  C.  J.,  Depue,  Dixon,  Green, 
Knapp,  Lilly,  Reed,  Scudder,  Van  Syckel,  Wales. 
10. 

For  tiffirmance — Clement,  Dalrimple,  Wooduttll.     3. 


F()sti:r,  appellant,  and  Dey  and  others,  respondents. 

Where  a  purchaser  from  a  trustee  i?  not  bound  to  see  to  the  application 
of  the  purchase  money,  his  title  to  a  mortgage  can  be  defeated  only  by 
evidence  showing  that  at  the  time  of  the  assignment  he  knew  that  the 
trustee  contemplate<l  a  breach  of  trust,  and  intended  to  misappropriate  the 
money,  or  was,  by  the  very  oct,  applying  it  to  his  own  private  purpose. 


On  appeal  from  a  deoree  of  the  Chancellor.  The  ease  is 
reported  in  11  C.  E,  Green  182. 

3fr,  Joel  Parker  and  Mr,  laaae  W.  Scndilcrj  for  appellant. 

Mr,  Chdrlnt  Boreherlinrf  and  Mr,  James  lUeharda^  (of  New 
York,)  for  resj)ondents. 

Tiie  opinion  of  the  court  was  delivered  by 

Reed,  J. 

James  R.  Dey  and  James  C.  Dey  were  trustees  under  a 
deed  made  by  Richanl  Dey,  dated  Octol)er  1st,  1845.  A 
mortgage  for  §7000,  made  by  William  H.  and  Edward  W. 
McClave,  was  ai^signed  to  one  Gilbert,  and  by  Gill)ert  to  these 
trustees.  James  C.  died  December  13th,  18(35,  leaving  James 
R.  the  sole  surviving  trustee.  As  such,  he  assigned  this 
McClave  mortgage  in  January,  1868,  to  the  appellant, 
James  T.  Foster.  A  bill  was  filed  to  compel  an  account 
from  James  R.  Dey,  the  trustee,  and  also  to  comjiel  Foster 
to   deliver   up  the   said   mortgage    for   the    benefit   of   the 
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tni!*t  <*stiito,  and  to  arvfumt  for  tlie  interest  received  by  him 
thererm.  A  He<TC'e  was  made  in  aix-ordance  with  the  prayer 
of  the  comjilainant. 

FofsttT  a|)|>eal<  from  the  deeree  again.<t  himself.  The  decree 
a^iinst  Foster  was  maile  upon  the  ground  tliat  the  assignment 
of  this  mortgage  to  him  hy  Dey  was  fraudulent,  and  that  he 
was  a  |>arty  to  the  fraud. 

The  authority  of  the  trustee,  under  the  deed  of  trust,  was 
generjil  and  (H)mprt»hensive.  He  could  sell  or  lease  lands ;  he 
c*>uld  jKiy  off  encumbrances ;  he  could  make  improvements ; 
he  e^mld  invest  moneys  on  bond  and  mortgage,  and  could  pay 
legacies,  &c.  That  James  R.  Dey  had  authority  to  sell  thi? 
mortgage  is  clear ;  indeed,  it  is  admitted  in  complainant's 
bill.  It  is  clear  that  he  misapplied  the  moneys  receive<l  from 
the  sale.  He  place<l  the  money  into  two  houses,  erected  on 
his  own  land.  This  was  a  disposition  of  the  money  entirely 
foreign  to  the  objei't  of  the  trust.  It  was  a  palpable  misap. 
propriation  of  the  funds.  But  that  fact  does  not  in  itself  in- 
validate Foster's  title.  The  law  did  not  in  this  case  irapa?e 
upon  him  the  obligation  to  see  to  the  application  of  the 
purchase  money.  Perry  on  Trusfs,  §  795.  Foster's  title  can 
only  l)e  defeatetl  by  evidence  showing  that,  at  the  time  of  the 
assignment,  he  knew  that  the  trustee  contemplated  a  breach 
of  trust,  and  intended  to  misapply  the  money,  or  was,  by  the 
very  tninsiiction,  applying  it  to  his  own  private  purp<ises. 
Fie/d  V.  SohieffeUn,  7  Johns.  Ch.  150. 

The  bill  is  franieil  upon  the  idea  that  the  triLstee  >vas,  by  the 
very  transaction,  applying  the  mortgage  to  his  private  purpose. 
The  allegation  is  that  Dey,  the  trustee,  was  personally  in- 
debted to  Foster  in  the  suni  of  $15,000,  and  that  for  the  pay- 
ment of  that  sum,  the  trustee  assigned,  with  other  securities, 
this  mortgage.     There  is  nowhere  in  the  bill  an  allegation 
that  money  was  received  at  the  time,  and  in  consideration  of 
the  assignment,  that  such  money  was  misapplied,  and  that 
Foster  had  fraudulent  knowledge  of  the  intended  misappro- 
priation.    The  only  issue  raised  is,  did  the  trustee  assign  the 
mortgage  for  the  |>ay ment  of  an  antecedent  personal  debt  owing 
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l)y  him  to  Foster?  That  the  assignment  was  not  made  for 
such  purpose  is  clear.  The  three  checks  for  the  sums  of 
*3081.30,  $300,  and  $2700,  respectively,  wnth  the  testimony 
of  Foster  as  to  the  calculation  of  discount,  and  methcxl  of  pay- 
ment, together  with  the  testimony  of  Dey,  places  this  question 
l)eyond  controversy.  Indeed,  it  was  not  made  a  question  in 
the  argument,  nor  is  it  an  element  in  the  Chancellor's  opinion. 
UjM^n  the  issue  raised  in  the  pleadings,  therefore,  the  title  of 
Foster  is  valid. 

The  hulk  of  the  evidence  taken,  the  argument,  the  opinion 
of  the  Chancellor,  are  concerned  in  establishing  or  discussing 
questions  of  fact  entirely  beyond  the  scope  of  matters  pleaded. 
As  a  matter  of  principle,  this  evidence  could  be  rejected  as 
irrelevant. 

The  good  sense  of  pleading  and  the  language  of  the  books 
both  require  that  every  material  allegation  should  be  put  in 
issue  by  the  pleadings,  so  that  the  parties  may  be  duly 
apprised  of  the  essential  inquiry,  and  may  be  enabled  to  col- 
lect testimony  and  form  interrogatories  in  order  to  meet  the 
question.  Without  the  observance  of  this  rule,  the  use  of 
pleadings  becomes  lost,  and  parties  may  be  taken  at  the  hear- 
ing by  surprise.  Moores  v.  Moores,  1  C.  E.  Greeii  278 ; 
Burnluxm  v.  Daliing,  3  C  E.  Green  134,  and  cases  cited. 

How  the  aspect  of  the  cause  would  have  shifted  had  the 
issue  decided  been  raised,  can  only  be  conjectured,  and  it  is 
unfair  to  conclude  parties  by  adjudicating  upon  an  issue  first 
made  by  the  evidence,  and  not  tec^hnically  within  the  limits 
of  inquiry.  As,  however,  no  objection  was  made  to  the  testi- 
mony as  irrelevant  in  this  particular,  and  as  I  am  forced  to 
the  conclusion  that  the  complainant  below  stands  in  no  better 
position  upon  the  case  made  by  the  evidence,  I  will  consider 
the  cause  as  here  presented. 

The  facts  which  below  induced  the  Chancellor  to  a  conclu- 
sion that  Foster  had  a  fraudulent  knowledge  of  the  intended 
misappropriation  of  the  funds  received  from  this  assignment, 
were  these :  First.  That,  acconJiug  to  the  statements  of  Dey 
and  Foster,  the  latter  was  indebted  to  the  former  in  the  sum 
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of  ?0 1,045,  on  advances  secured  bv  fertilizers,  and  $45(K> 
scHured  hv  nmrtjra^ ;  that  Foster  does  not  produce  his  \iOok> 
to  show  his  dealings,  and  docs  not  recollect  what  other  mon- 
gra^res,  if  any,  ho  held  u|K>n  Dey V  proj)erty  at  the  time  of  thi* 
Jts^'iJ^nInent.  StcorifL  That  Dey's  clerk  eollect(Hl  the  inten->t 
and  recKiipted  for  it  in  the  name  of  Dey,  after  the  assignment. 
Third,  That  Foster  did  not  inquire  conceniing  the  use  hy  the 
trustee  of  the  money  received,  nor  alx>ut  the  value  of  the 
niortpiged  premises  ;  and  Fourth,  That  I)ey  sold  the  mortgage 
at  a  discount  of  fourteen  per  cent.  The  answers  of  both  I>ev 
and  Foster,  and  their  testimony,  are  to  the  effect  that,  during 
the  j)eri(Kl  of  these  transactions,  l)oth  occupied  the  same  office, 
and  that  Dey  was  a  manufacturer,  and  Foster  a  dealer,  in  ferti- 
lizers ;  that  Dey  advanced  fertilizers,  and  Foster  advamt-il 
money,  and  ujK)n  their  sjile  deduct(Hl  his  commissions.  At 
the  time  of  this  assignment  the  advance  of  money  to  Dey,  and* 
r»f  coiirs(»,  of  fertilizers  to  Foster,  amounted  to  §48,861.  IXy 
says  that  at  that  time  he  was  solvent ;  that  subsecpiently  hi> 
j)oiidrette  works  were  indicted.  lie  was  comiK^lled  to  teiir 
down  his  kilns,  erected  at  great  ex|X'nse,  and  his  business,  the 
source  of  revenue,  was  sus[>ended.  This,  with  a  failure  of  a 
creditor,  resulted  in  l)ankriipt<-T  in  the  fall.  While  his  hii>i- 
iH^ss  Wits  hcjuy,  and  he  was  a  large  lK)rrower,  the  evitlom'e 
does  not  convince  me  that  he  suppose<l  himself  insolvent  at 
the  lK»ginning  of  the  year  18G8.  It  certainly  dcK*s  not  show 
that  Foster  had  any  knowledge  of  his  insolvcncv.  Kven* 
cent  Foster  had  advanced  to  Dey  was  secured  by  property 
owned  by  Dey,  either  personal  or  real.  There  is  nothing  to 
show  that  he  had  knowledge  of  any  other  indebtcnlness  of  Dey 
which  he  was  luiable  to  ])ay  or  secure.  Nor  would  the  tact 
that  the  trustee  was  borrowing  large  sums  of  money,  and  that 
his  property  was  mortgaged,  l>e  sufficient,  in  my  opinion,  to 
advertise  the  purchaser  of  a  trust  se<*urity,  of  an  intention  on 
the  [)art  of  the  trustee  to  misapply  the  proeeals  of  the  assign- 
ment. 

Again,  the  interest  was  collected  subsequently  to  the  assign- 
ment, by  checks  drawn  in  the  name  of  Mr.  Dey,  as  they 
had   b(»en   draww  ^T^vvou^ly.     Mr.  Woodruff  was  a  clerk 
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of  Mr.  Dey ;  he  was  known  as  his  clerk ;  he  was  accus- 
tomed to  collect  and  receipt  for  him ;  he  was  in  the  office 
occupied  by  Foster.  After  the  assignment,  Foster  rec|uested 
him  to  receive  this  money.  He  did  so,  and  paid  it  to  Fos- 
ter. He  took  checks  and  receipted,  as  the  McClaves  evi- 
dently knew  he  was  authorized  to  do,  in  the  name  of 
Dev.  I  think  it  was  done  to  avoid  the  trouble  of  a  notice 
of  the  assignment  and  the  execution  of  a  new  power  from 
Foster  to  collect  and  receipt.  This  circumstance  does  not 
impress  me  as  very  significant  upon  the  fact  of  Foster's 
knowledge  of  Dey's  intention  to  defraud  the  estate  by  his 
misappropriation  of  trust  funds,  while  insolvent.  On  the 
other  hand,  it  strikes  me  that  if  a  man  as  cautious  as  Foster, 
had  been  privy  to  such  a  design  on  the  part  of  Dey,  he  would 
not  have  imjKjriled  his  title  to  this  mortgage  by  so  open  and 
provable  a  transaction,  if  it  could,  in  any  degree,  be  (»onstrued 
into  evidence  of  his  participation  in  the  fraud. 

Again,  that  Foster  did  not  inquire  into  the  value  of  the 
mortgaged  premises,  cannot  affect  the  present  question.  He 
certainly  jxiid  the  amount  of  the  mortgage,  less  the  discount. 
The  effec*t  of  anv  doubt  about  the  security  would  l)c  to  account 
for  a  low  or  inadcKjuate  consideration  paid  for  the  mortgage. 
Beyond  that  it  has  no  force. 

Lastly,  the  rate  of  disc^ount  is  relied  upon  to  show,  not  a 
doubt  of  the  freehold  security,  but  that  the  discount  was  so 
great  that  it  should  have  warned  Foster  that  Dey  was  necessi- 
tous, dnd  that  he  had  pressing  need  for  money  at  the  time  of 
the  assignment ;  that  the  fact  of  such  necessity  should  have 
raised  in  Foster's  mind  a  conviction  that  the  purpose  of  the 
sale  was  illegitimate  and  fraudulent.  If  the  consideration  re- 
ceived for  this  mortgage  was  strikingly  below  the  market 
value  of  such  securities,  it  would  certainly  be  a  strong  circum- 
stance to  warn  a  purcluiser  of  the  improbability  of  a  trustee 
making  such  a  ruinous  sacrifice  for  the  purposes  of  the  trust 
estate.  But  was  the  rate  of  discount  in  this  instance  exces- 
sive? The  mortgage  was  a  six  per  cent,  security.  It  did  not 
mature  until  1870  and  '71,  one-half  in  October  of  each  year» 
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The  legal  rate  was  seven  per  cent.  The  mortgage  at  par  ^\•as 
worth  only  $6985.  Foster  paid  $6081.  The  discount  was 
a  trifle  less  than  thirteen  per  cent.  This  was  at  the  beginning 
of  the  year  1868.  I  think  no  person  conversant  with  the  sale 
of  mortgages  at  that  time,  particularly  in  the  section  of  the 
stiite  where  this  was  negotiated,  can  say  that  it  was  an  unusual 
transaction.  If  not  unusual  in  itself,  then  it  cannot  become 
so  by  the  fact  that  the  sale  was  made  by  a  trustee.  Under 
this  trust  deed,  the  need  of  money  for  the  purposes  of  the 
trust  estate  might  easily,  before  the  maturity  of  that  mortgage, 
become  imperative.  The  trustee  so  having  the  power  of  sale, 
and  it  having  been  made  in  what  I  conceive  to  be  no  unusual 
manner,  or  at  no  obvious  sacrifice,  I  do  not  think  any  knowl- 
edge can,  from  it,  be  charged  upon  Foster  of  the  intended 
disposition  by  Dey  of  the  trust  fund  received  from  the  sale. 

My  conclusion  upon  the  whole  case  is,  that  the  evidence  is 
insufficient  to  show  that  "  at  the  time  of  the  assignment  he 
knew  that  the  trustee  contemplated  a  breach  of  trust,  and  in- 
tended to  misapply  the  money." 

The  decree  made  against  the  said  Foster  should  be  reversed. 

For  reversal — Beast.ey,  C.  J.,  Clement,  Depue,  Dixo.v, 
DoDD,  Green,  Latiirop,  Reed,  Scudder,  Wales.    10. 

For  affirmance — Dalrimple,  Knapi»,  Van  Syckkl, 
WooimuLL.     4. 


Jac/obus,  appellant,  and  The  Mutual  Benefit  Life  I>'- 
SURANCE  Company  and  others  respondents. 

1.  A  mortgage  executed  and  acknowle<1g*d  and  put  upon  record  by  the 
mortgagor,  in  purhuance  of  a  prior  contract  for  a  loan  on  8uch  securitv, 
and  afterwardrt  delivered  to  the  mortgagee  when  the  mortgage  money  »* 
advanced,   will   have  priority   in   equity   over   lieod  of  mechanics  ^ 
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aterialmen  for  work  and  materials  furniphed  after  the  mortgage  is  re* 
rded,  for  the  erection  of  a  building  on  the  mortgaged  preminefl,  built  by 
e  mortgagor,  which  was  commenced  between  the  recording  of  the  mort- 
ge  and  its  delivery ;  the  mortgagee  having  no  knowledge  of  the  com- 
encement  of  the  building  when  he  parted  with  hifl  money.  In  equity,  the 
ortgage,  when  delivered,  will  have  relation  to  the  agreement  for  the  loan» 

2.  A  judgment  under  the  mechanics'  lien  law,  against  the  owner  of  the 
nd,  is  conclusive  as  respects  a  subsequent  mortgagee. 

3.  Within  the  meaning  of  the  mechanics'  lien  law,  a  building  is  com- 
enced  when  the  permanent  work  upon  the  ground,  whether  of  excavation 

construction,  has  progressed  so  far  as  to  inform  reasonable  observers  that 
is  designed  for  the  erection  of  a  building. 

4.  An  instrument  in  form  of  a  mortgage  does  not  become  a  mortgage 
r  the  mere  fact  of  its  being  recorded,  if  it  has  not  been  delivered  between 
e  parties.    Per  Dixon,  J. 

5.  Where  a  mortgagee  has,  in  his  pleading,  claimed  priority  for  his 
ortgage,  on  the  ground  that  it  was  delivered  to  him  on  a  certain  day  to 
cure  a  debt  then  existing,  he  cannot,  at  the  hearing,  entitle  himself  to 
ch  priority,  on  the  ground  that,  although  the  debt  was  actually  created 
id  the  mortgage  was  actually  delivered  after  that  date,  yet,  by  reason  of 
her  circumstances,  not  disclosed  in  the  pleading,  his  lien  should,  in  equity, 
late  to  the  day  named.  Per  Dixon,  J.,  (a  minority  of  the  court  concurring.) 

6.  A  judgment  for  the  plaintiff  upon  a  mechanics'  lien  claim,  is  not  con- 
usive  against  a  mortgagee  of  the  realty,  whose  mortgage  was  created  and 
corded  after  the  building  commenced  and  before  the  claim  was  tiled,  and 
ho  was  not  made  a  defendant  in  the  suit.  It  is,  notwithstanding  the  \ 
dgment,  competent  for  such  a  mortgagee  to  show,  in  a  contest  for  priority 
itween  himself  and  the  lien  claimant,  that  the  claim  filed  is  not  according 

the  statute,  and  hence  the  debt  is  not  a  lien.    Per  Dixon,  J. 

7.  Where  an  owner  of  land  has  commeDced  the  erection  of  a  building, 
id  then  given  a  mortgage  on  the  premisee,  which  is  duly  recorded,  and 
ten  conveyed  the  property  subject  to  the  mortgage,  if,  afterwards,  the 
aimant  of  a  mechanics'  lien  files  his  claim,  making  only  the  last  pur- 
laser  defendant  as  owner,  the  mortgagee's  estate  is  unaffected  by  the  lien, 
er  Dixon,  J. 

This  case  in  the  Court  of  Chancery  is  reported  in  11  C.  E. 
ireen  389. 

Mr,  R,  S.  Green  and  Mr.  Corilandt  Parker,  for  appellant. 

Mr.  a  F.  HiU,  Mr.  E.  8.  AtwaUr,  Mr.  W.  P.  Wilson  and 
fr.  Williamaan,  for  respondents. 


\ 
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Deim:e,  J. 

I  ftiiieur  ill  the  r»pinion  of  the  Chan<?elli>r  that  the  excava- 
tion for  the  foundation,  when  so  far  progrea-sed  with  a?  to 
make  it  apparent  on  the  ground  that  the  building  Is  to  l)e 
enf<'tr.*fl,  i.s  the  "  e^innnenrvment  of  the  building/'  within  i\w 
incraning  of  the  mwhanic>i'  lien  law.  If  tlie  work  of  ereetinir 
the  struetUHi  i.s  pnK.'ei.Hled  with  thereafter,  with  such  diligence 
a?s  to  make  it  ajjparent  that  the  original  intention  to  build  ha* 
not  lK-<*n  alxindone<l,  the  lien  of  p^nsons  furnishing  lalwrnr 
materials  for  the  (f>nstruetion  of  the  buildinur,  will  relate  to 
the  time  of  such  commencement.  In  this  respect,  I  agree 
fully  with  the  views  of  Mr.  Jitstice  Dixon  in  his  opinion. 

I  also  concur  in  the  0{)ini(m  of  the  Chief  Justice  that  a 
judgment  recovered  on  a  lien  claim  has  the  same  quality  of 
con(!lusiveness  as  an  ordinary  common  law  judgment,  when 
put  in  issue  in  a  (rollateral  proceeding;  that  it  may  be  avoided 
for  fraud,  but  cannot,  in  such  proceeding,  be  set  aside  for  ini- 
[HTfections  in  the  lien  claim,  or  irregularities  in  the  proeeeu- 
tion  of  the  suit. 

The  reasoning  of  Mr.  Justice  Dixon  on  the  first  of  these 
propositions,  and  of  the  Chief  Justice  on  the  second,  is  .^.» 
thorough  and  satisfactory  that  no  further  discussion  of  those 
matters  is  necessary. 

Th(»  cont<^t  is  iKitween  Jacobus,  the  mortgagee,  and  the 
lien  claimants,  Thomj)son,  Warner,  and  Purdy  &  Co.,  with 
respect  to  the  priority  of  the  Jacobus  mortgjige  for  §60, W 
over  the  mechanics'  lien. 

The  loan  for  which  this  mortgage  was  given  was  negotiatwl 
by  one  Butterficld  with  Dimock.  The  bargain  was  con- 
cluded the  latter  part  of  April  or  the  1st  of  May,  1870.  It 
wius  for  a  loan  of  $80,000,  for  which  a  mortgage  for  ?60,00(' 
wjts  to  be  given,  and  the  residue  to  be  secured  by  a  pledge  ot 
st(K*k.  The  mortgjige  was  directed  to  be  made  out  to  Jacobus 
and  in  pursuance  of  this  arrangement,  Dimock  and  his  wife 
made  and  excnnited  the  mortgage  in  question.  It  bejirs  date 
on  the  2d  of  May,  1870,  and  was  acknowledged  on  the  4th, 
and  duly  recorded  in  the  clerk's  office  of  the  county  of  VbIoOj 
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Oil  the  13th  of  that  month.  After  the  mortgage  had  been  re- 
corded, Dimoek  took  it  from  the  clerk's  oflBce  and  carried 
it  to  New  York  city,  and  on  the  7th  of  June,  1870,  delivered 
it  to  Jacobus,  together  with  the  stock  to  be  pledged  for  the 
additional  $20,000,  and  received  Jacobus'  check  for  the 
$80,(J00. 

Butterficld  was  a  partner  in  business  w^ith  Jacobus.  Whether 
he  was  his  agent  in  negotiating  this  loan,  does  not  appear. 
Xor  is  it  necessary,  in  order  to  give  Jacobus  such  rights  as 
arise  from  the  original  contract  for  a  loan,  that  Butterfield 
should  have  had  authority,  at  that  stage,  to  act  in  the  prem- 
ises as  his  agent.  The  contract  with  Diraock  was  for  a  loan 
to  be  made  by  Jacobus,  and  the  security  for  it  was  directed  to 
be  made  to  him.  By  accepting  the  security  and  making  the 
loan  upon  it  in  execution  of  the  precedent  agreement.  Jacobus 
ratified  the  act  of  Butterfield.  The  subsequent  adoption  of 
an  act  of  agency  relates  back  to  the  original  transaction,  and 
is  the  same  in  law  for  all  purposes  as  if  the  authority  had 
previously  been  conferred.  Lawrence  v.  Taylor,  5  Hill  107 ; 
Sheldon  v.  Smith,  28  Barb.  593. 

The  first  work  in  the  excavation  for  the  foundation  was 
done  on  the  28th  of  May,  1870. 

The  contention  of  Jacobas  is,  that  in  equity  his  mortgage 
w  ill  have  relation  as  an  encumbrance,  to  the  time  when  the 
mortgage  was  recorded.  On  the  other  hand,  the  lien  claim- 
ants insist  that  the  mortgage  cannot  be  considered  as  an 
encumbrance,  except  from  the  time  of  delivery  to  Jacobus 
and  the  actual  advance  of  the  money  upon  it,  and  that  by 
force  of  the  provisions  of  the  mechanics'  lien  law,  they  are 
entitled  to  priority  over  the  mortgage. 

There  are  numerous  cases  in  which,  in  courts  of  law,  effect 
has  been  given  to  common  law  conveyances,  such  as  deeds 
and  mortgages,  as  of  a  time  antecedent  to  the  time  of  the 
complete  performance  of  all  the  acts  which  are  necessary  in 
law  to  perfect  the  title.  This  is  done  in  order  to  give  effect 
to  the  intention  of  the  parties.  How  early  this  equitable 
doctrine  was  adopted  by  courts  of  law,  will  appear  from  a 
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c'itation  from  Mr.  Viner'.'S  abridgment :  *'  Where  there  are 
divers  acts  concurrent  to  make  a  conveyance,  estate,  or  other 
thing,  the  original  act  shall  be  preferred,  and  to  this  the  other 
act??  shall  have  relation/'  Vin.  Abr.y  Relation^  E  8,  ro/. 
XVIII.,  p.  290.  Mr.  Cruke  ako  states  the  doctrine  with 
distinctnef^s,  in  the  following  words:  "There  is  no  role 
l>etter  founded  in  law,  reason,  and  convenience,  than  this: 
tliat  all  the  several  parts  and  ceremonies  necessary*  to  com- 
plete a  conveyance,  shall  be  taken  together  as  one  act,  and 
operate  from  the  substantial  part  by  relation."  5  Oram  on 
Heal  Prop.  510.  This  passage  is  quoted  with  approbation, 
by  Catron,  J.,  in  Landes  v.  Brant,  10  How.  348-372,  in 
which  case  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  a  patent  to  a  debtor  holding  a  defective  Spanish 
title  enured,  by  relation,  to  the  benefit  of  a  purchaser  at  a 
sale  under  execution,  made  prior  to  the  issuing  of  the  patent. 
Where  several  acts  are  necessary  to  make  a  complete  convey- 
ance, as  between  the  parties  to  it,  if  justice  requires  it,  the 
conveyance  will  be  regarded  as  having  been  made  at  the  fii^ 
act,  to  which  all  the  subsecjuent  acts  will  have  relation.  Prdi 
V.  Potter,  21  Barb.  589.  A  deed  may,  in  its  operation,  be  made 
to  relate  back  to  the  time  of  the  contract  for  the  purchase  of 
the  land,  as  Ijetween  the  same  parties,  where  such  relation  i> 
in  furtherance  of  justice.  Jackson  v.  Bard,  4  Johns.  Ch. 
230;  Jackson  v.  Bull,  1  Johns.  Cas.  81.  If  a  bargain  and 
sale  be  enrolled  w^ithin  six  months,  it  relates  to  the  time  of 
its  date,  and  passes  ab  initio.  Though  the  bargainor  or  ba^ 
gainee  die  after  the  indenture  executed,  and  before  enroll- 
ment, the  estate  passes.  Com.  Dig.,  Bargain  and  Sale,  B  9. 
In  Doe  v.  Knight,  5  B.  &  C.  671,  a  mortgage  sealed  and 
executed  by  the  mortgagor,  and  declared  by  him  to  be  his 
deed,  in  the  presence  of  a  witness,  was  held  by  the  court— 
Bayley,  J.,  delivering  the  opinion — a  valid  conveyance  at 
law,  as  against  a  devisee  in  trust  for  the  payment  of  debts, 
although  it  was  kept  by  the  mortgagor  in  his  own  posseasioo, 
and  did  not  come  to  the  hands  of  the  mortgagee  until  after 
the  death  of  the  mortgagor.     In  Rogers  v.  Potter^  3  Vnto^ 
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78,  a  widow  to  whom  dower  was  assigned  was  allowed  to 
recover  damages  for  waste  on  the  premises  assigned  to  her, 
which  had  been  done  pending  her  application  for  dower,  and 
before  her  estate  in  dower  had  become  consummated  by  actual 
assignment.  Other  instances  of  the  application  of  the  doc- 
trine that  deeds  of  (conveyance,  when  once  delivered,  shall 
have  operation,  by  relation,  as  of  a  time  prior  to  delivery,  if 
it  be  necessary  to  effect  the  intention  of  parties,  and  be 
required  for  the  advancement  of  justice,  will  be  found  in  the 
following  citations :  Com.  Dig.,  Bargain  and  Sale^  B  9,  B 
10;  Jacobus  Law  Dictionary ,  Title  Relation;  Shellexfa  case, 

1  Coke  99  ;  Johnson  v.  Stxygg,  2  Johns.  510 ;  Heatfi  v.  BosSy 
12  Johns.  140;  Jackson  v.  Dickenson,  15  Johns.  309;  Jack- 
son  V.  Ramsay,  3  Cow.  75;  Fuller  v.  Van  Geisen,  4  Hill 
171-174;  Bamcord  v.  Kuhn,  36  Penn.  388;  4  Kent  454; 

2  Washb.  on  Real  Prop.  619. 

Whatever  difficulty  may  be  encountered  in  giving  effect  to 
this  legal  principle  in  a  court  of  law,  because  of  the  rigidity 
of  its  forms  of  procedure,  no  embarassment  whatever  will  1x3 
experienced  in  giving  it  full  scope,  under  the  more  flexible 
procedure  of  a  court  of  equity.  As  was  said  by  Ventris,  J., 
"  Relations  are  fictions  of  law  which  are  always  accompanied 
with  equity ''  (2  Ventris  200).  It  is  a  maxim  of  equity  that  what 
has  been  agreed  to  be  done,  and  what  ought  to  be  done,  shall, 
for  the  advancement  of  justice,  be  regarded  as  done.  1  Story's 
Eq.,  §§  64  g,  69.  In  the  application  of  this  principle  to  executory 
contracts,  a  court  of  equity  will  regard  the  contract  as  if  exe- 
cuted as  soon  as  made,  so  far  as  the  rights  of  the  parties  irder 
sese  are  concerned,  especially  if  such  relation  be  necessary  to 
carry  into  effect  the  intention  of  the  parties  to  the  contract.  An 
apt  illustration  of  the  practical  administration  of  this  rule  will 
be  found  in  the  doctrine  of  the  court  with  respect  to  the 
specific  performance  of  contracts  for  the  conveyance  of  lands. 
The  contract  itself  determines  the  rights  and  obligations  of  the 
parties  inter  sese,  and  is  regarded  as  if  it  had  been  specifically 
executed.  Haughwovt  v.  Murphy,  7  C.  E.  Green  531 ;  1 
Sxyden  on  Vendors  (175)  270. 
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The  negotiations  between  Butterfield  and  Dimork  lesalted 
in  a  contract  for  a  loan  a|K>n  a  securitv  to  be  giv«i.  That 
the  contract  was  for  a  mortgage  on  the  premise!?,  as  they  were 
at  that  time,  is  manifest.  The  sum  loaned  was  large,  and 
there  is  no  proof  that  either  Butterfield  or  Jacobos  consented 
to  aor-ept  anything  less  than  the  security  of  the  title  as  it  then 
was,  or  that  they  knew  that  Dimock  proposed  to  erect  a 
building  on  the  mortgaged  premises,  or  that  they  were  aware, 
when  the  m  mey  "vi-as  advanced,  that  he  had  commenced  it« 
erection,  and  that  the  mortgaged  premises  might  thereby 
l>ecome  subject  to  liens  having  priority  over  the  mortgage 
txirgained  for.  As  between  him  and  Dimock,  Jacobus  w{l< 
entitled  to  have  the  title  that  he  bargained  for,  as  the  security 
for  the  loan.  Lounsberry  v,  Locander^  10  C.  E.  Green  5W. 
The  mortgage  was  executed,  acknowledged,  and  recorded. 
Everything  necessary  to  make  it  a  complete  instrument  had 
been  done,  except  deliv^ery.  There  can  no  doubt  that  as 
against  Dimock  or  a  grantee  under  him,  by  a  voluntary 
conveyance  unknown  to  the  mortgagee,  the  mortgage  when 
delivered  would,  in  equity,  have  relation  to  the  time  when 
it  was  deposited  for  record,  if  not  to  the  time  when  the  con- 
tract to  loan  was  concluded. 

But  the  doctrine  of  relation  being  a  fiction  of  law  adopted 
for  the  advancement  of  justice,  will  never  be  resorted  to  where 
it  would  occasion  wrong  to  third  parties.  Butler  and  Bakers 
case,  2  Coke  25 ;  Jackson  v.  Bard,  4  Johns.  230. 

The  inquiry  then'  arises  whether  the  lien  claimants  have 
such  rights  as  forbid  the  application  of  this  doctrine  in  this 
case. 

The  lien  claimants  have  no  equities  superior  to  the  equity 
of  the  mortgagee.  The  lot,  without  improvements,  was  worth 
$60,000.  The  building  projected  was  of  palatial  dimensions. 
In  its  unfinished  condition,  $125,000  had  been  expended  on  it. 
The  work  of  excavation,  which  had  been  done  before  the  7th 
of  June,  when  the  mortgage  was  delivered,  amounted  to  the 
insignificant  sura  of  $61.50.  The  entire  work  of  the  build- 
ing was  done  "  by  the  day,"  by  persons  employed  by  Dimock 
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No  part  of  it  was  put  out  under  contract.  The  services 
for  which  Thompson  filed  his  lien  claim,  are  stated  therein 
to  have  been  performed  l)etween  the  1st  of  June,  1870, 
and  the  1st  of  October,  1873.  Warner's  claim  is  for  work 
done  between  July  Ist,  1871,  and  December  23d,  1872,  and 
Purdy  &  Co.'s,  for  work  done  between  May  1st,  1872,  and 
May  Ist,  1873.  Before  any  of  the  services  for  which  the 
liens  were  filed  were  rendered,  with  the  exception  of  the  ser- 
vices of  Thom[)8on  as  architect  and  superintendent,  between 
the  1st  and  7th  of  June,  the  money  for  which  the  mortgage 
was  given  was  advanced,  and  the  mortgage  had  been  delivered. 
If  the  registry  took  effect  from  the  delivery  of  the  mortgage, 
it  became  operative  as  constructive  notice  before  any  of  the 
services  were  performed  for  which  the  liens  are  claimed,  with 
the  exception  of  those  of  Thompson  between  the  1st  and  7th 
of  June. 

If  the  lien  claimants  are  permitted  to  occupy  a  position  of 
advantage,  they  do  not  acquire  it  in  virtue  of  any  equity 
which  can  c*ountervail  the  strong  equity  of  the  mortgagee. 
They  claim  that  position  under  the  eleventh  section  of  the 
mechanics'  lien  law  of  1853,  as  amended  by  the  first  section 
of  the  supplement  of  1863. 

By  these  sections,  provision  is  made  for  a  sixicm\  fieri  /aaa^ 
upon  the  judgment  on  a  lien  claim;  and  it  Ls  provided  that 
the  deed  of  the  sheriff  to  the  purchaser  shall  convey  the  estate 
in  the  lands  and  building  which  the  owner  had  at,  or  at  any 
time  after,  the  commencement  of  the  building,  "  subject  only 
to  all  mortgages  and  other  encumbrances  created  and  recorded, 
or  registered,  prior  to  the  commencement  of  the  building." 
Nix.  Dig.  574,  581,  §§  11,  66 ;  Revision  456,  §  23. 

The  object  the  legislature  had  in  view  in  this  enactment 
was  to  make  the  public  records  the  repository  of  information 
to  those  who  proposed  to  do  work  or  furnish  materials  in  the 
erection  of  buildings,  of  the  encumbrances  which  should  have 
priority  over  their  liens.  The  appellant's  mortgage  was  exe- 
cuted and  acknowledged  ("  created  ")  and  recorded  before  the 
building  was  commenced.     The  lien  claimants  do  not  pretend 
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that  they  were  misled  by  the  condition  of  the  record.  If  they 
had  examined  the  records  they  would  have  obtained  the  in- 
formation which  the  act  provides  for.  Two  of  the  claimants 
did  no  work  until  long  after  the  mortgage,  in  the  strictest 
sense,  had  become  in  all  respects  perfect.  The  third  had  per- 
formed comparatively  little  service  before  that  event.  Under 
these  circumstances,  to  give  them  priority  over  the  appellant^s 
mortgage  would  be  inequitable. 

In  my  judgment,  the  appellant  is  entitled,  in  a  court  of 
equity,  to  priority  with  respect  to  this  mortgage  over  the  lien 
claimants. 

Nor  am  I  willing  to  yield  to  the  notion  that  the  appellant 
is  debarred  of  this  relief  on  the  ground  of  supposed  defects  in 
his  answer.  No  objection  on  that  ground  was  made  by 
counsel,  either  in  the  Court  of  Chancery  or  in  this  court. 

The  decree  should  be  reversed  in  so  far  as  the  appellant's 
mortgage  for  $60,000  was  postponed  to  the  judgments  of  the 
lieu  claimants. 

Bkasley,  C.  J. 

My  conclusions  in  this  (^se  are  as  follows,  viz. : 
First.  That  the  building  in  question  was  begun,  within  the 
meaning  of  the  lien  law,  before  the  delivery  of  the  Jacobus 
mortgage.     On  this  point,  I  agree  with  the  view  expressed  in 
the  opinion  of  Judge  Dixon. 

Secovd,  I  dissent  from  the  doctrine  of  that  opinion  touching 
the  eifect  to  be  given  to  a  judgment  obtained  by  force  of  the 
mechanics'  lien  law.  It  seems  to  me  that  such  a  judgment 
nmdered  against  the  owner  of  the  land,  is  final  as  against  a 
subsequent  mortgagee.  It  is  true  that  according  to  the  principles 
of  the  common  law,  a  judgment  binds  only  the  defendant  and 
his  privies ;  but  the  mechanics'  lien  law  imparts  to  its  judg- 
ments a  greater  efficacy  than  this.  This  act  provides  that  the 
suit  to  enforce  the  lien  shall  go  against  the  owner  and  builder; 
no  other  person  can  be  joined  as  a  party ;  and  it  makes  the 
judgment  so  obtained,  a  lien  on  the  land  from  the  oommenoe- 
ment  of  the  building,  and  it  declares  that  a  sale  thereunder 
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shall  pass  the  title  of  such  owner,  clear  of  all  subeequent  en- 
cumbrances. To  this  purpose,  I  think  the  language  of  the 
act  very  clear.  It  says  that  the  sheriff's  deed  shall  convey 
the  premises,  "subject  to  all  prior  encumbrances  or  estates 
created  by  or  obtained  against  such  owner  afterwards,  and 
from  all  estates  and  encumbrances  created  by  deed  or  mort- 
gage made  by  such  owner,  or  any  one  claiming  under  him, 
and  not  recorded  or  registered  in  the  office  of  the  clerk  of  the 
county,  at  the  commencement  of  said  building."  {Nix,  Dig. 
574,  §11.) 

In  the  suit  against  the  owner,  the  court,  by  force  of  this 
act,  is  required  to  pass  upon  the  regularity  of  the  proceedings 
of  the  lien  claimant,  and  to  adjudge  whether  his  claim  consti- 
tutes a  lien.  After  the  rendition  of  such  judgment,  and  in 
view  of  the  statutory  provision  just  cited,  declaring  that  a  sale 
under  it  shall  pass  the  title,  free  from  the  claims  of  subsequent 
encumbrances,  it  is  difficult  to  see  how  it  can  be  plausibly  con- 
tended that  in  a  collateral  proceeding  such  judgment  can  be 
superseded,  on  the  plea  that  the  proceedings  on  which  it  is 
founded  were  irregular  or  informal.  That  such  judgment, 
like  all  other  judgments,  can  be  impeached  by  any  person 
affected  by  it,  on  the  groimd  of  fraud,  cannot  be  questioned ; 
but  it  would  appear  to  be  invincible  against  all  other  assaults. 
And  it  is  obvious  that  it  must  have  this  force  against  all  the 
world,  or  it  has  no  force  whatever  against  any  one  but  the 
owner.  If  the  subsequent  encumbrancer  is  not  conclusively 
l)ound,  he  is  not  bound  at  all,  for  the  judgment  must  be  effec- 
tive against  him  under  the  statute,  or  it  is  res  inter  alios  acta, 
and  cannot  even  be  offered  in  evidence  against  him,  except  for 
the  single  purpose  of  showing  the  transfer  of  the  title  of  the 
owner  to  the  purchaser  at  the  sheriff's  sale.  If  these  judg- 
ments are,  in  truth,  possessed  of  no  greater  force  than  this, 
then  the  act  of  purchasing  property  under  them  is  an  act  of 
simple  folly,  for  the  title  so  acquired  must  be  in  doubt,  so  long 
as  a  mortgage  dating  subsequent  to  the  commencement  of  the 
building  remains  unsued  on,  or  until  the  statute  of  limitations 
has  granted  the  title.     A  legislative  act  thus  leading  in  its 
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orderly  o|>eration  to  the  sale  of  contestable  titles,  would  be  a 
marvel  of  unwisdom,  and  the  intention  to  produce  such  a  result 
is  not  to  be  imputed  to  the  framers  of  this  law,  unless  from 
reasons  entirely  demonstrative.  It  may  not  be  a  perfect 
scheme  which  permits  a  judgment  against  one  man  to  have 
any  eifect  in  concluding  the  rights  of  another  who  is  no  part)' 
to  it,  but  it  is  to  be  remembered  that  by  giving  to  the  lien 
claimant's  judgment  the  force  I  attribute  to  it,  the  person 
holding  the  junior  encumbrance  is  subjected  to  the  inability 
to  object  only  to  irregularities  and  informalities,  because  if  the 
judgment  so  entered  be  for  a  sum  greater  than  what  was  doe, 
or  for  a  claim  which  was,  in  truth,  not  lienable,  a  case  of  fraud 
would  be  presented,  and  thus  the  transaction,  notwithstanding 
the  judgment,  would  be  open  to  invalidation.  It  is,  perhaps, 
no  great  hardship  to  a  mortgagee  to  say  to  him  that  he  cannot 
have  the  right  to  set  up  against  the  lien  claimant  errors  in 
form  or  mistakes  in  i)roi»edure  ;  but,  at  all  events,  he  takes  hw 
mortgage  with  full  knowledge  that  the  question,  whether  the 
claims  of  workmen  and  materialmen  are  liens  or  not,  and  that 
the  amount  of  such  claims,  will  be  settled  in  a  suit,  not  against 
himself,  but  in  one  against  the  owner  of  the  building,  who,  for 
this  purpose,  will  be  his  representative.  Whether  it  would 
not  be  well  in  such  a  suit,  to  bring  in  as  parties  all  persons 
clainn'ng  an  interest  in  the  property,  is  a  question  not  neoessan' 
to  consider,  as  the  subject  falls  exclusively  within  the  domain 
of  legislation. 

My  c*onclusion  under  this  head  is,  that  the  judgments  in 
question  are  conclusive,  both  with  regard  to  the  amount  due 
upon  them  and  its  to  the  fact  of  their  being  valid  liens  u|)on 
the  premises. 

Third.  I  likewise  think  that  the  recording  of  the  $60,000 
mortgage,  imder  the  circumstances  disclosed  in  the  proofs, 
operated  as  a  notice,  putting  lien  men  and  all  subsequent  en- 
cumbrancers on  inquiry,  and  that,  therefore,  by  the  effect  of  the 
doctrine  of  relation,  the  mortgage  in  question,  after  deliveij', 
related  back  to  the  time  of  such  recording ;  and  with  respect 
to  this  question,  I  concur  with  the  views  expressed  in  the 
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opinion  of  Judge  Depue.  But,  in  the  fourth  place,  I  agree 
with  the  conclusion  of  Judge  Dixon,  that  this  doctrine  of 
notice  and  of  relation  cannot  be  invited  to  help  the  appellant, 
as  there  is  no  such  case  made  in  his  answer.  Consequently  I 
vote  to  affirm  the  decree  appealed  from. 

Dixon,  J. 

The  bill  of  complaint  in  this  cause  was  filed  by  The  Mutual 
Benefit  Life  Insurance  Company,  to  foreclose  a  first  mortgage 
upon  property  in  Elizabeth.  The  appeal  arises  out  of  a  dis- 
pute between  defendants  as  to  the  priority  of  their  respective 
claims.  The  defendant  appealing,  Lyman  A.  Jacobus,  claims 
as  mortgagee  under  two  mortgages,  made  by  Anthony  W. 
Dimock  and  Helen  W.,  his  wife,  to  him,  one  dated  May  2d, 
acknowledged  May  4th,  and  recorded  in  the  Union  county 
<;lerk's  office.  May  13th,  1870,  securing  a  bond  of  the  same 
date  for  $60,000,  due  December  31st,  1870;  the  other,  dated 
March  18th,  1871,  and  acknowledged  and  recorded  shortly 
afterwards,  securing  a  bond  for  $20,000.  The  defendants 
responding,  E.  F.  Purdy  &  Co.,  Thomas  Thompson,  and 
Wyllys  H.  Warner,  claim  mechanics'  liens  upon  the  mortgaged 
premises,  by  reason  of  their  having  furnished  materials  and 
labor  for  the  construction  of  a  building  thereon.  These 
respondents  insist,  that  their  claims  attach  as  of  the  "  com- 
mencement of  the  building,"  by  force  of  the  act  known  as  the 
mechanics'  lieu  law,  and  that  the  "commencement  of  the 
building  "  there  intended,  is,  in  this  case,  the  beginning  of  the 
excavation  for  the  cellar,  which  occurred  May  28th,  1870; 
and  that  the  appellant's  $60,000  mortgage  did  not  become  a 
lien  until  June  7th,  1870,  the  time  of  the  actual  advance  of 
the  money  loaned  upon  it ;  and  that  his  $20,000  mortgage  did 
not  become  a  lien  until  March  18th,  1871,  which  last  position 
is  not  disputed. 

The  appellant,  on  the  contrary,  insists  that  the  evidence 
fixes  the  commencement  of  the  excavation  for  the  cellar  at  a 
date  between  June  6th  and  June  13th,  1870;  that  the  true 
""  commencement  of  the  building  "  is  not  the  beginning  of  the 
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excavation,  but  the  l)eginning  of  erection  or  construction  on 
tlie  ground,  which  was  on  June  16th,  1870;  and  that  hi:^ 
$60,000  mortgage  must  be  regarded  as  relating  to  a  date  at 
least  as  early  as  May  13th,  1870,  the  date  of  its  record. 

Mrs.  Dimock,  one  of  the  mortgagors,  was  the  owner  of  the 
property  while  the  building  was  being  constructed,  and  con- 
tinued to  own  it  until  May  1st,  1873,  when  she  and  her  hus- 
band conveyed  it  to  Joseph  T.  Rowand. 

I  think  the  evidence  fairly  establishes  the  fact  that  the  ex- 
cavation of  the  cellar  commenced  on  May  28th.  The  only 
witness  on  the  subject  is  Thomas  Sulzer,  a  gardener  in  the 
employ  of  the  owner,  who  had  charge  of  the  work.  He  baj?e?i 
his  evidence,  as  to  the  time,  upon  a  memorandum,  the  honesty 
of  which  is  not  impugned,  contained  in  a  book  in  which  lie 
was  accustomed,  at  the  close  of  each  week,  to  enter  his  weekly 
transactions  in  the  service  of  his  employer.  His  entries  were 
designed  to  show,  generally,  the  number  of  men  and  teams  he 
had  under  him,  the  places  where  they  worked,  the  wages  dne 
them,  the  amount  of  money  expended  by  him,  and  other  mat- 
ters of  like  nature.  The  entry  relied  on  is  sul)8tantially  as 
follows,  referring  to  the  year  1870,  May  28th  to  June  4th: 

THE   NEW   CELLAR. 

Eighteen  days'  work,  at  $1.75,  -  -  -  -  $31  ;>0 
Twelve  days'  work,  horse  and  cart,  at  $2.50  a  day,        30  00 

$61  dO 

This  new  cellar,  he  says,  was  the  cellar  of  the  house  in 
question,  on  the  corner  of  Broad  and  South  streets,  in  Eliza- 
beth, and  the  work  was  done  in  digging  that  cellar ;  and  he 
swears  that  the  entry  was  made  on  June  4th,  although  the 
fact  that  his  subsequent  entries  as  to  this  cellar,  June  6th  to 
June  13th,  and  June  13th  to  June  18th,  describe  it  as  ''cellar, 
corner  Broad  and  South  streets,"  and  the  fact  that  his  evidence 
is  given  nearly  four  years  after  the  transaction,  make  it  quite 
possible  that  he  may  be  mistaken ;  yet,  I  think,  the  strong 
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probability,  on  the  testimony  as  it  stands,  is  that  between  May 
28th  and  June  4th,  these  thirty  days  of  lalwr  were  expended 
on  this  cellar.  The  Chancellor  regards  this  as  the  "com- 
mencement of  the  building,"  and  correctly.  While  it  would 
not  be  safe  to  say  that,  in  the  view  of  the  legislature,  the  com- 
mencement of  the  building  was  the  first  work  done  upon  the 
ground  toward  the  erection  of  the  structure,  it  is  both  consis- 
tent with  the  language  of  the  statute,  and  accordant  with  \i& 
evident  purpose,  to  hold  that  when  the  permanent  work  upon 
the  ground,  whether  of  excavation  or  of  construction,  has  • 
progressed  so  far  as  to  inform  reasonable  observers  that  it  is 
designed  for  the  erection  of  a  building,  then  the  building  has 
commenced.  It  would  be  employing  language  in  no  unnatural 
sense  for  one  to  say  he  was  engaged  in  building  his  house^ 
w^hile  in  fact  he  was  only  digging  his  foundation  or  cellar* 
Even  in  strictness,  the  foundation  is  an  essential  part  of  the 
house,  and  the  cellar  belongs  to  it  as  completely  as  does  the 
parlor,  and  the  work  necessary  to  make  the  cellar  or  founda- 
tion is  work  done  in  the  progress  of  the  building.  True,  when 
the  excavation  is  complete,  there  is  no  building  on  the  ground, 
but  there  is  there,  formed  by  art,  that  which,  when  the  edifice 
is  finished,  will  constitute  an  important  part  of  it.  On  the 
other  hand,  it  must  be  remembered  that  the  legislature  has 
attached  to  the  commencement  of  the  building  extensive  rights,, 
notice  of  which  is  necessary  for  the  protection  of  those  dealing 
with  the  land,  and  as  to  which  there  are  no  means  of  informa- 
tion provided,  except  the  fact  itself.  Under  such  circum- 
stances, the  court  will  not  construe  the  language  of  the  legis- 
lature with  such  strictness  as  to  deprive  that  fact  of  its  utility. 
The  fact  was  intended  to  be  notice.  The  fact  mast  therefore 
be  of  such  a  character  as  will  give  notice.  The  removal  of 
the  sod,  the  turning  over  of  the  soil,  or  such  other  equivocal 
acts  as  would  not  fairly  indicate  the  purpose  to  build,  do  not 
constitute  "  the  commencement  of  the  building."  To  satisfy 
the  law,  so  much  must  be  done,  of  a  permanent  character,  a& 
will  apprise  observers  that  building  is  in  progress.  To  this 
extent  the  work  upon  this  cellar  must  have  progressed  before 
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June  7th.  Laborers  expending  eighteen  days  of  labor,  assisted 
with  a  horse  and  cart  for  twelve  days,  honestly  intending  to 
dig  out  a  cellar  for  a  house,  must  have  so  changed  the  appear- 
ance of  the  ground  as  to  show  the  purpose  of  their  work.  I 
conclude,  therefore,  that  the  building  commenced  before  June 
7th. 

The  next  question  is  as  to  when  the  lien  of  the  $60,000 
mortgage  attached.  It  bears  date  May  2d,  was  acknowl- 
^edged  May  4th,  and  was  recorded  in  the  Union  coontr 
-clerk's  office  May  13th,  1870,  and  purports  to  secure  a 
bond  of  the  same  date,  ]\fay  2d,  for  $60,000,  payable  Decem- 
ber 31st,  1870.  The  bond  and  mortgage,  together  with  other 
.securities,  were  delivered  by  the  mortgagor,  Mr.  Dimock,  to 
Mr.  Butterfield,  for  the  mortgagee,  Mr.  Jacobus,  on  June  7th, 
1870,  and  at  the  same  time,  Mr.  Jacobus'  check  for  $80,000,  of 
that  date,  was  given  by  Butterfield  to  the  mor^agor.  Mr. 
Dimock  is  uncertain  as  to  the  date  of  the  delivery.  Mr. 
Butterfield,  a  witness  on  the  part  of  the  appellant,  testifies, 
"  at  the  time  I  received  them  (the  bond  and  mortgage)  I  gave 
to  Mr.  Dimock,  to  the  best  of  my  knowledge  and  belief,  a 
check  of  Mr.  Jacobus  for  $80,000."  Mr.  Jacobus  himself 
testifies,  "  I  think  it  was  Mr.  Butterfield  handed  me  the  mort- 
gage ;  we  negotiated  the  loan,  and  when  he  handed  me  the 
mortgage  and  stock,  I  handed  him  a  check  for  $80,000 ;  I  now 
produce  the  check,  dated  June  7th,  1870."  So  that  the  date 
of  the  delivery  of  the  bond  and  mortgage,  and  of  the  advance 
of  the  money  upon  them,  is  clearly  established  as  being  not 
earlier  than  June  7th,  1870,  that  is,  after  the  commencemeDt 
of  the  building.  It  was  indeed  recorded  before  that  time,  but 
the  mere  fact  of  record  cannot  constitute  that  a  mortgage  or 
contract  which  would  not  be  a  mortgage  or  contract  without 
it.  Its  delivery  is  the  creation  of  it.  Recording  may  be 
some  evidence  of  a  previous  delivery,  or  the  delivery  to  the 
officer  for  record  may,  by  arrangement  between  the  parties, 
be  the  delivery  to  the  grantee.  Thayer  v.  Stark,  6  CWA.  11 ; 
He^Ige  v.  i>?e?r,  12  Pick.  141 ;  Parker  v.  HiU,  8  Mete.  447; 
Barns  v.  Hatch,  3  N.  Hamp.  304. 
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It  in  the  case  before  us  it  is  beyond  dispute,  that  until 

7th  Diraock  had  and  intended  to  have  entire  control 

e  instniments  which  he  had  signed.     He  placed  the  mort- 

with  the  clerk  for  record,  and  for  record  merely,  and 

it  was  recorded  he  received  it  again,  and  retained  it  until 

heck  wa«  handed  to  him.     So  that  it  is  not  possible  to 

a  delivery  to  the  mortgagee,  or  any  one  for  him,  befoi'e 

time.    JIaving  been  recorded  before  its  delivery,  it  is  to 

nsidered  as  if  the  mortgagee  had  procured  its  record  at 

late  of  delivery.     Jones  v.  Roberts,  1  L.  and  Eq.  Rep. 

{Maine, ) 

it  the  appellant  insists  that  the  lien  attached  before  the 
ery  of  the  mortgage  and  advance  of  the  money  loaned, 
the  ground  that  there  was  a  prior  arrangement,  or  at 
negotiation  for  such  a  mortgage  and  loan,  of  which  the 
ding  of  the  instrument  was  notice  to  the  world,  and  that, 
fuity,  nobody,  after  such  constructive  notice,  should  be 
red  voluntarily  to  step  in  and  defeat  the  just  expectations 
le  who  had  invested  his  money  on  the  strength  of  such 
The  validity  of  such  a  claim  it  is  not  necessary  to  con- 
in  this  cause,  for  the  reason  that  it  is  nowhere  set  up  in 
^leadings,  but  is,  in  fact,  inconsistent  with  the  case  upon 
h  Jacobus  has  based  his  rights  in  his  answer,  and  to  the 
ty  of  which  he  has  there  sworn.  His  allegation  there  is 
the  bond  secured  by  this  mortgage  was,  on  May  2d,  1870, 
*,  executed  and  delivered  to  him  to  secure  money  then 
g  to  him,  and  he  nowhere  suggests  that  prior  to  the 
il  incurring  of  the  indebtedness  and  delivery  of  the  instru- 
»,  any  other  circumstances  existed  from  which  he  could 
JQ  any  equitable  rights.  A  mortgage  given  to  secure 
sy  owing,  is  one  thing :  a  negotiation,  accompanied  by 
liar  conditions,  which  may  entitle  a  mortgagee  to  rights 
'  to  his  advances  and  to  the  delivery  of  the  mortgage,  is 
\  a  diiferent  thing.  Parties  must  stand  upon  the  case 
3  by  their  pleadings.  Evidence  relative  to  matters  not 
d  in  the  pleading,  nor  fairly  within  its  general  scope,  is 
irtineut^  and  cannot  be  made  the  foundation  of  a  decree. 


620        COURT  OF  ERRORS  AND  APPEALS. 


Jacobus  r.  Mutual  Benefit  Life  Insurance  Co. 


The  rule  is  well  established,  that  the  court  cannot  notice  mat- 
ter in  support  of  a  case  for  relief,  however  clearly  proved,  of 
which  there  is  no  allegation  in  the  pleadings.  Marshman  v. 
Conkliriy  6  C.  E.  Green  546.  A  defendant  who  seeks  to  im- 
peach the  prior  right  of  his  co-defendant,  by  reason  of  sorae 
superior  equity  of  his  own,  can  stand  in  no  better  position  in 
this  regard,  than  if  he  were  complainant,  seeking  the  same 
advantage  by  his  bill.  His  answer  must  disclose  the  founda- 
tion upon  which  he  rests  his  claim.  In  Vansciver  v.  Bryan  d 
aL  2  Beas.  434,  a  defendant,  Asay,  claimed,  in  his  answer,  that 
his  mortgage,  subsequent  in  date  to  Bryan's  judgment,  wa^ 
prior  in  equity,  because  it  was  prior  to  the  issue  of  execution 
on  the  judgment.  On  the  hearing,  he  insisted  that  he  had  a 
superior  equitable  claim  to  one-third  of  the  land,  because  he 
had  advanced  one-third  of  the  purchase  money  with  which 
the  judgment  debtor  had  bought  it,  and  that  the  judgment 
creditor,  Bryan,  had  known  that  fact;  of  the  latter  ctaim^ 
however,  the  learned  Chancellor  said,  even  if  fully  proved,  he 
could  not  have  the  benefit  under  the  pleadings  in  the  cause. 
For  this  reason,  therefore,  this  claim  of  the  defendant  Jacobus 
must  be  discarded.  I  invoke  the  rule  the  more  willingly, 
because  my  investigation  of  the  claim  itself  has  failecl  to  satisfy 
me  of  its  justice. 

I  conclude,  therefore,  that  the  appellant's  $60,000  mortgage 
is  to  have  effect  from  June  7th,  1870.  His  $20,000  mort- 
gage, admittedly,  became  operative  March  18th,  1871. 

And  it  follows  that  if  the  lien  claimants  have  taken  the 
proj^r  steps  to  keep  alive  their  liens,  which  attached  as  of  an 
earlier  date,  between  May  28th  and  June  4th,  1870,  the  aj>- 
l^ellant's  mortgages  must  be  postponed  to  them. 

The  statute  creating  such  liens  expressly  declares  (§12), 
that  no  debt  shall  be  a  lien  by  virtue  thereof,  unless  a  claim 
i.s  filed  as  therein  provided. 

In  examining  the  steps  taken  to  keep  alive  these  liens,  it 
appears  that  on  March  23d,  1873,  the  respondents,  E.  F. 
Purdy  &  Co.,  filed,  in  the  office  of  the  clerk  of  Union  county^ 
a  claim  for  $47,979.71  against  the  building  and  curtilage, 
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averring  Helen  W.  Dimock  to  be  the  builder  and  owner,  and 
allying  as  follows : 

"  4.  The  following  is  a  bill  of  particulars  of  the  materials 
furnished  and  labor  performed  by  E.  H.  P.  &  Co.,  exhibiting 
the  balance  justly  due  them  thereon  from  the  said  H.  W. 
Dimock : 

"New  York,  Dec.  31,  1872. 
''  Mrs.  H.  W.  Dimock, 

"  Bought  of  E.  W.  Purdy  &  Co. 
"  Observatory, 
Trimming  4  double  windows,       $310  00 
90  feet  wainscoting, 

"  3d  Floor,  North  Side. 

14  window  trims.,  11  door  do., 
all  the  base  this  side, 

30  feet  shelving,       -         -         - 

112  shelf  bracket  mouldings. 

Blinds  and  shutters  for  14  win- 
dows,    -       -         -        - 

11  doors,  walnut,     -         -         - 

Front  room,  1  case  of  drawers, 

100  feet  of  Harrad  moulding,     -     12  00 

2d  room,  1  washstand  and  back,      30  00 

1  case  of  drawers,      -         -        -     36  00 

3d  room,  1  washstand  and  back,      30  00 

1  mantelpiece,        -         -         -       100  00 

$1259  58." 

And  so  continuing  with  a  list  of  articles  without  date, 
footing  up  $47,979.71.     Among  the  articles  are : 

"  Putting  up  work, $4227  71 

Voorhis' bill,  stepping  stairs,    -       -         -         -     1154  75 
D.  N.  Smith,  embossing  glass  included,         -  494  00 

Noel,  Samet  &  Antoine,  window  plate,       -       -     2550  00 
Russell  &  Ervin  Mfg.  Co.,  hardware,     -       -        3991  52 
Cash  paid  polishing,  after  up,     -      -        -        -    575  00.'^ 
And  concluding  as  follows : 


360  00  $670  00 

375  00 

36  00 

10  08 

285  00 

330  00 

15  50 
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"  All  the  above  labor  was  performed  and  materials  were 
furnished  between  the  first  day  of  May,  eighteen  hundred 
and  seventy-two,  and  the  first  day  of  May,  eighteen  hundred 
and  seventy-three." 

The  affidavit  made  March  20th,  1873,  states  that  the  claim 
is  for  labor  performed  and  materials  furnished  since  the  l^1 
day  of  May,  1872. 

By  a  decision  in  this  court,  rendered  November  Term. 
1860,  it  is  res  adjudicata  that  such  a  bill  of  particulars  i^ 
radically  defective :  first,  in  not  stating  the  times  when  the 
labor  was  performed,  or  any  of  it,  or  the  times  when  the  differ- 
ent materials  were  furnished ;  second,  in  not  showing  the 
amount  of  labor  performed,  neither  how  many  days'  work 
were  done,  nor  how  much  the  labor  was  all  worth  in  gro««. 
Associates  of  the  Jersey  Co.  v.  DainsoUy  5  Dvicher  415,  421. 
Clearly  then,  these  creditors  have  failed  to  do  that,  without 
which,  the  law  expressly  declares  their  debts  shall  not  be  a 
lien. 

It  is,  however,  insisted  tlmt  because,  upon  this  lien  claim, 
judgment  has  been  entered  in  the  Circuit  Court,  its  validity 
Ls  conclusively  established,  so  long  as  that  judgment  standi 
unreversed.  It  is  one  of  the  principles  of  the  law,  "that 
judgments  are  conclusive  by  way  of  estoppel.  1.  Between 
the  parties.  2.  Between  their  privies.  3.  On  the  same  sob- 
ject  matter  where  the  proceeding  is  in  rem  /'^  and  **  that 
privies  are:  1.  In  blood,  as  heirs.  2.  In  law,  as  adminis- 
trators. 3.  In  estate,  as  lessee  to  lessor."  And  by  force  of 
this  principle,  it  is  claimed  that  Jacobus  is  estopped  from 
inquiring  into  and  disputing  the  validity  of  a  lira  claim  upon 
which  Purdy  &  Co.  have  recovered  a  judgment  against 
Helen  W.  Dimock.  Jacobus  is  not  a  porty  to  that  judg- 
ment. Is  he  a  privy  to  the  defendant  Helen  W.  Dimock? 
He  is  not  a  privy  in  blood  nor  in  law.  Is  he  in  estate  ?  Id 
one  sensCy  he  is — he  is  her  mortgagee.  Bat  those  privies  in 
estate  who  are  bound  by  a  judgment,  are  not  all  privies,  all 
persons  claiming  an  estate  which  was  once  owned  by  the 
party  to  the  judgment ;   they  are  only  those  whose  claims 
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arise  afler  the  litigation,  that  results  in  the  judgment,  begins. 
Foder  v.  Derby,  1  A.  &  E.  783. 

To  extend  the  class  beyond  these,  would  result  in  the 
grossest  injustice.  At  the  time  Jacobus'  mortgages  were 
made,  not  only  had  the  litigation  on  this  lien  claim  not  com- 
menced, but  even  the  debt  on  which  it  rests  had  not  been 
contracted.  Jacobus,  therefore,  is  not  privy  in  estate,  or 
otherwise,  to  the  parties  in  that  judgment.  Nor  was  the  pro- 
ceeding in  rem,  so  as  to  conclude  all  persons  by  the  adjudica- 
tion therein.  The  statute  provides  only  for  a  suit  inter  partem. 
There  are  to  be  plaintiffs  and  defendants,  and  upon  the 
defendants  is  to  be  served  a  summons  in  which  are  to  be 
designated  the  individuals  who  are  to  appear  and  defend  the 
suit,  and  no  persons  other  than  those  so  designated  have  any 
right  to  defend.  Such  is  not  the  character  of  proceedings 
in  rem.  There,  notice  is  given,  or,  at  least,  attempted  to  be 
given  to  the  world,  and  everybody  is  called  upon  to  intervene 
for  the  defence  of  his  right,  for  that  the  court,  which  holds 
in  its  actual  custody  the  thing  to  be  disposed  of,  is  about  to 
determine  concerning  that  very  thing.  Its  manual  possession 
of  the  thing  is  notice  to  all  that  have  interest  in  it,  and  its 
monition  warns  all  such  of  its  purpose.  As  the  court  says, 
in  Woodruff  v.  Taylor,  20  Verm.  65 :  "  It  is  just  as  essential 
to  the  validity  of  a  judgment  in  rem,  that  constructive  notice, 
at  least,  should  appear  to  have  been  given,  as  that  actual 
notice  should  appear  upon  the  record  of  a  judgment  in  per^ 
sonam;  a  proceeding  professing  to  determine  the  right  of 
property,  where  no  notice,  actual  or  constructive,  is  given, 
wnatever  else  it  might  be  called,  would  not  be  entitled  to  be 
dignified  with  the  name  of  a  judicial  proceeding.  It  would 
be  a  mere  arbitrary  edict,  not  to  be  r^arded  anywhere  as  the 
judgment  of  a  court." 

Says  Chief  Justice  Homblower,  in  N.  J.  Turnpike  Co.  v. 
HcUl  et  al.,  2  Harr.  337 :  "  No  principle  or  rule  of  action 
is  better  settled,  at  the  common  law,  than  that  whenever  a 
ooort,  or  any  person  acting  under  l^al  authority,  is  to  act 
judicially,  or  to  exercise  a  discretion  in  a  matter  afieeting  the 
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rights  of  another,  the  party  thus  to  be  affected  is  to  have 
reasonable  notic-e  of  the  time  and  place  when  and  where  such 
act  is  to  be  done,  to  the  end  that  he  may  be  heard  in  defence, 
or  for  the  protection  of  those  rights." 

Mr.  Justice  Trimble,  in  an  opinion  which  the  judges  of  the 
Supreme  Court  of  the  United  States  unanimously  appnwed 
and  adopted,  (Hollingmcorth  v.  Barbour,  4  Pet.  466,)  says :  "It 
is  an  immutable  principle  of  natural  justice,  that  no  maa'tf 
rights  shall  be  prejudiced  by  the  judgment  or  decree  of  a  court, 
without  an  opportunity  of  defending  the  right." 

In  Hess  et  ux.  v.  Cole^  3  Zab,  116,  the  plaintifis  brought  an 
action  of  dower  unde  nihil  hoAet,  to  recover  dower  of  the  wife, 
as  widow  of  S.  S.  The  defendant  pleaded  a  previous  assign- 
ment of  dower  by  the  Orphans  Court,  through  commissioners, 
pursuant  to  the  statute,  uix)n  notice  to  the  wife,  and  alleging, 
as  excuse  for  want  of  notice  to  Hess,  that  he  had  then  aban- 
,  doned  his  wife,  and  was  living  apart  from  her,  out  of  New 
Jersey,  in  some  place  unknown.  The  plaintiff  demurred,  and 
the  court  held  the  assignment  void  as  to  Hess,  for  want  of 
notice  to  him,  and  the  plea  therefore  bad.  Chief  Justice  Green 
saying,  in  delivering  the  opinion :  "  In  every  proceeding  of  a 
judicial  nature,  it  is  essential  that  the  person  whose  rights  are 
to  be  affected,  should  be  a  party  to  the  proceeding,  and  have 
an  opportunity  of  making  defence." 

Upon  the  same  principle,  where  the  land  of  A  was  sold,  on 
March  1st,  under  an  execution  at  the  suit  of  B  against  A,  and 
on  March  10th,  a  mortgagee  of  the  land  filed  his  bill  against 
A  and  B,  to  foreclose  the  mortgage,  and  on  March  19th,  the 
sheriff  executed  a  deed  to  the  purchaser  under  the  execution, 
it  was  held  that  the  deed  related  back  to  the  time  of  the  sale, 
and  that  the  purchaser  was  not  precluded  by  the  decree  in 
foreclosure,  from  contesting  the  validity  of  the  mortgage  in  an 
action  of  ejectment  at  law,  he  not  being  a  party  to  the  bill, 
and  his  title  having  been  acquired  before  the  suit  b^an. 
Jackson  v.  Dickenson  et  al.y  15  Johns.  309. 

But  further  references  need  not  be  made  to  maintain  this 
axiom  in  the  administration  of  justice,  whether  by  coiirte  of 
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law  or  ecjuity,  that  upon  no  man's  rights  shall  judgment  be 
conclusively  rendered  until  he  have  opportunity,  or  at  least 
permission,  to  be  heard  thereon.  If  the  legislature  could 
compel  the  judiciary  to  administer  the  law  regardless  of  it,  at 
least  the  courts  should  never  decide  that  the  legislature  has 
intended  so  to  do,  until  it  has  so  expressed  itself  that  no  other 
meaning  can  possibly  be  attached  to  its  language.  Under  our 
lien  law,  no  notic*e  is  contemplated  except  to  the  persons 
designated  in  the  lien  claim  as  builders  or  owners,  and  no 
notice  to  any  other  persons  would  be  of  any  avail,  since  no 
others  are  required  or  could  be  permitted  to  defend  in  the  suit. 
And  the  act  nowhere  declares  that  the  judgment  to  be  rendered 
in  the  suit  shall  be  conclusive  upon  any  others,  as  to  the  exis- 
tence of  a  lien,  and  it  therefore  seems  to  me  indisputable  that 
the  legislature  did  not  intend  to  give,  and  did  not  give,  to  the 
judgment  any  such  effect.  Nor  do  the  decisions  upon  this  or 
similar  statutes  warrant  such  an  interpretation. 

Under  the  mechanics'  lien  law  of  Maryland,  provision  is 
made  for  summons  to  the  defendants  named,  and  also  for  pub- 
lic notice,  by  advertisement,  to  all  concerned.  In  a  suit  under 
■hat  act,  the  giving  of  the  latter  notice  was  waived  by  counsel 
)f  plaintiff  and  defendants,  and  judgment  was  recovered  by 
:he  plaintiffs.  Afterwards,  on  foreclosure  of  mortgages,  the 
^laintifl^  insisted  that  their  judgment  was  in  rem^  and  con- 
cluded the  mortgagees  as  to  the  validity  and  effect  of  their 
iens ;  that  as  the  county  court  had  jurisdiction  to  render  the 
udgment,  and  the  omission  to  give  the  notice  was  a  mere 
rregularity,  no  court,  in  a  collateral  proceeding,  could,  for 
;hat  reason,  refuse  to  give  it  full  effect.  The  Chancellor  said, 
lowever :  "  The  question  is  not  whether  the  judgment  shall 
lave  effect  against  the  parties  who  were  notified  of  the  pro- 
jeeding,  but  whether  it  shall  conclude  persons  who  had  no 
lotice,  either  actual  or  constructive,  and  who  consequently 
lave  had  no  opportunity  of  defending  their  rights.  It  ap- 
[)ears  to  me  quite  plain  that  the  legislature  never  intended,  in 
Mssing  these  laws,  to  affect  the  interests  of  parties  who  had  no 
lotioe,  actual  or  constructive,  of  the  proceedings  under  them ; 
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and  I  am  by  no  means  prepared  to  say,  that  if  the  person 
claiming  the  lien  chooses  to  limit  his  remedy  to  the  defendant 
and  the  person  in  possession  of  the  building,  he  may  not  do 
so.  Surely,  it  would  be  everywhere,  and  with  one  voice, 
denounced  as  violative  of  the  plainest  principles  of  justice,  that 
the  rights  of  parties  should  be  concluded  by  a  judgment, 
when  they  were  not  only  not  summoned  to  resist  it,  but  where 
they  had  not,  and  were  not  intended  to  have  notice.  »  *  * 
It  cannot  l>e  allowed  to  conclude  the  rights  of  strangers  to  it. 

*  *  *  The  proceedings  under  the  lien  law,  though  in  the 
nature  of  proceedings  in  rem,  are  not  purely  of  that  character. 
The  suit  is  inter  partes,  and  must  be  confined  to  such  parties. 

*  *  *  It  cannot,  with  any  propriety,  V>e  said  that  the  judg- 
ment is  an  adjudication  aiFecting  the  mortgagee's  title  to  the 
property."     McKim  et  at,  v.  Mason  et  al.,  3  Md.  Ch.  186. 

The  statute  of  California  requires  the  lien  claim  to  be  filed 
within  sixty  days  after  the  completion  of  the  work.  In  Horn 
V.  Jones  et  al.,  2  Col.  194,  the  mechanic  had  filed  his  claim 
against  the  owner  after  the  sixty  days  had  expired,  and  upon 
that  claim  judgment  had  been  entered  by  him,  and  execution 
issued,  and  the  property  sold.  It  was  held  that  a  mortgagee 
whose  mortgage  had  l)een  made  and  recorded  after  the  work 
commenced,  and  before  the  claim  was  filed,  had  a  right  supe- 
rior to  that  of  the  purchaser  at  the  execution  sale,  and  that  he 
was  not  bound  by  the  judgment,  although  if  the  lien  proceed- 
ing had  accorded  with  the  statute,  he  would  have  been  cut  off. 

So,  in  Chniell  v.  Matthews,  3  Dutcher  522,  Whelpley,  J., 
speaking  of  a  special  judgment  under  our  lien  law,  says :  "  The 
judgment  can  bind  the  estate  of  no  one  not  a  party  to  it" 

To  the  same  eifect  is  the  opinion  of  Chancellor  Green,  in 
The  Morris  Couniy  Bank  v.  The  Rockaway  Manufaduring 
Co,,  1  C.  E.  Green  150,  where  he  says :  "The  claim  was  not 
filed  according  to  the  statute,  and  constitutes,  therefore,  under 
the  provisions  of  the  law,  no  encumbrance  upon  the  premises. 
Nor  does  the  fact  that  judgment  at  law  is  entered  upon  the 
lien,  the  lien  claim  not'  having  been  filed  pursuant  to  the 
statute,  give  it  any  priority  in  payment,  or  advantage  over 
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liens  upon  which  judgment  has  not  been  rendered.  The  order 
of  priority  of  encumbrances  is  in  no  wise  affected  bv  the  judg- 
ment to  enforce  the  lien." 

It  was  mainly  by  reasoning  upon  the  same  fundamental 
principle,  that  this  ix)urt  reache<l  the  conclusion  in  Derrlckson 
V.  Edwards,  5  Duteher  468,  that  the  owner  wlio  is  to  l)e 
made  defendant  to  suits  under  our  lien  law,  is  he  who  stands 
in  that  relation,  not  when  the  building  l>egins,  but  when  the 
lien,  claim  is  filed,  when  first  a  re<*ord  is  made  to  which  the 
subsequent  proi'cedings  to  enforce  the  claim  must  (»onform, 
and  after  whi(rh  there  may  be  said  to  l>e  //v«  pendem.  Robins 
V.  BunUj  0  Vroom  322.  From  this  premise,  one  logical 
conclusion  seems  to  me  to  be  that  all  those  persons  who,  as 
mortgagees,  at  that  time  own  any  interest  in  the  land  which 
the  lien  claimant  desires  to  subject  to  his  Hen,  must  l)e  made 
defendants,  as  owners,  else  their  estate  will  stand  exoneratefl 
from  the  lien.  The  statute  says  that  the  claim  shall  designate 
the  name  of  the  owner  of  the  estate  in  the  land  upon  which 
the  lien  is  claimed ;  and  by  what  course  of  reasoning  can  it 
Ixj  asserted  that  he  who  owns  the  mere  shell,  its  it  were,  of 
the  estate,  must  \>e  affordcnl  opportunity  of  contesting  the 
claim,  Ixjfore  it  is  conclusively  established,  but  that  he  who 
owns  the  kernel,  the  substance  of  that  estate,  may  l>e  passed 
by  unnoticed,  unheard  ?  As  in  the  case  before  us,  before  all 
the  lien  claims  in  controversy  were  filed,  Dimoc^k  and  his 
wife,  who  were  the  owners  of  the  land  when  the  building 
l)egan,  had  <x)nveyed  to  Jacobus,  by  way  of  mortgage,  all 
that  they  had  of  value  in  the  property  (for  it  doubtless  is  not 
worth  the  mortgage  money),  vesting  in  him  that  which  courts 
of  law  long  regarded  as  the  legal  estate,  and  afterwards  had 
transferred  to  Rowand  their  equity  of  redemption,  a  mere 
shadowy  remnant  of  interest ;  and  yet  it  is  said  the  legisla- 
ture has  required  that  Rowand  shall  l)e  solemnly  called  to 
answer  l)efore  judgment  can  be  pronounced  against  his  rights, 
but  has  cr)nsidered  Jacobus'  interests  as  not  worth  the  trouble 
of  asking  or  permitting  him  to  appear  for  their  defence. 
Such  a  scheme  may  form  part  of  some  theory  for  administer- 
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\ng  law,  but  it  ignores  thase  rules  without  which  practical 
justicse  would  be  generally  thwarted,  and  cannot,  in  my 
opinion,  1k»  drawn  out  from  either  the  enactments  of  the 
legislature  or  the  decisions  of  the  courts. 

It  is  not,  however,  now  nece&sary  to  decide  that  the  lien 
which  Purdy  &  Co.  once  had  against  the  estate  of  Jacobus 
as  mortgagee,  is  absolutely  lost  by  reason  of  their  failure  to 
file  a  claim  against  him  as  owner  within  the  year  allowed  by 
the  statute:  it  is  enough  to  hold  that  he  is  not  prevented, by  the 
judgment  against  others,  from  averring  that  no  claim,  accord- 
ing to  that  statute,  has  been  filed  against  anybody,  and  that, 
therefore,  as  to  him,  by  force  of  the  express  provisions  of  the 
law,  the  lands  and  building  are  free  from  the  lien.  And  this 
jK)sition,  l)e  it  noticed,  he  is  assuming,  not  against  one  who, 
on  the  strength  of  that  judgment,  has  bought  the  land  and 
paid  his  money  for  it,  but  against  the  lien  claimants  them- 
selves, by  whose  own  fault  their  own  rights  are  affected.  The 
claim  of  Purdy  &  Co.  must,  I  think,  be  i)08tponed  to  the 
Jacobus  mortgages. 

The  two  other  lien  claims  in  the  case,  that  of  Thompson 
and  that  of  Warner,  were  filed  against  only  Joseph  T. 
Rowand,  as  owner,  after  the  property  was  conveyed  to  him. 
The  conveyance  to  him  was  made  by  Mr.  and  Mrs.  Dimock 
after  they  had  executed  both  Jacobus'  mortgages.  Without 
adverting  to  defects  apparent  on  the  face  of  these  lien  claims, 
I  think  their  status  as  to  Jacobus  may  l>e  satisfactorily  deter- 
mined upon  other  considerations.  The  portions  of  the  act 
which  descril>e  the  estate  to  be  affected  by  sale  under  the 
special  judgment  and  execution,  are  the  eleventh  section  of 
the  original  act  and  the  first  section  of  the  supplement  of 
March  14th,  1863.  These  sections  provide  that  on  such  sale, 
the  sheriff's  deed  shall  convey  to  the  purchaser  the  estate  of  the 
owner  in  the  building  and  lands,  subject  to  all  mortgages  or 
other  encumbrances  created  and  recorded  or  registered  prior  to 
the  commencement  of  the  building,  and  free  from  all  encum- 
brances or  estates  created  by  or  obtained  against  such  owner 
afterwards,  and  from  all  estates  and  encumbrances^  by  deed 
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or  mortgage,  made  by  such  owner  or  any  claiming  under 
him,  and  not  recorded  or  registered  at  the  commencement  of 
the  building.  This  is  the  extent  to  which  the  lien  can  be 
made  available,  even  in  favor  of  a  purchaser,  and  doubtle^, 
therefore,  in  behalf  of  the  claimant  himself,  the  lien  has  no 
wider  reach.  It  embraces  only  the  estate  of  the  owner  named 
in  the  judgment,  cutting  off  only  encumbninccH  obtained 
against  him,  and  estates  by  deed  or  mortgage  made  by  him  or 
those  claiming  under  him,  after  the  commencement  of  the 
building.  In  the  Warner  and  Thompson  claims  and  judg- 
ments, the  owner  named  is  Rowand,  and  all  the  estate  which 
c^n  be  reached  thereunder  is  the  estate  which  he  owned  at 
some  period  contemplated  by  the  statute.  But  he  never 
owned  that  estate  which  Jacobus  hjis  under  his  mortgages. 
Xor  is  Jacobus'  estate  or  encumbrance  one  creates!  by  or 
obtained  against  Rowand,  or  existing  under  deed  or  mortgage 
made  by  him  or  any  claiming  from  him.  It  is  not  inchidwl 
within  any  terms  of  the  act  used  to  descrilK?  the  property 
subjected  to  sale  under  a  judgment  against  Rowand.  Hiul 
Helen  W.  Dimoc^k  bwn  the  defendant,  as  owner,  and  the 
proceedings  been  according  to  the  statute,  some  color  might 
l>e  found  in  these  terms  for  holding  that  the  estate  of  Jacobus 
(*ould  be  sold,  l>ecause  she  owned  that  estate  at  the  c^ommence- 
ment  of  the  buihling,  but  not  as  the  matter  now  stands. 
When  the  lien  claimant  is  sela»ting  the  owner  against  whom 
he  will  prosec*ut(»  his  claim,  he  must  take  cjire  that  he  chooses 
one  whose  estate  is  or  has  been  extensive  enough  to  satisfy 
that  claim.  These  claimants,  having  elected  to  proceed  agiiinst 
the  estate  of  Rowand  only,  can  ask  no  more  than  such  estate 
iis  Rowand  had,  and,  therefore,  they  also  must  be  jiostjioned 
to  the  Jacobus'  mortgages. 

So  much  of  the  decTt^e  below  as  adjudges  the  lien  claims 
and  judgments  of  Purdy  &  Co.,  Thompson,  and  Warner,  to 
be  prior  to  the  mortgages  of  Jacobus,  and  provides  for  their 
payment  accordingly,  should  be  reversed  ;  in  other  resj>ects, 
the  decree  should  be  affirmed. 


630       CX)URT  OF  ERRORS  AND  APPEALS. 


JiicobuK  V.  Mutual  Benefit  Life  Insurance  Co. 


Van  Sy(?kei.,  J. 

My  (H>nelusions  in  this  tuse  are  as  follows : 

1.  I  agr(3(?  with  the  opinion  of  Judge  Dixon  as  to  what 
c*onstitutes  the  commencement  of  a  building. 

2.  That  the  evidence  shows  that  the  building  was  com- 
mencwl  before  the  7th  of  June,  1870. 

3.  The  mortgage  to  Jacobus  was  executed  and  put  on  record 
bv  the  mortgagor  before  the  6th  of  June,  but  it  was  not  de- 
li vere<l  to  Jacobus,  nor  was  the  money  advanced  upon  it,  until 
after  that  date.  Under  these  circumstances,  it  did  not  take 
effect  jts  a  mortgage  to  Jacobus  until  it  was  delivered,  and  tlie 
doctrine  of  relation  cannot  be  invoked  to  give  it  priority 
over  the  lien  claims.  The  fact  that  the  mortgagor  had  the 
mortgage  re<^rded  before  its  delivery,  was  notice  to  any  sub- 
sequent encumbrancer  that,  when  delivered,  the  mortgagee 
would  take  it  according  to  its  legal  effect,  that  is,  as  a  mort- 
giige  from  the  date  of  its  delivery  to  him  ;  while  in  the  hands 
of  the  mortgagor  it  constituted  no  lien.  The  building  having 
l>een  commenced  before  the  delivery  of  the  mortgage,  the 
mortgagee  was  charged  with  full  notice,  before  he  advanced 
the  money  on  the  mortgage,  that  if  he  did  so  advance  his 
money,  he  would  take  a  mortgage  of  a  date  sul)sequent  to  the 
commencement  of  the  building,  and  be  postponed  to  any  lien 
claims  which  might  accrue  in  the  erection  of  the  building. 

4.  Even  if  the  mortgagee  could  claim  a  superior  equity  by 
relation,  in  this  cjise,  he  cannot  now  be  permitted  to  set  it  up, 
having  claimed  priority;  in  his  sworn  answer,  on  an  entirely 
different  ground. 

5.  The  judgment  at  law  ufH)n  the  lien  claim,  in  the  absence 
of  fraud  or  collusion,  is  conclusive  agiiinst  all  encumbrancers 
subscfiueut  to  the  commencement  of  the  building.  It  is  con- 
tniry  to  the  common  law  rule  that  a  judgment  binds  only 
parties  and  privies.  A  mortgagee,  of  a  date  subsequent  to  the 
commencement  of  the  building,  has  notice  in  the  express  terms 
of  the  statute,  not  only  that  he  will  be  postponed  to  every 
lien  claim,  but  that  he  will  be  concluded  by  a  judgment  in  a 
suit  on  the  claim,  to  which  he  is  not  to  be  made  a  party. 
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The  result  is  that,  in  niV  opinion,  the  decree  of  the  Chan- 
cellor should  be  affirmed. 

Pecree  revcrsetl  by  the  following  vote : 

For  reversal — Deime,   Dixon,  Green,  Knapp,  Lilly, 

\V()ODHULL.      6. 

ForaflRrmance — Beasley,  C.  J.,  Clement,  Reed,  S< td- 
DEK,  Van  Syckel.    5. 


Mitchell,  appellant,  and  Marsh,  respondent. 

Decree  unanimouslv  affirmed,  for  the  the  reasons  stated  bv 
the  Viee-Chan(»ellor  in  his  opinion,  rei)ortcd  in  11  C.  E, 
Green  498. 


NOVEMBER  TERM,  1876. 


The  ArroRNEV-CiENEHAL,  appellant,  and  The  Dela- 
ware AM)  Bound  Br<k)k  Railroad  Company, 
resjiondent. 

1.  The  Attorney-General  ha«  the  right,  where  the  property  of  the  sover- 
eign or  the  interests  of  the  public  are  directly  concerned,  to  institute  suit 
for  their  protection,  by  an  information  at  law  or  in  e<juity,  without  a 
relator. 

2.  In  a  conveyance,  by  the  sovereign,  of  property  which  is  usually  the 
feubjecl  of  private  ownership,  the  extent  of  the  thing  granted  is  to  be  ascer- 
tiiined  by  the  rules  of  construction  applicable  to  private  deeds. 
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3.  The  bed  of  the  Delawmre  rirer  above  tide- water,  from  the  earterlr 
bank  ad  jiium  medivmt.  aqwty  p&^fted  bj  the  grant  from  Charles  II.  to  the 
Duke  of  York,  dated  March  12th,  1664,  and  v  private  propertr. 

4.  The  general  railroad  law,  approved  April  ^  1873.  provider  for  con- 
ferring the  franchifie  of  bridging  the  Delaware,  #o  far  an  th«  aothoritv  of 
New  JerKv  can  avail  for  that  purpoae. 

5.  When  Pennfivlvania  has  amhorised  one  of  its  railroad  corporatioof 
to  bridge  the  Delaware  so  ax  to  connect  with  anv  New  Jerfer  road,  and 
New  Jersey  ha«  authorized  one  of  its  railroad  companies  to  bridge  the 
Delaware  so  an  to  connect  with  anv  Penn<nrlvania  road,  the  Mates  hare 
exercified  concurrent  juriwiiction  under  the  treatv  of  1783,  in  rach  manner 
an  to  give  mutual  conKent  to  the  erection  of  a  bridge  bv  the  New  Jerwy 
and  Pennsvlvania  companies  jointly,  each  from  itx  own  bank  to  the  centre 
of  the  ftlrearo. 


The  case,  in  the  Court  of  Chancer}',  is  reported  ante,  p.  1. 

Mr.  Vanatta,  Attorney-(jeneral,an(l  Mr.  Cortlandt  ParhtVy 
for  appellant. 

Mr.  B.  MlUiamson  and  3Ir.  Browning y  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J. 

The  Attorney -General  filed  an  information  in  the  Court  of 
Chancery  for  the  purpose  of  restraining  the  Delaware  and 
Bound  Brook  Railroad  Company  from  completing  a  bridge 
which  it  was  constructing  over  the  waters  of  the  river  Dela- 
ware, and  of  abating  the  piers  and  abutments  which  it  had 
already  erected,  upon  the  ground  that  the  bridge,  piers  and 
abutments  were  and  would  be  a  purpresture  and  public 
nuisance.  Ujwn  a  rule  to  show  cause  why  the  prayer  in  the 
information  should  not  be  granted,  the  defendant  filed  its 
answer,  and  at  the  hearing,  the  Chancellor  discharged  the  rule 
and  dismissed  the  information.  From  this  order  the  Attomey- 
(reneral  presents  his  appeal  to  this  court. 

Both  below  and  here  the  defendant  urged  that  the  informa- 
tion is,  at  least,  irregular  for  want  of  a  relator,  and  should  not 
be  permitted  to  stand,  unless  amended  by  the  insertion  of  the 
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Dame  of  a  proper  person  as  such.  But  this  objection  must  not 
prevail.  In  equity,  as  in  the  law  court,  the  Attorney-Greneral 
has  the  right,  in  cases  where  the  property  of  the  sovereign  or 
the  interests  of  the  public  are  directly  concerned,  to  institute 
suit,  by  what  may  be  called  civil  information,  for  their  pro- 
tection. The  state  is  not  left  without  redress  in  its  own  courts 
because  no  private  citizen  chooses  to  encounter  the  difficulty 
of  defending  it,  but  has  appointed  this  high  public  officer,  on 
whom  it  has  cast  the  responsibility  and  to  whom,  therefore, 
it  has  given  the  right  of  appearing  in  its  behalf  and  invoking 
the  judgment  of  the  courts  on  such  questions  of  public  moment. 
The  same  point  was  lately  raised  in  the  Supreme  Court, 
{Attorney' General  v.  Dd.  &  B.  B.  R.  R.  Co.,  9  Vroom  282,) 
and  there  decided  in  accordance  with  the  views  of  the  Chan- 
cellor and  this  court  in  the  present  case. 

The  first  position  taken  by  the  Attorney-General  in  support 
of  his  prayer  is,  that^  the  bridge  in  controversy  stands  upon 
the  land  of  the  state,  to  the  occupancy  of  which  the  defendant 
has  no  title.  The  want  of  title  from  the  state  is  conceded ;  but 
that  the  land  is  the  property  of  the  state,  the  defendant  denies. 
"The  bridge  is  being  erected  across  the  Delaware  river  from  a 
|>oint  in  the  township  of  Ewing,  Mercer  county.  New  Jersey, 
to  a  point  in  the  township  of  Lower  Makefield,  Bucks  county, 
Pennsylvania,  and  rests  upon  piers  standing  in  the  bed  of  the 
river.  This  part  of  the  river  is  above  the  ebb  and  flow  of  the 
tide,  which  does  not  pass  beyond  the  falls  of  Trenton,  some 
few  miles  below  ;  and  the  claim  on  behalf  of  the  state  is,  that 
before  the  revolution,  tC>vrown,  and  since  the  revolution,  the 
state,  as  sovereign,  has  been  proprietor  of  this  and  all  other 
portions  of  the  bed  of  the  Delaware  river. 

Both  parties  admit  that  prior  to  March  12th,  1664,  the  title 
was  in  the  King  of  England.  On  that  day,  Charles  II.  issued 
to  his  brother  James,  Duke  of  York,  letter  patent,  by  which 
he  granted  unto  the  duke,  his  heirs  and  assigns,  to  be  held  of 
the  king,  his  heirs  and  successors,  in  free  and  common  socage, 
a  large  territory  in  America,  one  tjract  of  which  is  therein 
described  as  "  the  said  river  called  Hudson^s  river,  and  all  the 
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lands  from  the  west  side  of  Connecticut  to  the  east  side  of 
Delaware  bay,  *  *  *  together  with  all  the  lands,  *  * 
*  rivers,  *  *  *  waters,  lakes,  *  »  *  and  all  other 
royalties,  *  *  *  to  said  several  *  *  *  lands  and 
premises  belonging  and  appertaining."  These  letters  also 
conferred  upon  the  duke,  his  heirs  and  assigns,  certain  powers 
of  government,  to  be  exen»ised  over  said  territory  and  its  in- 
hal)itants,  reserving,  however,  the  sovereignty  of  the  king. 
Learning  &  Spicer,  p.  3. 

Under  this  grant,  it  is  insisted  that  the  easterly  margin  of 
the  Delaware  bay  and  river,  throughout  its  entire  length,  is 
the  westerly  boundary  of  the  land  conveyed ;  that  the  words, 
"  the  east  side  of  Delaware  bay,"  especially  in  a  grant  from 
the  crown,  cannot,  by  construction,  be  extended  below  high- 
water  mark  ;  that  their  use  shows  the  intention  of  the  king  to 
reserve  all  the  land  under  water  in  the  l)ay  and  river. 

Several  suggestions  seem  to  me  pertinent  to  the  proper  in- 
terpretation of  this  grant. 

While  these  letters  patent  were  indeed  issued  to  a  subject, 
that  subject  was  the  chief  subject  of  the  realm,  and  the  heir  pre- 
sumptive to  the  throne.  The  purpose  of  the  king  was  not  the 
mere  grant  of  private  interests,  but  the  establishment  of  a 
c»ommon wealth,  with  ample  powers  of  local  government  and 
<lefence.  That  no  special  reason  existed  in  the  royal  mind  for 
not  parting  with  the  title  to  the  bed  of  streams,  so  far  as  that 
title  could  legally  be  separated  from  sovereignty,  is  made  clear 
enough  by  the  fact  that  the  great  Hudson  river  is  expressly 
granted,  as  also  all  the  other  rivers  within  the  territory  de- 
scrilx^l ;  and  I  think  no  motive  c«n  be  suggested  for  the  reten- 
tion of  the  IkhI  of  the  Delaware,  which  would  not  apply  with 
equal  force  to  the  Hudson  and  Raritan.  Indeed,  prior  to 
1648,  letters  patent  had  been  issued,  embracing  the  whole  of 
this  river  and  bay,  in  the  province  of  New  Albion.  There  is^ 
therefore,  no  antec^edent  presumption  against  the  grant  of  the 
river. 

And  looking  at  the  very  words  of  the  conveyance,  "  the 
east  side  of  Delaware  bay/*  what  is  observable  ?    A  bay  is  an 
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arm  of  the  sea,  distinct  from  a  river.  And  it  is  certain  that 
in  1664,  Charles  and  his  advisers  could  not  have  been  under 
the  impression  that  the  whole  of  the  Delaware  was  a  bay.  ^  In 
1648,  persons  interested  in  the  encouragement  of  emigration 
to  New  Albion,  had  published,  in  England,  a  circular  embra- 
cing a  letter  from  Robert  Evelyn,  in  which  he  describes  a  trip 
up  the  Delaware,  or  Charles  river,  to  a  point  about  thirty 
miles  above  the  falls,  which,  he  says,  were  about  sixty-five 
leagues  from  the  sea.  He  writes  that  no  part  of  Delaware 
bay  extended  as  far  as  the  fortieth  degree  of  north  latitude, 
but  that  a  ship  of  one  hundred  and  forty  tons  might  go  up  to 
the  falls.     Synith^8  HiMory  of  New  Jersey ,  p,  28,  note. 

For  years  before  the  date  of  these  letters  patent,  the  shores 
of  the  southerly  portions  of  the  Delaware  had  been  inhabited 
by  English,  Swedes,  and  Dutch,  and  doubtless  the  adven- 
turous spirit  of  the  times  had  carried  many  others  besides 
Evelyn  among  the  Indian  kings  that  hunted  along  its  northerly 
lianks  :  and  it  would  be  difficult  to  believe  that,  in  spite  of  the 
curiosity  about  the  American  settlements  which  pervaded  all 
iflasses  of  Europeans,  in  spite  of  the  peculiar  interest  which  the 
King  and  his  councilors  would  feel  regarding  them,  not  only 
while  he  was  upon  the  throne,  their  actual  possessor,  but  while 
he  lingered  about  the  courts  of  the  continent,  pondering  upon 
the  extent  and  value  of  those  realms  he  owned  but  could  not 
occ'upy,  the  royal  advisers  were  ignorant  of  the  existence  of  a 
river  north  of,  and  emptying  into,  Delaware  bay. 

It  seems  to  me,  therefore,  that  although  the  very  words 
might  limit  the  grant  to  the  east  side  of  Delaware  bay,  so  far 
as  it  is  a  bay,  yet  beyond  that,  the  westerly  boundary,  even  as 
the  whole  of  the  northerly  boundary  of  this  tract,  is  matter  of 
inference,  not  of  expression. 

The  words,  then,  being  inconclusive  as  to  the  boundary 
along  the  river,  much  light  may,  I  think,  be  thrown  upon  the 
subject  by  ascertaining  the  practical  interpretation  which,  in 
those  early  times,  was  placed  upon  the  grant. 

By  lease  and  release,  dated  June  23d,  24th,  1664,  less  than 
four  months  after  the  king's  patent,  the  Duke  of  York  con- 
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veyed  to  Carteret  and  Berkeley,  their  hek^  and  assigns,  a  tract 
of  land  which  they  regarded  as  included  in  the  king's  letters, 
and  which  they  described  as  "  bounded  on  the  east,  part  bv 
the  main  sea,  and  part  by  Hudson's  river,  and  hath  upon  the 
west,  Delaware  bay  or  river,  and  extendeth  southward  to  the 
main  ocean,  as  far  as  Cape  May,  at  the  mouth  of  Delaware 
bay  ;  and  to  the  northward,  as  far  as  the  northernmost  branch 
of  the  said  bay  or  river  of  Delaware,  which  is  forty-one 
degrees  and  forty  minutes  of  latitude."  Learning  &  SpiceVf 
p.  8. 

These  deeds  do  not  limit  the  territory  by  the  side  of  the 
river ;  and  although  James  was  the  grantee,  not  the  grantor, 
of  the  original  conveyance,  yet  he  was  expecting  the  inheri- 
tance of  the  grantor's  estate,  with  all  its  rights  and  preroga- 
tives unimpaired,  and  he  does  not  stand  in  history  as  a  prince 
wont  to  abate  any  jot  of  regal  claim,  either  before  or  after  his 
own  coronation.  In  these  deeds,  it  is  provided  that  the  tract 
of  land  granted  shall  thereafter  be  called  New  Caesarea,  or  New 
Jersey ;  and  Charles,  in  a  letter  of  December  9th,  1672,  to  the 
deputy  governor  of  the  province  of  New  Jersey,  speaks  of  hU 
having  granted  the  propriety  thereof  to  Berkeley  and  Cateret, 
obviously  referring  to  and  approving  the  title  to  the  entire 
territory  derived  through  the  Duke  of  York.  Learning  A 
Spicet',  p.  38. 

I  refer,  also,  to  the  following  instruments,  as  indicating  the 
Delaware  river,  and  not  the  east  side  of  the  river,  as  the  west- 
erly boundary  of  the  province  of  New  Jersey,  and  recognizing 
as  valid  the  title  of  the  proprietors  to  the  whole  province  so 
bounded :  the  lease  and  release  of  July  28th,  29th,  1674, 
from  the  Duke  of  York  to  Carteret,  (Learning  &  Spicer^f- 
46) ;  the  king's  letter  of  June  13th,  1674,  for  the  encourage- 
ment of  the  settlement  of  the  province,  {Learning  &  Spieer^p* 
49) ;  the  quinquepartite  deed  between  Carteret,  Penn,  Lawiy, 
Lucas  and  Billinge,  dated  July  1st,  1676,  dividing  the  province 
into  East  and  West  New  Jersey,  (Learning  &  i^picer,  p.  61); 
the  gnint  from  the  Duke  of  York  to  Penn  and  others,  for 
West  Jersey,  dated  August  6th,  1680,  {Learning  &  SpieeryP- 
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41);  the  Duke  of -York's  release  to  the  twenty-four  pro- 
rietors  of  East  Jersey,  dated  March  14th,  1682-3,  and  the 
le  king's  confirmation  of  this  release,  dated  Noveml)er  23d, 
683,  {Leamihff  &  Spicer,  p.  151.)  And  it  may  be  affirmed 
f  the  memorials  preliminary  to  the  surrender  to  Queen  Anne, 
1  1702,  of  the  surrender  itself,  and  of  the  instructions  there- 
pon  issued  to  Lord  Cornbury,  that  they  all,  without  nicer 
pecification,  refer  to  the  grant  of  the  Duke  of  York  as  being 
ully  warranted,  so  far  as  territory  was  concerned,  by  the 
otters  patent  of  the  king. 

I  think,  therefore,  that  to  restrict  the  king's  grant  to  nar- 
ower  limits  than  those  indicated  by  the  lease  and  release  of 
he  Duke  of  York,  is  sticking  in  the  bark,  and  ascribing  to 
he  conveyance  a  meaning  which  neither  of  the  parties  to  it, 
lor  any,  in  early  times,  claiming  under  either  of  them,  con- 
idered  or  acted  upon  as  a  just  interpretation. 

The  question  then  arises  as  to  the  eflPect  of  a  grant  by  the 
Ling  of  lands  bounded  upon  a  river.  As  early  as  the  second 
'ear  of  Henry  VII.  it  was  resolved  that  the  king's  grant 
hould  pass  nothing  by  implication.  2  Henry  VIL  13.  And 
n  the  case  of  the  Royal  Fishery  of  ih^  Banne,  {Davies  149,)  the 
yhief  Judges  of  the  Privy  Council,  applying  this  principle, 
onsidered  that  letters  patent,  granting  the  territory  of  Rout 
djoining  to  the  river  Bannc,  and  all  fisheries  in  or  within 
aid  territory,  except  three  jiarts  of  the  fishery  of  the  river 
kinne,  did  not  convey  to  the  patentee  the  fourth  part  of  this 
ishery  below  tide-water,  for  they  said,  the  Banne  is  a  naviga- 
de  stream  where  the  tide  ebbs  and  flows,  and  the  fishery  in 
t  is  a  royal  fishery,  which  is  not  appurtenant  to  land,  but  is 
i  fishery  in  gross,  and  parcel  of  the  inheritance  of  the  crown 
>y  itself,  and  general  words  in  the  king's  grant  shall  not  pass 
lach  special  royalty.  But  the  same  judges,  in  the  same  case, 
dso  resolved  that  in  every  river  where  the  tide  did  not  ebb 
ind  flow,  and  in  the  fishery  of  such  river,  the  ter-tenants  on 
»ch  side  have  an  interest  of  common  right ;  and  every  such 
river  appertains  to  the  owners  of  the  soil  where  it  hath  its 
30urse^  and  if  such  river  runneth  between  two  manors  and  is 
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the  boundary  between  them,  the  one  moiety  of  the  river  and 
fishery  belongs  to  one  lord,  and  the  other  moiety  to  the  other. 

Lord  Hale,  in  his  treatise  de  jure  maris,  (of  which  it  i^ 
.  said  that,  "in  England,  the  courts  sc»n  his  words  with  b^ 
much  care  as  if  they  had  been  found  in  Magna  Charta;  and 
the  meaning  once  ascertained,  they  do  not  trouble  themselve? 
to  search  any  further,")  says,  {eh,  3,)  "There  be  some 
streams  or  rivers  that  are  private,  not  only  in  propriety  or 
ownership,  but  also  in  use,  as  little  streams  and  rivers  that 
are  not  a  common  passage  for  the  king's  people.  Again, 
there  be  other  rivers,  as  well  fresh  as  salt,  that  are  of  common 
or  public  use,  for  carriage  of  boats  and  lighters ;  and  the^e, 
whether  they  are  fresh  or  salt,  whether  they  flow  and  re-flow  or 
not,  are,  prima  facie,  publici  juris,  common  highways  for  man 
or  goods,  or  both,  from  one  inland  town  to  another.  Fresh 
rivers,  of  what  kind  soever,  do,  of  common  right,  belong  to  the 
owners  of  the  soil  adjacent ;  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  property  of  the  soil,  and  conse- 
quently the  right  of  fishing,  usque  ad  jUum  aqmr ;  and  the 
owners  of  the  other  side,  the  right  of  soil  or  ownership  and 
fishing  unto  thcfiiura  cujua'  on  their  side."    (cA.  1.) 

The  same  principle  was  declared  in  Carter  v.  Mureot^  4 
Burr,  2163,  where  it  was  said,  "In  rivers  not  navigable, the 
proprietors  of  the  land  have  the  right  of  fishery  on  their  re- 
spec^tive  sides,  and  it  generally  extends  ad  JUum  medium  a^^ 
The  cases  cited  prove  this  distinction,  *  that  navigable  riveis 
or  arms  of  the  sea  belong  to  the  crown,  and  not  (like  priva^ 
rivers)  to  the  land-owners  on  each  side.' " 

In  Tyler  v.  Wilkinson,  4  Mason  C.  C.  397,  Story,  speaking 
of  the  Pawtucket,  above  tide-water,  says :  "  Prima  facie,  eveiy 
proprietor  on  each  bank  of  a  river  is  entitled  to  the  land 
covered  with  water  in  front  of  his  bank,  to  the  middle  thread 
of  the  stream." 

In  Arnold  v.  Mundy,  1  Halst.  1,  Chief  Jostice  Kirkpctrick 
declares  the  law  to  be  "  that  a  grant  of  land  ^o  a  subject  or 
citizen,  bounded  upon  a  fresh  water  stieMn  or  river,  where 
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the  tide  neither  ebbs  nor  flows,  extends  to  the  middle  of  tlie 
channel  of  such  river." 

In  Oobb  V.  Davenport,  3  Vroom  369,  the  notion  that  actual 
navigability  was  the  criterion  of  public  or  private  ownership 
in  the  bed  of  waters,  was  distinctly  repudiated,  and  the  doc- 
trine that  the  ebb  and  flow  of  the  tide  furnished  such  criterion 
was  expressly  adopted,  as  a  principle  of  the  common  law  sa 
well  settled  that  a  citation  of  authorities  was  deemed  un- 
necessary. 

Inasmuch,  then,  as  upon  this  principle  of  the  common  law^ 
which  was  established  in  England  at  the  time  of  the  king's 
grant  to  James,  and  which  was  brought  to  and  adopted  in 
this  state,  the  bed  of  non-tidal  waters  was  a  species  of  private 
property,  and  not  a  royalty  of  the  crown,  it  seems  to  me  that 
the  question,  whether  by  that  grant  the  bed  of  the  Delaware 
above  tide  was  conveyed  or  not,  is  to  be  resolved  by  the  ap- 
plication of  those  niles  of  construction  which  ordinarily  dis- 
cover to  courts  the  meaning  of  persons  dealing  with  such 
property.  Among  those  rules,  none,  I  think,  is  more  firmly 
settled  than  this,  that  grants  of  land  bounded  upon  or  along 
rivers  above  tide-water,  carry  the  exclusive  right  and  title  of 
the  grantee  to  the  centre  of  the  stream,  unless  the  terms  of  the 
grant  clearly  denote  the  intention  to  stop  at  the  edge  or 
margin  of  the  river.  3  Kcid  427 ;  Winter  v.  Peterson ^  4 
Zab.  524;  Railroad  Co,  v.  Schurnieir,  7  Wctll.  272,  287. 
As  to  these  letters  patent  of  the  king,  there  is  nothing, 
either  in  the  words  of  the  grant,  the  evident  purpose  which 
induced  it,  or  the  policy  of  the  law  that  controlled  it,  to  indi- 
cate such  intention,  and  therefore^  I  think,  that  under  those 
letters,  the  Duke  of  York  and  his  grantees  took  the  owner- 
ship of  the  bed  of  the  Delaware  above  tide-water  to  the 
thread  of  the  river,  as  private  proprietors.  They  have  received 
the  same  construction  in  the  highest  court  of  the  land.  In 
Rundle  v.  Delaware  and  Bar.  Canal  Co^  14  How.  80,  Justice 
Grier,  delivering  the  opinion  of  the  courts  said :  "  The  river 
Delaware  is  the  well-known  boundary  between  the  States  of 
Pennsylvania  and  New  Jersey,    Below  tide^water,  the  river, 
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its  soil  and  islands,  formerly  belonged  to  the  crown ;  above 
tide-water,  it  was  vested  in  the  proprietaries  of  the  co-ter- 
minous  provinces,  each  holding  ad  medium  JUum  dquce.*^ 

In  the  following,  among  many  other  American  cases,  the 
same  rule  of  construction  has  been  applied  to  grants  by  the 
sovereign:  Ex  parte  Jennings,  6  Cow.  518,  {note;)  Middle- 
ton  V.  Pritchardy  3  ika^in*  510 ;  Jones  v.  Soulardy  24  How, 
41,  where  counsel  cites  a  long  array  of  apposite  cases. 

Upon  this  theory  of  private  title  to  the  bed  of  the  stream, 
the  proprietors  and  the  riparian  owners  under  them,  doubtless 
acted  from  a  very  early  period.  By  the  instrument  called 
"  The  concessions  and  agreements  of  the  proprietors,  free- 
holders, and  inhabitants  of  the  province  of  West  New  Jersey, 
in  America,"  dated  March  3d,  1676-7,  it  was  granted  that 
"  all  the  inhabitants  within  the  said  province  of  West  Jersey 
have  the  liberty  of  fishing  in  Delaware  river."  i.  &  S.  390. 
If  the  bed  of  the  river  had  remained  the  property  of  tlie 
crown,  the  right  of  fishing  therein  would  have  been  common, 
and  no  grant  from  the  proprietors  would  have  been  needed 
or  effectual ;  but  if  the  title  to  the  bed  were  vested  in 
private  owners,  then  the  fishery  would  have  become  several 
(2  Bhwk,  Cornm,  39),  and  could  be  lawfully  enjoyed  by  the 
public  only  after  some  such  act  of  dedication  as  these  conces- 
sions contain.  Upon  this  grant,  I  think,  rests  the  claim 
which  the  i)eople  of  the  commonwealth  have  always  main- 
tained to  regulate  and  control  the  fisheries  of  the  river  above 
tide- water. 

As  early  as  1683,  the  assembly  of  West  Jersey  provided 
for  treating  with  the  proprietary  of  Pennsylvania  in  r^ard 
to  the  rights  and  privileges  of  the  province  to  or  in  the 
Delaware  river,  (i.  &  S.  480) ;  and  on  December  21st,  1771, 
(AlUnson  347),  an  act  was  passed  concurrently  with  a  similar 
Pennsylvania  statute,  which  declared  the  Delaware  to  be  a 
common  highway  for  the  purposes  of  navigation,  and  pro- 
vided for  improving  the  navigation  between  Trenton  and 
Easton,  by  removing  obstructions  and  widening  and  deepen- 
ing the  channel,  but  also  provided  for  the  preservation  of 


NOVEMBER  TERM,  1876.  641 

Attorney -General  v.  Delaware  and  Bound  Brook  Railroad  Co. 

Hoop's  dam,  on  the  Pennsylvania  side,  and  such  other  dams 
as  had  been  theretofore  erected.  This  legislation  thus,  while 
it  declared  that  the  river,  above  tide,  belonged  to  that  clas.s 
of  streams  which  Hale  describes  as  of  common  or  public  use 
as  highways,  though  private  in  propriety  or  ownership,  yet 
refrained  from  interfering  with  those  private  structures  which 
had  been  placed  upon  the  bed  before  such  authoritative  decla- 
ration was  made. 

Of  this  class,  then,  is  the  Delaware  river  above  the  tide : 
the  title  to  the  bed  is  in  the  private  owner,  but  is  subject  to 
the  paramount  public  right  to  use  the  river  as  a  common 
highway,  in  which  is  included  the  right  to  so  control  and 
change  the  bed  as  to  preserve  and  improve  the  navigability 
of  the  water. 

Against  the  conclusion  which  I  thus  reach,  stands,  it  is 
said,  the  opinion  of  the  crown  lawyers,  Raymond  and  Yorke, 
both  afterwards  Chief  Justices  of  England.  This  opinion 
was  given  in  1721,  upon  a  question  as  to  whether  the  title  to 
the  islands  in  the  Delaware  had  passed  from  the  crown  under 
the  provincial  charters  of  Pennsylvania  and  New  Jersey. 
They  answered  that  it  had  not.  They  give  no  reasons,  nor 
in  any  way  indicate  how  they  arrived  at  that  decision.  ChaL 
Col.  Op.  90.  The  islands  in  dispute  were  probably  islands 
in  tide-water,  since  so  early  as  1721,  the  islands  above 
Trenton  were  hardly  worth  contending  for ;  and  this  extra- 
judicial opinion  is  certainly  not  entitled  to  more  force  than 
the  decision  of  a  court  would  receive — force  within  the 
class  of  subjects  to  which  it  relates ;  it  cannot  be  viewed  as 
an  authority  on  the  title  of  the  islands  above  the  tide. 

Nor  is  Den  v.  Whitey  Coxe  94,  such  an  authority.  The  court 
there  held  only  that  the  lessor  of  the  plaintiff,  who  claimed 
under  neither  the  king  nor  the  proprietors,  had  not  shown 
any  other  title.  Some  expressions  of  the  Chief  "Justice  to 
the  jury  indicate,  indeed,  that  the  defendant's  contention, 
that  at  all  events  the  plaintiff  must  fail,  because  the  title  was 
in  the  crown,  had  met  with  his  acquiescence,  but  that  was  not 
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a  deliberate  conviction  upon  a  point  litigated  and  necessan- 
to  or  involved  in  the  decision  of  the  cause. 

There  is  also  pressed  upon  our  attention  the  opinion  of  Rich- 
ard Stockton,  given  in  1828,  in  reference  to  the  right  of  New 
Jersey  to  make  a  canal  without  obtaining  the  consent  of  Penn- 
sylvania to  use  the  waters  of  the  Delaware.  In  that  opinion, 
he  states  this  position  as  believed  to  be  undeniable :  "  The 
river  Delaware  was  not  included  in  the  ancient  grants  of  the 
King  of  England  and  the  Duke  of  York,  either  to  the  pro- 
prietors of  New  Jersey  or  to  William  Penn,  the  proprietor  of 
Pennsylvania,  but  the  property  therein  and  its  islands  re- 
mained in  the  crown  of  England  until  the  Revolution.  The 
rights  of  private  property  claimed  by  individuals  on  either 
side  of  the  river,  had  no  other  legal  foundation  but  occupa- 
tion or  possession."  It  is  evident  that  this  proposition,  as 
distinct  from  the  idea  that  the  title  of  the  bed  above  tide  wa« 
in  private  owners,  was  in  no  wise  relevant  to  the  inquirr 
before  him,  whether  the  consent  of  the  sister  state  was  neces- 
sary to  the  lawful  use  of  the  water.  Pennsylvania  would 
have  no  more  control  of  the  water  running  over  lands  of 
private  proprietors  than  if  it  ran  over  the  public  lands  of 
New  Jersey.  And  his  assertion  that  the  position  he  assumed 
on  that  point  was  undeniable,  may  be  contrasted  with  the 
common  sentiment  of  the  legal  profession,  prior  to  the  case  of 
Arnold  v,  Mundy,  that  the  entire  bed  was  private  property, 
{ariffith's  Law  Reg.  1291 ;  Gough  v.  Bell,  2  /job.  441,  490,) 
and  with  the  statement  of  the  New  Jersey  commissioners,  in 
their  communication  to  the  Pennsylvania  commissioners, 
in  1817  :  "The  soil  of  the  river,  to  the  midway  thereof,  at 
least  at  and  above  the  falls  of  Trenton,  if  not  below,  is  vested 
by  law  in  the  owners  of  the  adjoining  land."  His  distin- 
guished ability  as  a  lawyer  does  not  justify  us  in  r^arding 
this  obiter  dictum  as  conclusively  settling  the  law  on  so  im- 
{K)rtant  a  matter.  An  examination  of  the  opinions  of  our  most 
eminent  jurists,  as  contained  in  our  state  reports,  shows  that 
neither  that  assertion,  nor  scarcely  any  other  in  reference  to 
the  public  and  private  rights  to  the  land  flowed  by  the  waters 
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of  the  Delaware,  can  be  regarded  as  undeniable,  except  so  far 
as  they  have  been  the  subject  of  direct  adjudication.  Upon 
almost  all  these  points,  the  views  of  judges  and  lawyers  have 
l)een  extremely  variant. 

Xor  can  we  yield  to  the  construction  place<l  by  the  courts 
of  Pennsylvania  upon  the  rights  of  that  state  and  its  citizens 
in  this  river.     Their  decisions  are  confessedly  not  in  accord- 

» 

ance  with  the  common  law,  but  rest  upon  peculiar  c*onsidera- 
tions  of  state  policy,  more  closely  akin  to  the  civil  law.  They 
are  not  limiteil  to  the  Delaware  nor  dependent  on  the  interpre- 
tation of  the  king's  grant  to  Penn,  but  are  applied  as  well  to 
the  Susquehanna  and  other  rivers  clearly  within  the  state 
boundary. 

I  conclude,  therefore,  that  the  piers  and  bridge  of  the  de- 
fendant are  not  erected  upon  the  lands  of  the  state  and  are  not 
a  purpresture. 

It  is  insisted,  in  the  next  place,  that  they  are  a  jniblic 
nuisance,  and  as  such  ought  to  be  restrained  and  abatt^d  by  the 
Court  of  Chancer\',  because  they  stand  in  a  river  where  there 
IB  a  public  right  of  navigation,  and  are  not  authorize<l  by  law. 
This  absence  of  legal  authority  is  asserted  first,  upon  the  claim 
that  the  general  railroad  law,  i)assed  in  1873,  under  which 
the  defendant  derives  its  franchises,  does  not  j)ermit  the  con- 
struction of  a  bridge  in  the  Delaware  river ;  and  secondly, 
upon  the  ground  that  there  has  been  no  such  concurrent  action 
by  the  State  of  Pennsylvania  as  is  necessary  to  justify  interfer- 
ence with  the  river  as  a  common  highwiiy,  under  the  agree- 
ment with  that  state  made  in  1783. 

The  defendant  is  incorporated  under  the  "  act  to  authorize 
the  formation  of  railroad  corporations  and  regulate  the  same,'' 
approved  April  2d,  1873,  upon  articles  of  association  filed  by 
its  incorporators,  in  which  "  the  places  from  and  to  which  the 
road  is  to  be  constructed  or  maintained  and  operated  "  are  de- 
scribed as  follows :  "  Its  beginning  point,  at  the  boundary 
line  between  the  States  of  Pennsylvania  and  New  Jersey,  in 
the  middle  of  the  Delaware  river,  in  the  township  of  Ewing, 
in  the  county  of  Mercer,  in  the  State  q£  New  Jersey,  some- 
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where  between  an  island  in  said  river  called  Slack's  Island, 
northward  of  Yardleyville,  in  the  state  of  Pennsylvania,  and 
another  island  in  said  river  called  White's  Island,  southward  of 
said  Yardleyville ;  and  its  termination  point,  in  the  southerly 
line  of  the  railroad  of  the  Central  Railroad  Company  of  New 
Jersey,  at  or  near  the  village  of  Bound  Brook,  in  the  township 
of  Bridgewater,  in  the  county  of  Somerset,  in  the  State  of  New 
Jersey."     The  scope  of  this  statute  is  prhaa  facie  co-extensive 
with  the  limits  of  the  state,  and  must  be  so  r^arded,  unless 
its  terms  fairly  require  narrower  boundaries.     The  first  sec- 
tion provides  that  the  articles  of  association  shall  mention  the 
placi's  from  and  to  which  the  road  is  to  be  constructed.     This 
word  plates  is  sufficiently  indefinite  to  indicate  any  locality 
within  the  state.     The  eleventh  section  authorizes  the  con- 
struction and  o|)eration    of  the   railroad  between  the  points 
named  in  the  articles  of  association,  commencing  at  or  within 
and  extending  to  or  into  any  town,  city  or  village  named  as 
the  place  of  the  termini  of  such  road.     It  is  ui^ed  that  by 
force  of  these  words,  each  terminus  of  the  road  must  be  con- 
fined to  some  town,  city  or  village.     Perhaps  if  this  clause 
stood  alone,  lus  designating  the  limits  of  construction,  such  an 
interpretation  would  be  entitled  to  prevail ;  but  the  twenty- 
third   section    enacts   that  companies   whose   roads  shall  be 
constructed  under  the  provisions  of  the  act,  shall  have  the  right 
to  connect  their  roads  with  any  railroads  within  this  or  any 
other  state,  and  the  duty  of  the  courts  is  so  to  interpret  every 
portion  of  the  statute  as  that  all  of  it  may  have  effect.     Now 
evidently,  by  this  section,  the  legislature  did  not  undertake  to 
authorize  the  construction  of  roads  beyond  the  limits  of  the 
state's  jurisdiction,  nor  intend  to  authorize  foreign  corporations 
to  build  railroads  within  our  territory.     The  purpose  must 
have  been  to  empower  companies,  organized  under  the  act,  to 
carry  their  roads  (within  the  limits  laid  out  in  their  articles  of 
association,)  to  the  state  line,  and  there  to  connect  with  the 
road  of  the  foreign  corporation.     But  it  is  equally  obvioos 
that  they  did  not  mean  to  restrict  this  power  of  connection  to 
those  places  where  some  town,  city  or  village  actually  runs  up 
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to  the  state  line,  for  such  a  restriction  would  render  the  jx>wer 
practically  nugatory  without  any  good  cause  for  the  limitation, 
since,  if  it  he  desirable  to  connect  our  state  railroads  with 
foreign  roads,  no  reason  appears  for  making  such  connection 
only  within  some  town,  city  or  village.  For  the  purpose, 
then,  of  exercising  the  rights  plainly  intended  to  be  conferred 
by  this  twenty-thirtl  section,  the  legislature,  in  my  judgment, 
empowered  corporations  to  locate  and  construct  railromls 
between  places  designated  in  their  articles  of  ass^xiiation,  other 
than  towns,  cities  or  villages. 

I  find  nowhere  else  in  the  act,  any  language  which  can  be 
so  constmed  as  to  exclude  the  Delaware  river  from  its  oj>era- 
tion.  On  the  contrary,  several  considerations  ap|)ear  to  me 
to  indicate  that  the  legislature  must  have  contemplated  a 
connection  with  railroads  out  of  the  state,  across  that  river. 
In  that  direction  existe<l  the  great  demand  for  railroad  trans- 
portation through  New  Jersey  to  the  sea,  in  compliance  with 
which,  mainly,  this  law  was  enacted.  The  need  for  such 
transiwrtation  over  our  northern  boundary  was  (X)mparatively 
unimportant.  Before  this  law  was  passed,  there  stood  on  our 
statute  books  an  act  passed  March  30th,  1869,  {Pamph,  i., 
p,  807,)  entitled  "  An  act  to  prevent  accidents  on  railroads," 
the  second  section  of  which  provided  "  that  hereafter  no  rail- 
road shall  l)e  laid  upon  any  bridge  across  the  Delaware  river 
intended  for  public  travel,  unless  special  authority  for  that 
jnirpose  be  given  by  legislative  act,  })articularly  designating 
the  bridges  to  be  subjected  to  such  use."  This  genenil  rail- 
road law,  in  its  thirty-eighth  section,  enacted  that  the  j)rovi- 
sions  of  that  second  section  of  the  act  of  1869  should  not  be 
considered  to  extend  to,  or  to  aifect,  in  any  way  or  manner,  cor- 
porations which  might  be  formed  thereunder.  Certainly  the 
legislature  would  not  thus  have  expressly  removcnl  this  j)ro- 
hibition  against  crossing  the  Delaware  on  existing  bridges,  if 
it  had  been  intended  not  to  authorize  the  crossing  of  that 
river  at  all.  And  it  seems  to  me  manifest,  that  if  the  pur|)ose 
had  been  to  confine  this  power  of  crossing  to  existing  bridges, 
such  purpose  would  have  In^en  expressly  averretl.     The  only 
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reason  that  can  be  imaociiied  for  such  restriction  is  regard  for 
the  navigability  of  the  river ;  and  if  that  interest  be  so  import- 
ant as  t(»  require  that  the  courts  should  be  called  on  to  imply 
the  restriction,  it  should  seem  that  it  was  sufficiently  important 
and  obvious  for  the  courts  to  expect  that  the  legislature  would 
have  expressly  guarded  it.  But,  in  fact,  no  such  importance 
pertains  to  the  stream  above  the  tide.  At  the  time  of  the 
passage  of  the  act,  there  were  already  thirteen  bridges  over 
the  river  between  Trenton  and  Easton,  a  distance  of  not  over 
sixty  miles,  each  one  of  which  interfered  with  navigation  as 
much  as  might  be  expected  of  any  railroad  bridge  likely  to 
be  built,  and  more  than  does  the  bridge  now  complained  of; 
and  the  proof  shows  that  none,  even  of  these,  has  interposed 
any  appreciable  obstacle  to  the  craft  which  have  been  wont 
to  navigate  the  waters.  And,  surely,  if  the  legislature 
intended  to  exclude  such  a  stream  from  the  general  provisions 
of  this  act,  in  order  to  preserve  its  navigability,  an  examina- 
tion will  show  that  they  have  been  equally  cautious  with 
other  rivers  and  bays  of  the  state  which,  in  truth,  afford 
useful  avenues  for  commerce.  But  what  do  we  find?  The 
thirtv-sixth  section  enacts  "  that  it  shall  be  lawful  for  auv 
company  incorporated  under  this  act,  in  addition  to  the  power 
hereinbefore  given,  to  build  viaducts  over  any  navigable  or 
other  rivers,  streams,  or  bay  of  water  which  said  railroad  may 
cros^."  Since  then,  the  legislature  has  thus  plainly  expressed 
the  idea  that  all  the  other  waters  of  the  state  can  be  bridged 
under  this  act,  without  obstructing  navigation  more  than  is 
warranted  by  the  usefulness  of  the  object  to  be  attained,  I 
do  not  think  that  it  intended  or  expected  the  courts  to  imply 
that  the  Delaware  alone  must  be  excluded  from  its  provi- 
sions. 

A  further  argument  in  favor  of  the  restriction  contended 
for,  is  based  upon  the  language  of  the  thirty-sixth  section 
just  (| noted.  It  is  urged  that  the  words,  "rivers,  &c.,  which 
said  railroad  may  cross,"  exclude  the  Delaware,  because  "to 
cross  '^  means  "  to  go  from  bank  to  bank  ;"  and  as  the  legis- 
lature could  not  confer  the  power  so  to  cross  the  Delaware, 
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therefore  that  river  is  not  intended.  Even  if  this  interpreta- 
tion were  conceded,  the  result  would  be  only  to  exclude  the 
river  from  this  section ;  and  there  would  still  remain  the 
necessity  of  finding  sufficient  reason  to  except  it  from  the 
other  provisions  of  the  act  which  seem  to  embrace  it.  But 
the  suggested  interpretation  is  not  the  fair  one.  The  evident 
purpose  of  the  section  was,  not  to  limit  the  power  of  building 
viaducts  to  waters  over  which  the  railroads  should  wholly 
■cross,  but  to  confer  the  power  of  building  them  over  any 
waters,  so  guarded  as  that  the  interests  of  navigation  would 
be  protected,  and  their  protection  was  not  at  all  enhanced  by 
continuing  the  viaduct  to  the  further  bank.  The  idea  ex- 
pressed by  this  word  is  therefore  merely  incidental  to  the 
main  object  in  view,  and  should  not  so  control  the  interpreta- 
tion as  to  strip  the  provision  of  a  large  share  of  its  utility. 
But  even  if  we  are  to  resort  to  a  critical  examination  of 
terms,  I  think  it  will  be  found  that  we  are  not  justified  in 
saying  the  legislature  could  not  have  included  the  Delaware 
^mong  rivers  which  it  might  say  its  railroads  should  cross. 
By  the  compact  between  New  Jersey  and  Pennsylvania, 
ratified  May  27th,  1783,  {Mc.  Dig.  967),  it  is  declared 
that  this  river,  from  the  northwest  corner  of  New  Jersey  to 
the  circular  boundary  of  the  State  of  Delaware,  in  the  whole 
length  and  breadth  thereof,  is,  and  shall  continue  to  be  and 
remain  a  common  highway,  equally  free  and  open  for  the  use, 
benefit  and  advantage  of  the  contratiting  parties,  and  that 
■each  state  shall  enjoy  and  exercise  a  concurrent  jurisdiction 
within  and  upon  the  water  between  the  shores  of  said  river. 
In  reference  to  this  compact,  Chancellor  (xreen,  in  the  case  of 
Presulent,  <frc.,  v.  IrerUon  City  Bridge  Co.,  2  Becis.  46,  said : 
"**  It  may,  perhaps,  be  held  that  each  state  might,  without  a 
violation  of  the  contract,  authorize  the  erection  of  a  bridge  to 
the  centre  of  the  river  within  its  own  territory ;  and  yet  such 
is  not  the  practical  construction  which  has  been  given  to  its 
terms.  Neither  state  has  ever  attempted  to  make  such  a  grant : 
on  the  contrary,  it  is  believed  that  in  the  charters  of  the 
numerous  bridges  which  now  span  the  river,  from  the  north 
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station  point  to  tide-water,  each  state  has  invariably  graated 
the  privilege  of  building  the  bridge,  not  only  within  its  own 
territory,  but  from  shore  to  shore,  thus  exercising,  in  the  lan- 
guage of  the  agreement,  concurrent  jurisdiction  between  the 
shores  of  the  river."  The  practice  thus  mentioned  shows  that 
the  legislature  has  usually,  when  exercising  its  concurrent 
jurisdiction,  under  this  inter-state  agreement  with  the  view  of 
providing  for  the  construction  of  bridges  over  this  river,  em- 
ployed language  that  imported  an  authority  to  cross  the  river 
from  shore  to  shore.  And  justly,  too ;  for  though  its  authori- 
zation was  not  alone  sufficient,  as  it  has  not  exclusive  jurisdic- 
tion, yet,  as  it  possessed  jurisdiction  of  some  sort  over  tie 
whole  of  the  waters,  for  the  purpose  of  guarding  the  common 
highway,  its  permission  was  needed  throughout  by  whomsoever 
claimed  the  right  to  interfere  at  all  with  this  public  privily. 
Hence,  it  is  a  perfec'tly  proi>er  use  of  language  to  speak  of  the 
railroads  of  New  Jersey  as  crossing  the  Delaware  under  the 
sanction  of  her  laws. 

I  find,  therefore,  in  the  act,  no  reason  to  doubt,  and  ample 
reason  to  believe,  that  the  legislature  intended  to  confer  the 
franchise  of  bridging  the  Delaware,  so  far  as  its  authority 
could  avail  for  that  purpose.  It  remains  to  consider  whether 
the  necessary  concurrence  of  Pennsylvania  to  the  erection  of 
this  viaduct  is  shown. 

It  should  here  be  observed  that  no  complaint  of  the  want  of 
such  concurrence  is  made  by  or  on  behalf  of  the  sister  state, 
and  that  her  rights  will  not  be  at  all  affected  by  our  judgment 
in  this  cause ;  nor  do  I  doubt  that,  if  her  officers  see  reason  to 
complain,  she  has  herself  ample  means  to  redress  her  wrongs. 
New  Jersey,  moreover,  has  no  interest  to  l)e  subserv^ed  by  the 
withholding,  on  the  part  of  Pennsylvania,  of  consent  to  such 
structures  as  the  legislature  of  this  state  has  authorized.  Under 
these  circumstances,  we  are  not  called  upon  to  use  extreme 
vigilance,  or  draw  very  nice  distinctions,  for  the  purpose  of 
finding  flaws  in  those  evidences  of  her  consent  which  may  be 
produced;  nor  are  we  at  liberty  to  go  beyond  the  compact 
itself,  in  order  to  prescribe  auy  particular  form  in  which  the 
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mutual  consent  of  the  states  to  an  interference  with  the  com- 
mon highway  must  be  expressed.  This  state  of  facts,  then,  is 
shown  :  It  appears  that  the  defendant  and  The  North  Penn- 
sylvania Railroad  Company  are  constructing  the  bridge  in 
question,  for  the  purpose  of  connecting  their  respective  rail- 
roads, each  building  the  half  from  the  centre  line  to  its  own 
state's  shore;  that  the  last  named  company  has,  under  the 
constitution  and  laws  of  Pennsylvania,  full,  express  and  si>ecific 
power  to  connect  its  main  line  between  Philadelphia  and 
Bethlehem,  by  a  branch  railroad  to,  and  a  bridge  across  the 
Delaware  river,  with  any  railroad  in  this  state,  and  for  that 
purpose  has  located  such  branch  road  from  its  main  line  to  the 
point  in  the  centric  of  the  river  where  the  defendant's  railroad 
begins.  This  being  true,  then  Pennsylvania  has  given  ex- 
press authority  to  its  corporation  to  bridge  the  Delaware,  so  as 
to  connect  with  the  New  Jersey  company ;  and  New  Jersey 
has  given  like  authority  to  its  company  to  bridge  the  river,  so 
as  to  connect  with  the  Pennsylvania  corporation.  The  powers 
so  granted  are  not  indeed  the  same  power,  but  they  are  con- 
current j)Owers,  and  the  consent  which  underlies  these  j>owers 
is  one  consent,  the  consent  of  both  states,  on  the  part  of  each, 
express  to  its  own  corporation,  and  implied  to  the  other,  that 
these  two  companies  may  construct  a  bridge  in  the  Delaware, 
«to  as  to  connect  their  railroads.  This  is  an  exercise  of  con- 
current jurisdiction,  such  as  was  contemplated  by  the  agree- 
ment of  1783.  It  may  not  be  so  specific  as  has  been  usual ; 
but  that  arises  from  the  fact  that  the  states  now,  for  the  first, 
concur  in  granting,  under  general  laws,  franchises  which 
hitherto  this  state  gave  only  by  special  charters.  The  com- 
pact is  equally  observed  by  either  mode. 

I  therefore  conclude  that  there  is  lawful  authority  for  the 
construction  of  the  bridge  in  question. 

No  complaint  is  made  in  the  information  as  to  any  impro- 
priety in  the  mode  of  building  the  bridge,  or  that  it  creates 
my  more  impediment  to  public  rights  in  the  river  than  neces- 
sarily attends  the  use  of  the  franchise  granted. 

Under  these  circumstances,  the  Chancellor  rightly  refused 
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the  injuiurtion  askeil  for.  He  also  decree<l  that  the  information 
be  dismissed.  Upon  the  hearing  iu  this  court,  it  was  sug- 
gesteil,  scan»ely  urged,  tliat  thus  portion  of  the  decree  was 
erroneous,  even  if  in  otiier  respe(*ts  it  was  tx)rretrt.  But  I  can- 
not yield  to  this  suggestion.  No  replication  seems  to  have 
been  iileil,  although  the  time  for  so  doing  had  long  elap^ 
when  the  decree  was  made.  No  facts  are  alleged  to  be  iu  dis- 
pute, nor  are  any  undisclosed  facts  said  to  be  important  for 
the  decision  of  the  cause.  In  the  brief  of  counsel  presented 
to  the  Cliancellor  and  to  this  court,  the  hearing  is  said  to  be 
equivalent  to  a  final  one.  The  dismissal  was  doubtless  the 
result  of  an  impression  that  no  further  contest,  exwpt  by  a{>- 
}K?4il,  wjus  intended,  and  no  effort  lias  l)een  made  to  remove 
that  impression.  Xor  are  we  informed  on  what  basis  further 
litigjition  can  he  deemed  advisable. 

I  think,  therefore,  the  decree  as  made  should  be  affirmed. 

Decree  unanimously  affirmed. 


CuowEi.r.,  appellant,   and   TiiK   HaspiTAL   of  Saixt 

BARNAiiAS,  respondent. 

1.  A  Htipiilation  in  a  deed  of  conveyance  inter  partieR,  that  the  grantee 
ifhali  assume  and  pay  a  prior  mortgage  on  the  preniiHen,  is  a  coDtract  with 
the  grantor  nimply  for  his  indemnity,  and  will  not  be  regarded,  either  At 
Jaw  or  in  e(|uity,  an  a  contract  with  the  mortgagee  or  for  his  benefit. 

2.  The  right  of  the  mortgagee  to  a  personal  decree  for  deficiency  agaiiui 
a  Hiibse(|iK'nt  purchaner,  whose  deed  contains  such  a  stipulation,  dues  out 
resuli  irom  any  fixeil  or  vested  right  in  the  mortgagee,  arising  either  from 

^le  acceptance  of  the  conveyance  of  the  mortgaged  premises  by  the  gnoteet 
or  from  his  obligation  to  pay  the  mortgage  debt  as  between  himiielf  and  hi* 
grantor.  It  resU  merely  on  tbe  doctrine  of  courts  of  equity,  that  a  creditor 
mav  have  the  benefit  of  all  collateral  obligations  for  the  payment  of  the 
debt  which  a  |>ers(.in  standing  in  the  situation  of  surety  for  others  holds  for 
his  indemnity,  and  that  he  may  proceed  directly  against  the  person  ulti- 
mately liable,  in  order  to  avoid  circuity  of  action. 
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•1  If  the  liability  of  the  subflcqiient  purchaser  to  hiB  grantor  to  iiuU'iii- 
nify  him  against  the  mortage  debt,  be  extinguished  as  l>etween  them- 
selves, hy  a  re-conveyance  before  bill  for  foreclosure  iiled,  the  contract  of 
indemnity  being  thereby  put  an  end  to  by  the  act  of  those  who  were  j>arties 
CO  it,  the  mortgagee  will  not  be  entitled  to  a  decree  for  a  dcticiency  against 
fluch  piirchniier,  founded  on  such  a  stipulation  in  his  deed. 

4.  C  conveyed  to  II  certain  mortgaged  premises,  subject  to  the  payment 
of  the  mortgage.  The  deed  cuntainiil  a  stipulation  that  H  should  a>«sume 
and  \my  the  mortgage,  the  amount  thereof  having  been  deducted  from  the 
consideration  money.  II  re-conveyed  to  (',  subject  to  the  mortgage,  which 
hea^nmed  to  pay.  On  bill  subsequently  Ijled  by  the  mortgagee  for  a  fore- 
cloiiure,  held  that  by  such  re-conveyance,  the  obligation  of  il  to  C  to  pay 
the  mortgage  debt  in  exoneration  of  hi*«  liability  therefor,  was  extinguished, 
and  that  the  mortgagee  was  not  entitled  to  a  decree  against  II  for  deficiency. 


On  appeal  from  the  Court  of  Chancery.  The  ca<e  is 
reported  ante,  p.  152. 

Mr,  T,  X,  McVarter,  for  ap[)ellant. 

J//'  E,  (^,  Keaabet/y  for  res[)onilent. 

The  opinion  of  the  court  vvius  delivered  by 

Dbpue,  J. 

The  bill  in  this  cuse  was  filed  by  the  appellant  to  foreclose 
a  mortgage  made  by  John  A.  Currier  to  William  I).  Voor- 
hees  and  James  M.  Andrews,  l>eariiig  date  March  13th,  1872, 
to  secure  the  payment  of  §5,00(J  on  the  13th  of  March,  1874, 
with  interest  payable  semi-annually.  The  mortgagees  assigne<l 
the  mortgage  to  the  complainant  on  the  4th  of  March,  1873. 
On  the  1st  of  April,  1873,  Currier  conveyed  the  mortgaged 
premises  to  "  The  Hospital  of  Saint  Barnabas."  In  the  deed 
of  conveyance  it  was  expressed  that  the  premises  were  con- 
veyed subject  to  the  w)mplainant's  mortgjige,  which  the 
grantees  therein  assume<l  and  agreed  to  pay,  the  amount 
thereof  hziving  been  deducted  from  the  consideration  money. 
On  the  2Ist  of  October,  1873,  the  resiMjiidcnt  re-conveyed  to 
Currier  the  siime  premises,  subject  to  the  mortgage,  which  he, 
by  the  deetl  of  re-conveyance,  assumcil  and  agreed  to  i^ay. 
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The  re-conveyance  to  Currier  was  made  l)efore  the  mortgage 
became  due,  and  its  fairness  is  not  called  in  question. 

The  bill  to  foreclose  was  filed  against  Currier  and  the  re- 
spondent, and  contained  a  prayer  that  if  the  proceeds  of  the 
sale  of  the  mortgaged  premises  should  be  insufficient  to  pay 
the  mortgage.  Currier  and  the  resj>ondent  might  be  decreed  ta 
pay  to  the  complainant  the  deficiency  thereof.  The  relief 
prayed  for  against  the  respondent  was  denied.  From  the 
denial  of  such  relief  this  appeal  was  taken. 

The  ground  on  which  the  liability  of  the  resjwndent  for 
the  deficiency  is  sought  to  be  maintained,  is  stated  in  the  bill 
to  be  that  by  virtue  of  the  stipulation  in  the  deed  to  the  re- 
spondent, it  l)ecame  bound  at  law  to  Currier,  and  in  equity  to 
the  comj)lainant,  to  pay  the  mortgage  debt. 

It  is  not  disputed  that  the  obligation  of  the  respondent  to 
Currier  to  pay  the  debt  in  exoneration  of  his  liability  therefor, 
was  extinguished  both  at  law  and  in  equity,  before  the  bill 
was  filed,  by  the  re-conveyance  to  him.  Under  these  circum- 
stances, the  complainant  cannot  hold  the  respondent  for  the 
mortgage  debt,  unless,  by  force  of  the  stipulation  in  its  deed, 
a  contract  was  made  with  him  to  pay  him  the  debt,  enforce- 
al)lo  either  by  action  at  law  or  by  suit  in  equity. 

The  only  contract  of  the  respondent  was  that  which  arose 
from  the  acceptance  of  the  deed  from  Currier. 

A  deed  inter  parties  whereby  an  estate  is  conveyed,  if  ac- 
ce})ted  by  the  grantee,  although  signed  only  by  the  grantor,  is, 
in  law,  the  deed  of  lx)th  parties,  and  an  action  of  covenant 
may  be  brought  by  the  grantor  against  the  grantee  for  a  breach 
of  the  covenants  in  it  on  his  part.  Finley  v.  Simpson,  2  Zab. 
311;  Patten  v.  Heu^is,  2  iJuteher  293  ;  Harrison  v.  Vrc^lanJy 
9  Vroom  366.  A  prior  mortgagee  is  a  stranger  to  that  contract 
and  the  consideration  on  which  it  was  founded.  He  is  not  in 
privity  with  the  grantee,  either  with  respect  to  the  contract  or 
the  astate  granted.  In  some  cases  on  simple  contract,  an  action 
of  assumpsit  may  be  maintained  on  a  promise  made  by  the 
defendant  to  a  third  person  for  the  benefit  of  the  plaintiff, 
without  any  consideration  moving  from  the  plaintiff  to  the 
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defendant,  Joslin  v.  New  Jersey  Car  Spring  Co,,  7  Vrooin 
141 ;  Lamrence  v.  Fox,  20  N.  F.  268.  But  for  technical 
reasons  that  need  not  now  be  stated,  it  Is  settled  law  that  a 
stranger  to  the  contract  cannot  sue  at  law  upon  a  deed  such 
as  that  now  before  the  court,  which  contains  no  contract  with 
him  in  express  terms.  Mellen  v.  Whipple,  1  Gray  317 ;  Mil- 
lard V.  Baldvnn,  3  Cray  484 ;  Inhabitants  of  Northampton  v. 
Elwell,  4  Cray  81. 

In  equity,  a  stipulation  of  this  kind  is  regarded  as  a  con- 
tract simply  to  indemnify  the  grantor  against  the  mortgage 
debt.  As  such,  it  is  oj^rative  between  the  parties  to  the 
deed,  but  does  not  make  the  mortgage  debt  a  personal  debt  of 
the  grantee.  This  is  clearly  shown  in  cases  where  the  con- 
troversy is  between  the  heir  or  devisee  and  the  personal 
representatives,  with  respect  to  the  payment  of  assumed 
mortgages  out  of  the  personal  estate,  in  exoneration  of  the 
lands. 

If  the  ancestor  has  purchased  the  estate,  and  thereby  con- 
tracted a  debt,  and  given  a  mortgage  to  secure  it,  the  debt 
will  be  a  personal  debt,  for  the  payment  of  which  the  i)er- 
sonal  estate  will  be  the  primary  fund.  But  if  the  estate, 
when  purchased,  was  already  under  the  mortgage,  and  the 
ancestor  took  title  subject  to  the  mortgage,  and  simply  cove- 
nanted with  his  grantor  to  pay  the  mortgage  debt,  this  will 
not  make  the  mortgage  debt  his  personal  debt,  and,  conse- 
quently, the  land  will  be  the  primary  fund,  and  the  personal 
estate  only  the  auxiliary  fund  for  its  payment.  His  cove- 
nant to  pay  is  considered  only  as  an  indemnity  of  the  vendor.  7 
It  does  not  create  a  debt  as  between  his  personal  representa- 
tives and  the  heir  or  devisee,  or  as  between  himself  and  the 
mortgagee.  Parsons  v.  Freeman,  Arnb.  115;  Ticeddell  v, 
Tweddell,  2  Bro.  C.  C.  101 ;  Woods  v.  Huntingford,  3  Ves. 
128,  131 ;  BuOer  v.  Buikr,  5  Ves.  535 ;  WaHng  v.  Wardy 
7  Ves.  337;  The  Earl  of  Oxf(yrd  v.  Lady  Rodney,  14  Ves. 
417,423;  Barham  v.  Earl  of  Tluinet,  3  31.  A-  K.  607; 
£arry  v.  Harding,  1  Jones  &  La  Touche  485 ;  Cumberland 
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V.  Codrington,  3  Johns.  Ch.  229  ;  1  Stigd.  on  Vend.  195,  216; 
Coote  on  Mort  476. 

The  doctrine  of  the  Court  of  Chancery  is  that,  as  a  general 
rule,  as  to  strangers  to  the  contract,  who  are  also  strangers  to 
the  consideration,  the  parties  may,  at  their  pleasure,  abandon 
it,  and  mutually  release  each  other  from  its  performance ;  and 
upon  such  rescission  and  abandonment,  the  contract  is  com- 
pletely at  an  end,  and  thereafter  cannot  be  enforced.  2  8penoe*$ 
Eq.  Jur.  280 ;  Hilt  v.  Gomtne,  1  Beav.  540 ;  S.  C,  5  3IyL  * 
CV.  255. 

In  this  state,  an  exception  to  this  rule  has  been  adopted 
with  respect  to  general  assignments  for  the  benefit  of  credit- 
ors, which,  when  executed  and  delivered,  will  be  established 
and  enforced  in  favor  of  creditors,  though  the  assigD(M' 
revokes  it  with  the  assent  of  the  assignee,  before  acceptance 
by  the  creditors.     SetUl  v.  Reeves,  2  Green's  Ch,  131. 

There  is  another  class  of  cases  in  which  a  declaration  of 
trust,  in  favor  of  a  third  person,  has  been  held  to  be  sufficient 
to  give  such  third  person,  who  was  a  stranger  to  the  contract, 
a  standing  in  court  to  enforce  the  trust;  and  also  a  third 
person,  in  whose  behalf  a  legal,  existing  stipulation  has  been 
exacted  from  another  in  his  favor,  and  for  which  the  party 
exacting  it  has  given  a  valuable  wnsideration,  with  a  view  to 
benefiting  such  third  person,  has  been  decreed  to  be  entitled 
to  the  benefit  stipulated  for  in  the  contract  to  which  he  was 
not  a  party.  ( Stmberland  v.  Codrinf/tony  3  Johns.  Ch.  261 ;  T  an 
Dyne  v.  Vreelandy  3  Stockt.  370;  8.  C,  1  Beas.  142.  Bat 
these  are  cases  in  which  the  trust  was  unrevoked,  and  the 
contract  uncanceled  and  in  force,  and  are  rather  exceptions  to 
the  rule  that  a  court  of  equity  will  not  aid  a  mere  volunteer. 
The  English  cases  are  cited  and  commented  on  by  Mr.  Spence 
in  2  Spencers  tJq,  Jur.  281,  and  notes.  This  learned  writer, 
on  an  examination  of  the  English  decisions,  writing  in  1849, 
says,  that  "  the  general  law  as  to  strangers  in  blood,  strangers 
to  the  contract,  is  the  same  at  this  day,  to  this  extent,  at  least, 
that  the  parties  to  the  contract  may,  at  their  pleasure,  abandon 
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the  contract,  and  mutually  release  each  other  from  its  j)ei>- 
fonnance."     2  Spencers  Eq.  Jar.  280. 

The  right  of  a  mortgagee  to  enforce  payment  of  the  mort- 
gage debt,  either  in  whole  or  in  part,  against  the  grantee  of 
tlie  mortgagor,  does  not  rest  upon  any  contract  of  the  grantee 
witli  him,  or  with  the  mortgagor  for  his  benefit. 

If  the  purchaser  buys  the  mere  equity  of  redemption,  he 
is  liable  to  the  extent  of  the  lands^  purchased,  and  no  further, 
and  he  will  be  discharged  on  releasing  the  lands ;  and  if,  by 
the  terms  of  purchase,  the  mortgage  money  is,  by  agreement, 
taken  as  part  of  the  consideration  money,  equity  raises  upon 
the  conscience  of  the  purchaser  an  obligation  to  indemnify 
the  mortgagor  against  the  mortgage  debt.  Stevenson  v.  Blctckf 
Saxton  338 ;  Hartshonie  v.  Ilarrtshorne,  1  Greenes  Ch.  349  \ 
Tichenor  v»  Dodd,  3  QveefC%  Ch,.  454. 

The  purchaser  of  lands  subject  to  mortgage,  who  assumes 
and  agrees  to  pay  the  mortgage  debt,  becomes,  as  between 
himself  and  his  vendor,  the  principal  debtor,  and  the  liability 
of  the  vendor,  as  between  the  parties,  is  that  of  a  surety. 
Klapwarth  v.  Dressier ,  2  Beas,  62;  Hoy  v.  Bramhall,  4  C.  E, 
Green,  563.  If  the  vendor  pays  the  mortgage  debt,  he 
may  sue  the  vendee  at  law  for  the  moneys  so  paid.  Holies  v. 
Beach,  2  Zab.  680. 

In  equity,  a  creditor  may  have  the  benefit  of  all  collateral 
obligations  for  the  payment  of  the  debt,  which  a  person 
standing  in  the  situation  of  a  surety  for  others,  holds  for  his 
indemnity.  Maure  v.  HanHs^n,  1  JEq.  Cos.  Abr.  93 ;  Moses 
v.  Murgatroyd,  1  Johns,  Chu  119 ;  Phiilips  v.  Thompson,  2  Id. 
418;  Pratt  v.  Adams,  7  Paige  615;  Neto  London  Bank  v. 
Lee,  11  Qmn^  112,  It  is  in  the  application  of  this  principle 
that  decrees  for  deficiency  in.'  foreclosure  suits  have  been  made 
against  subsequent  purchasers,  who  have  assumed  the  pay- 
ment of  the  mortgage  debt,  and  thereby  become  principal 
debtors  as  between  themselves  and  their  grantors.  Curtis  v. 
Tyler,  9  Paige  432,.  436 ;  Halsey  v.  Reed,  Id.  446 ;  Blyer  v. 
MonhoOand^  2  Sandf.  CL  478 ;  Gomwy  v.  Rogers,  47  N.  Y. 
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233.     In  Klapworth  r.  Dressier,  Chancellor  Green  expressly 
grounds  his  decision  on  this  principle. 

But  the  right  of  the  mortgagee  to  this  remedy  does  not 
result  from  any  fixed  or  vested  right  in  him,  arising  either 
from  the  acceptance  by  the  subsequent  purchaser  of  the  con- 
veyance of  the  mortgaged  premises,  or  from  the  obligation 
of  tlie  grantee  to  pay  the  mortgage  debt  as  between  himself 
and  his  grantor.  Though  the  assumption  of  the  mortgage 
debt  by  the  subsequent  purchaser  is  absolute  and  unqualified 
in  the  deed  of  convey anc*e,  it  will  be  controlled  by  a  collateral 
contract  made  between  him  and  his  grantor,  which  is  not 
embodied  in  the  deed.  Flagg  v.  Munger,  5  SekL  483:  and 
it  will  not  in  any  case  be  available  to  the  mortgagee,  unit?*? 
the  grantor  was  himself  personally  liable  for  the  payment  of 
the  mortgage  debt.  King  v.  Whitely,  10  Paige  465 ;  Trotter 
V.  Hughes,  2  Kern,  74. 

Recovery  of  the  deficiency  after  sale  of  the  mortgaged 
premises,  against  a  subsequent  purchaser,  is  adjudged  in  a 
court  of  equity  to  the  mortgagee  not  in  virtue  of  any  original 
e(|uity  residing  in  him.  He  is  allowed,  by  a  mere  rule  of 
procedure,  to  go  directly  as  a  creditor  against  the  person 
ultimately  liable,  in  order  to  avoid  circuity  of  action,  and  save 
the  mortgagor,  as  the  intermediate  party,  from  being  harassed 
for  the  payment  of  the  debt,  and  then  driven  to  seek  relief 
over  against  the  person  who  has  indemnified  him,  and  upon 
whom  the  liability  will  ultimately  fall.  The  equity  on  which 
his  relief  depends  is  the  right  of  the  mortgagor  against  his 
vendee,  to  which  he  is  permitted  to  succeed  by  substituting 
himself  in  the  place  of  the  mortgagor.  In  this  respect  the 
mortgagee  occupies  an  entirely  different  position  from  that  of 
a  surety.  The  latter,  in  virtue  of  his  position  of  surety, 
acquires  in  himself  a  legal  right  of  subrogation  to  all  securities 
for  the  debt  which  come  to  the  possession  of  the  creditor. 

The  mortgagee  being  the  representative  of  and  standing  in 
the  place  of  the  mortgagor,  to  enforce  the  rights  of  the  latter 
against  the  purchaser,  and  having  no  greater  or  other  equity 
in  himself,  is  entitled  to  such  remedy  only  as  the  mortgagor 
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liimsclf  had  against  the  purchaser  when  the  bill  is  filed.  In 
other  words,  being  a  stninger  to  the  contract  of  tlie  purchaf*er 
with  the  mortgagor,  and  to  the  conj^ideration  whereon  it  wa«  ! 
founded,  it  will  be  coinj>etent  for  thof^e  who  were  j)arti(»s  to  it 
to  rescind  and  extinguish  it  at  their  pleasure ;  and  after  such  ^ 
rescnssion  and  extinguishment,  the  contract  be<'omes  utterly  in- 
ea))able  of  enforcement. 

In  all  the  (rases  which  were  cited  bv  the  appellants'  counsi'l, 
the  collateral  security  which  the  creilitor  sought  to  enforce, 
was  an  outstanding  and  subsisting  security,  and  in  the  lan- 
guage of  Mr.  SjKince,  "a  leg-al  existing  stipulation."  Jn 
these  instances,  nothing  more  wjis  involved  than  the  right  of 
the  creditor  to  be  subrogjitcnl  to  an  existing  renuHly  of  his 
debtor  for  the  same  debt. 

In  GarnseAf  v.  liinjern^  47  X,  Y,  234,  the  gnuitit*  of  a  mort- 
gjigor,  who  had  assumeil  and  promistnl,  in  the(h'e<l  of  convey- 
ance, to  pay  the  mortgage,  was  held  to  l)e  <lis<.'harged  irom 
liability  to  the  mortgjigee  by  a  re-c*onveyance  to  the  mortgagor 
before  suit  brought.  ]\v  such  rei'cuivevance,  it  wsus  held  that 
the  8tij)ulation  for  the  payment  of  the  mortgage  was  ex- 
tinguished. The  judge,  in  delivering  the  o])inion  of  the  tH)urt, 
founds  his  conclusions  on  the  fact  that  the  conveyance  to  the 
purchaser  was  shown  by  parol  evidenc^e  to  have  been  by  way 
of  a  mortgage,  merely.  In  the  course  of  his  opinion  he  sjiys 
that  "  it  must  be  considered  that  where  such  assumption  is 
made  on  an  alisolute  conveyance  of  land,  it  is  unconditional 
and  irrevocable ;  the  grantor  cjinnot  retract  his  conveyanrx',  or 
the  grantee  his  promise  or  undertaking."  This  expression 
was  a  mere  obiter  dictum.  With  due  respect  to  the  learned 
judge^  I  fail  to  see  any  ground  on  which  a  distinction  between 
an  absolute  deed  of  conveyanc*e  and  a  mortgage,  in  this  re8pe<rt, 
can  be  maintained.  The  undertaking  must  receive  the  same 
legal  construction  in  lK)th  instrumentis,  and  the  consideration 
is  of  the  same  nature.  The  obstacle  in  the  way  of  a  recovery  1 
by  the  mortgagee  in  l>oth  cases  Ls  fundamental,  where*  the 
agreement  is  canceled  and  discharged  by  the  )>arties  to  it.  [ 
He  has  no  contract  with  the  grantee  of  the  mortgagor.     His      I 

Vol.  XII.  2  T 


658       COURT  OF  ERRORS  AND  APPEALS. 


cV 


Rcceivera  of  New  Jersey  Midland  Railway  Co.  r.  Wortendvke. 


equity  is  only  to  stand  in  the  place  of  the  mortgagor,  to  be 
substituted  in  his  place  to  a  remedy  which  the  mortgagor 
might  have  if  he  jiaid  the  mortgage  debt. 

There  may  be  circumstances  in  the  dealings  of  the  suk?e- 
quent  purchaser  with  the  mortgage^e,  or  with  the  mortgaged 
premises,  which  will  give  to  the  mortgagee  an  independent 
equity  to  have  his  mortgage  paid  by  the  grantc^e  of  the  mort- 
gaged premises.  But  where,  as  in  this  i^se,  no  such  circum- 
stances ap{)ear,  and  the  mortgagee  stands  exclusively  on  the 
promise  of  the  gnintee  to  the  mortgagor,  he  is  not  entitled  to 
relief  if  tlie  (»ontract  has,  in  good  faith,  been  released  by  th(>« 
who  were  j)arties  to  it. 

The  decree  should  Ik?  affirmed,  with  c»osts. 

Decree  unanimouslv  affirmed. 


The  Receivki^s  of  the  New  Jersey  Midland  Rail- 
w'AV  Company,  appellants,  and  Wortendyke  and 
others,  respondents. 

1.  Conventional  subrogation  can  onK  result  from  an  express  agreement 
either  wiih  the  debtor  or  creditor.  It  is  not  f^uflicient  that  a  person  paying 
the  debt  of  another  should  do  80  merely  with  the  understanding  on  his  ptrt 
that  he  should  be  subrogated  to  the  rights  of  the  creditor. 

2.  The  right  of  subrogation  cannot  be  enforced  until  the  whole  debt  is 
paid.  And  until  the  creditor  be  wholly  satisfied,  there  ooght  and  can  be 
no  interference  with  his  rights  or  his  securities,  which  might,  even  by  bare 
possibility,  prejudice  or  embarrass  him  in  any  way  in  the  collection  of  the 
residue  of  his  claim. 

3.  The  ordinary  duties  of  a  receiver  in  a  foreclosure  suit  are  in  aid  of  the 
mortgagee,  by  collecting  the  rents  and  preserving  the  property  from  Iom 
and  decay.  In  railway  foreclosures,  his  duties,  though  more  extensive,  are 
primarily  the  same ;  the  appointment  is  presumed  to  be  for  the  benefit  of 
the  mortgagees  and  for  the  protection  of  their  interests. 

4.  Parties  claiming  an  equitable  lien  upon  rolling  stock  funibhed  to  an 
insolvent  corporation,  by  virtue  and  to  the  extent  of  adTancements  made 
on  account  of  the  same,  will  not  be  enlitled  to  be  heard  upon  pedtioo, 
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pending  foreclosure  proceedings  upon  a  mortgage  covering  the  rolling 
titock  and  all  other  property  of  (he  corporation,  upon  which  rolling  stock 
other  liens  are  set  up  by  answer,  claimed  to  be  paramount  to  the  mortgage 
of  the  complainants. 

This  case,  in  the  Court  of  Chancerj',  is  reported  antCy  p.  110. 

Mr.  GUchrkfy  for  appellants. 

JL\  J.  Linn,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Oreex,  J. 

This  ap])eal  is  taken  from  an  order  of  the  Court  of  Chan- 
cery, made  on  the  petition  of  Cornelius  A.  Wortendyke,  late 
president  of  the  New  Jersey  Midland  Railway  Company,  in 
a  suit  commenced  for  the  foreclosure  of  the  first  mortga^  on 
the  real  and  personal  property  of  that  company.  The  bill  was 
filed  by  Coe  and  Opdyckc,  trustees  of  the  bond-holders,  in 
Man»h,  1875,  and  on  the  2d  of  April  following,  receivers  were 
appointed  to  take  charge  of  the  j)roperty  and  to  operate  the 
rofid  for  the  benefit  of  all  parties  interested,  during  the  pend- 
ency of  the  foreclosure  suit.  The  company  had  previously 
been  declared  insolvent  on  a  creditors^  bill  filed  for  that 
purpose,  and  a  receiver  appointed  in  that  suit.  The  appeal  is 
prosecuted  in  the  name  of  the  receivers,  by  certain  bond- 
holders allowed  to  come  in  for  that  purpose,  the  trastees  under 
the  mortgage  not  appearing. 

The  petition  was  filed  August  9th,  1875,  and  alleges  that 
the  company,  before  it  was  declared  insolvent,  being  in  an 
embarrassed  condition,  purchased  or  rather  leased,  a  large 
amount  of  locomotives  and  rolling  stock,  to  be  paid  for  by 
monthly  instalments,  and  to  remain  the  property  of  the 
vendors  until  the  whole  amount  of  the  purchase  money  should 
be  paid.  That  in  order  to  preserve  the  property  for  the 
benefit  of  the  company  and  its  creditors,  the  petitioner  and 
eight  others  named  in  the  petition,  then  directors  and  officers 
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of  the  company,  advanced  and  paid,  on  account  of  said  rolling 
stock,  to  the  several  owners  thereof,  about  $17,000,  with  the 
understanding  that  they  should,  upon  the  payment  of  the 
balance  due  thereon,  themselves  become  the  owners  of  the 
stock,  and  hold  the  same  for  the  benefit  of  the  company  until 
their  advam^ements  were  re-imbursed  to  them  by  said  com- 
pany. The  petitioner  asks  that  he  and  his  associates  may  be 
subrogated  to  the  rights  of  the  vendors  of  the  rolling  stock,  to 
the  extent  of  the  advancements  made  bv  them  on  account  of 
the  same,  and  that  the  ret^eivers  should  pay  to  the  petitioner 
and  others  the  amount  of  money  by  them  respectively  ad- 
vanced, with  interest. 

The  case,  as  here  presented,  does  not  entitle  the  petitioners 
to  a  decree  for  subrogation.  They  do  not,  in  their  petition, 
claim  to  stand  as  guarantors  on  the  contract,  or  that  they  were 
in  any  way  held  or  bound  for  its  performance.  They  only 
allege  that  they  made  the  advances  with  the  understanding 
that  they  should  be  subrogated  to  the  right  of  the  owners  of 
the  rolling  stock,  to  the  extent  of  such  advancements.  I  have 
been  unable  to  find,  either  in  the  petition  or  evidence,  anything 
to  show  an  agreement  with  the  original  debtor  or  creditor, 
that  these  parties  should  be  entitled  to  subrogation  or  to  stand 
in  the  place  of  the  vendors  of  the  stock.  It  is  not  suflScient 
that  a  person  paying  the  debt  of  another  should  do  so  merely 
with  the  understanding  on  his  part  that  he  should  be  subro- 
gated to  the  rights  of  the  creditor.  Conventional  subrogation 
can  only  result  from  an  express  agreement  either  with  the 
debtor  or  creditor.  IHxon  on  Subrogation ,  pp.  1,  10,  167; 
BoHvi4T^8  Law  Die,  title  Subrogation  ;  Sandford  v.  McLeanj 
3  Paige  116 ;  Shinn  v.  Budd,  1  McCarter  234. 

There  are  other  serious  objections  to  a  decree  for  subrogation, 
as  the  case  now  stands.  It  appears,  by  the  evidence,  that  con- 
tracts for  the  purchase  of  cars  and  engines  were  made  by  the 
Midland  Railway  Company  with  five  different  ])artie8,  amount- 
ing in  the  aggregate  to  a  very  large  sum ;  that  the  monqr 
advanced  by  the  petitioners  was  passed  into  the  treasuiy  of 
the  railway  company,  and  paid  by  the  checks  of  that  oompany 
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to  the  owners  of  the  rolling  stock.  It  is  not  shown  upon  what 
particular  ooAtract  or  contracts  these  moneys  w^ere  paid,  nor 
in  what  proportioas  on  the  different  contracts,  if  more  than 
one.  The  first  witness,  one  of  the  parties  claiming  under  the 
petition,  thinks  payments  were  made  on  all  the  contracts ;  the 
other  witnesses  speak  of  payments  on  the  contracts  and  pay- 
ments for  rolling  stock,  without  attempting  to  specify  on  what 
contract,  or  to  what  owner  of  stock,  the  advances  were  made. 

The  whole  evidence  upon  this  point,  is  vague  and  indefinite, 
and  fails  to  establish  the  essential  facts  upon  which  a  decree 
for  subrogation  must  be  founded. 

It  is,  however,  insisted  on  l)ehalf  of  the  petitioners,  that  the 
advances  were  made  by  the  directors  and  officers  of  the  com- 
pany for  the  protection  and  preservation  of  the  property 
entrusted  to  their  care ;  that  they  occupied  the  position  of 
trustees,  and  are  entitled  to  an  equitable  lien  on  the  trust 
property,  and  to  re-imbursement  out  of  the  trust  fund  pro- 
duced by  its  use  or  realized  from  its  sale.  If  such  lien  were 
created,  the  appIic*ation  and  order  for  its  enforcement  are 
prematurely  made  and  cannot  be  sustained. 

Whatever  equitable  rights  these  parties  may  have,  they  are 
subordinate  to  those  of  the  owners  of  the  rolling  stock.  The 
payments  to  be  made  by  the  company  upon  these  contracts, 
extended  through  different  periods  of  time,  from  two  to  five 
years.  The  final  payment  on  the  contract  printed  in  the  state 
of  the  case,  is  not  payable  until  December  23d,  1876,  and  on 
the  Adams  contrac»t,  not  until  June,  1879.  During  all  that 
time  the  vendors  remain  the  owners  of  the  stock,  with  power, 
in  case  of  default  on  the  part  of  the  railway  company,  to  take 
possession  of  and  remove  the  property ;  and  only  ui)on  full 
and  final  payment  was  the  title  to  vest  in  the  company. 

The  right  of  subrogation  cannot  be  enforced  until  the  whole 
debt  is  paid ;  and  until  the  creditor  be  wholly  satisfied,  there 
4;>ught  and  can  be  no  interference  with  his  rights  or  his  securi- 
ties, which  might,  even  by  bare  possibility,  prejudice  or  embar- 
rass him  in  any  way  in  the  collection  of  the  residue  of  his  claim. 
Dixon  on  Snbj'Offation  123;  Kyner  v.  Kyner,  6  Watts  221  ] 
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Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch.  338 ;  Straw  v.  PaRer- 
son,  7  Md.  167.  The  same  principle  applies  to  the  claim  of 
the  petitioners,  as  now  presented. 

The  order  appealed  from  not  only  gives  the  right  of  subro- 
gation, but  also  directs  the  receivers  that  if,  in  their  judgment^ 
it  is  for  the  interest  of  the  creditors  that  said  receivers  retain 
the  possession  of  the  rolling  stock  in  the  operation  of  the  rail- 
road, then  that  they  pay  out  of  the  first  moneys  which  mar 
come  into  their  hands  as  such  receivers,  to  the  petitioners,  the 
amount  of  their  advances,  with  interest.  Whatever  money 
comes  to  the  receivers'  hands  in  the  management  of  the  roadr 
must  arise  from  the  earnings  of  the  rolling  stock,,  and  consti- 
tutes the  only  fund  out  of  which  the  monthly  payments  to 
the  owners  are  to  be  made.  To  appropriate  any  part  of  such 
earnings  to  the  payment  of  these  petitioners'  claims,  or  to  give 
them  any  lien  upon,  or  right  to  the  rolling  stock,  concurrent 
with  the  rights  of  the  owners,  or  subject  thereto,  would  be  a 
direct  interferencejwith  their  rights  and  securities,  and  might 
greatly  prejudice  them  in  the  collection  of  the  residue  of  their 
claims,  and  in  the  enforcement  of  their  right  to  the  control  of 
the  property  which  constitutes  their  only  security.  The 
order,  in  effect,  places  the  petitioners  in  a  better  position  than 
the  owners  of  the  stock,  by  giving  them  a  prior  right  to  the 
only  fund  out  of  which  payment  can  be  made  to  either  party* 

These  proceedings  are  prematurely  taken  in  another  point 
of  view ;  they  are  had  in  a  foreclosure  suit*  The  advance* 
were  made,  and  the  petitioners'  rights  accrued  long  before  the 
filing  of  the  bill.  The  payment  of  these  claims  by  the  re- 
ceivers is  in  no  wise  necessary  for  the  preservation  of  the 
property,  or  to  the  protection  of  the  rights  of  the  omplainants 
or  other  creditors.  The  petitioners  stand  in  a  different  posi- 
tion from  the  owners  of  the  rolling  stock.  They  have  no  power 
to  embarrass  the  receivers  by  removing  the  property.  Their 
rights,  if  any  they  have,  can  only  be  established  by  the  aid  of  a 
court  of  equity. 

The  ordinary  duties  of  a  receiver,  in  a  foreclosure  suit,  are 
in  aid  of  the  mortgagee,  by  collecting  the  rents  and  preserving 
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the  property  from  loss  and  decay.  In  railway  foreclosures^ 
his  duties^  though  more  extensive,  are  primarily  the  same. 
The  appointment  is  presumed  to  be  for  the  benefit  of  the 
mortgagees,  and  for  the  protection  of  their  interests.  In  this 
case,  it  is  claimed  that  the  mortgage  covers  the  rolling  stock, 
and  that  upon  full  and- final  payment  by  the  company,  or  by 
the  receivers  to  the  owners  of  the  stock,  the  title  thereto  will 
vest  in  the  company,  or  their  mortgagees,  and  enure  to  the 
benefit  of  the  bond-holders.  The  petitioners  seek,  at  this  early 
stage  of  the  foreclosure  suit,  and  in  this  irr^ular  mode,  to 
enforce  a  lien  alleged  by  them  to  be  superior  or  prior  to  that 
of  the  complainants.  In  this  view,  it  is  simply  a  contest  for 
priority  between  parties  claiming  liens  upon  the  mortgaged 
premises.  Two  of  these  claimants  are  trustees  under  a 
chattel  mortgage  covering  a  large  part  of  the  rolling  stock  of 
the  road,  and  have,  by  answer,  set  up  that  mortgage  as  a  lien 
prior  to  that  of  the  complainants.  There  may  be,  and  proba- 
bly are,  other  parties  claiming  liens  upon  the  property.  They 
may  have  or  claim  equities  prior  or  superior  to  those  of  the 
petitioners.  They  all  have  a  right  to  be  heard  on  this  ques- 
tion. Upon  the  hearing  of  the  caase,  or  at  other  proper  time, 
the  court  will  settle  and  adjust  the  respective  rights  and  prior- 
ities of  all  parties  claiming  liens  uj)on  the  mortgaged  premises. 
There  is  no  necessity,  or  apparent  propriety,  for  the  settlement 
of  this  question  at  this  time. 

The  order  appealed  from  should  l>e  reversed,  but  without 
costs,  and  without  prejudice  to  the  right  of  the  petitioners  to 
be  heard  on  a  proper  case  at  a  future  time. 

For  reversal — Beasley,  C.  J.,  Depue,  Djxon,  Dodd, 
GuEEX,  Lathrop,  Sctdder,  Van  Syckel,  Woodhull.    9. 

►  For  affirmance — Knapp,  Lilly.     2. 
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Black,  appellant,  and  Black,  respondent. 

lu  laying  actfl  of  adultery  in  a  bill  for  a  divorce,  the  name  of  the  penK>n, 
if  known,  with  whom  the  offence  wua  committed,  the  city  or  county,  and 
state,  and  the  month  and  the  year,  Rhould  be  stated. 


Demurrer  to  bill  for  divorce.  The  facts  of  adulter)'  were 
thus  charged  in  the  bill,  viz. : 

And  your  orator  further  showeth  unto  your  Honor,  that 
the  said  Carrie  E.  Black,  since  her  said  marriage  with  your 
orator,  and  on  different  days  of  the  months  of  May,  June, 
July,  August,  September,  October,  and  November,  in  the 
year  1872,  and  in  the  year  1873,  and  at  divers  other  timeSy  at 
the  townshij)  of  Mansfield  aforesaid,  in  the  county  of  Bur- 
lington and  State  of  New  Jersey ;  at  the  city  of  Trenton,  in 
said  state,  and  at  the  city  of  Philadelphia,  in  the  State  of 
Pennsylvania,  wickedly  disregarding  the  solemnity  of  her 
vows,  and  the  sanctity  of  the  marriage  state,  hath  committed 
adultery  with  one  J.  C,  of  the  county  of  Burlington  and 
State  of  New  Jersev. 

And  your  orator  further  showeth  unto  your  Honor,  that 
the  said  Carrie  E.  Black,  since  her  said  marriage  with  your 
orator,  and  on  different  days  of  the  months  of  July,  August, 
September,  October,  November,  and  December,  in  the  year 
187»5,  and  on  different  days  of  the  months  of  January,  Fel>- 
ruary,  March,  April,  May,  June,  July,  August,  September, 
and  October,  in  the  year  1874,  and  at  divet^s  other  times,  at 
the  townships  of  Mansfield  and  Springfield,  in  the  county  of 
Burlington  aforesaid ;  at  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  and  in  the  city  and  State  of  New 
York,  in  like  manner  wickedly  disregarding  the  solemnity  of 
her  vows  and  the  sanctity  of  the  marriage  state,  hath  com- 
mitted adultery  with  one  H.  B.,  then  of  the  county  of  Bur- 
lington, in  the  State  of  New  Jersey  aforesaid. 

The  opinion  of  the  Chancellor  is  reported  in  11  C.  E, 
Green  431. 
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Mr.  S.  D.  Dillaye  and  Mr,  A,  Brouming,  for  appellant. 
Mr.  G.  S.  Cannon  and  Mr.  J.  Wilson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  rule  with  respect  to  the  particularity  requisite  in  the 
statement  of  the  acts  of  adultery  in  a  bill  for  divorce,  was 
stated  with  precision  by  Chancellor  Green,  in  the  case  of 
Marsh  V.  Marshy  1  C.  E.  Green  391.  The  formula  there 
prescribed  is  that  the  pleading  should  state  the  time  when, 
the  place  where,  and  the  person,  if  known,  with  whom  the 
oiTence  was  committed,  and  that  in  laying  the  time,  the  month 
and  year  should  be  stated,  but  that  the  day  need  not  be  par- 
ticularized. With  r^ard  to  place,  the  judgment  cited  shows 
thiit  it  need  not  be  further  de8cril)ed  than  as  a  city  within  a 
designated  state. 

This  method  of  descripticm  accords,  I  think,  with  that 
adopted  in  most  of  the  courts  of  this  country,  and  is  also  in 
harmony  with  the  practice  as  it  has  generally  prevailed  in 
this  state.  Its  requirement  in  point  of  specification  is,  at 
least,  as  ample  as  the  present  rule  of  practice  in  the  English 
ecclesiastical  courts.  All  that  is  stated  in  this  respect,  in  that 
tribunal,  in  the  petition  to  the  Ordinary,  is  that  the  defend- 
ant, on  a  day  and  year  named,  "  and  other  days  between  that 
day  and  "  a  day  named,  did,  "  at  ,  in  the  county 

of  ,  commit  adultery  "  with  a  person  described 

by  name,  if  known.     2  Bislwp  on  Mar.  and  IHv.,  §  783. 

It  is  manifest  that  to  exact  of  the  pleader  greater  circum- 
stantiality than  that  in  laying  the  offence  in  the  bill,  would 
result  in  no  practical  advantage  to  the  defendant.  If  the 
days  were  required  to  be  stated,  still  there  could  be  no  restric- 
tion as  to  their  number ;  and  by  a  mere  enumeration  of  each 
day  in  each  month,  the  requisition  would  be,  for  all  practical 
purposes,  nullified.  Nor  is  there,  when  we  take  into  account 
the  mode  in  which,  in  this  state,  testimony  is  taken  in  a  suit 
in  equity,  any  danger  that  the  defendant,  owing  to  this  gen- 
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eral  statement  of  the  niLsooDdaet  charged  upon  him,  will  be 
put  to  inconvenience  or  taken  by  surprise.  In  our  practice, 
the  complainant  makes  his  case  by  his  witnesses,  and  when 
he  has  finished,  ample  time  is  afforded  the  defence  to  meet 
the  case  so  advanced.  The  rule  as  above  stated  has  the 
attestation  of  authority  and  experience  in  its  favor. 

It  will  then,  from  this  point  of  view,  be  perceived  that 
most  of  the  charges  of  criminality  contained  in  this  bill  are 
described  with  sufficient  fullness  and  precision.  They  are  par- 
ticularized by  a  reference  to  the  month,  year,  place,  and  person. 
This,  38  has  been  above  shown,  is  all  that  is  required.  But, 
among  these  charges  are  interplaced  others  which  are  not,  in 
any  respect,  circumscribed  with  respect  to  time.  The  charge, 
in  these  instances,  is  that  the  defendant  committed  the  offence 
at  *•  divers  other  times.''  It  is  obvious,  therefore,  that  this 
class  of  criminations  is  not  limited  in  time,  and  the  conse- 
quence is,  they  cover  the  whole  of  the  married  life  of  the 
parties.  Such  a  generality  of  averment  falls  within  the  con- 
demnation of  the  case  of  Marsh  v.  Marsh,  already  cited,  and 
if  the  demurrer  had  been  confined  to  these  particular  charges, 
I  should  have  thought  it  sustainable.  But  such  is  not  the 
case,  for  it  applies  not  only  to  these  particular  allegations,  but 
to  all  the  other  allegations  of  misconduct,  and  in  its  last 
clause  is  directed  even  against  the  entire  equity  of  the  bill. 
The  demurrer,  therefore,  is  too  broad  ;  it  embraces  that  which 
is  good  in  pleading,  as  well  as  that  which  is  bad,  and,  accord- 
ing to  the  established  rule,  being  bad  in  part,  it  is  bad  in 
ioto,  and  cannot  be  sustained. 

The  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 
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ABAXDOXMENT. 


See  Desertion,  1,  2. 


ACCOUNT. 

See  Adopted  Child,  3. 

Certificates  of  Indebtedness, 

3. 
Interest,  1. 

Specific  Performance,  5. 
Trust  and  Trustee,  9. 
Will,  25. 


ACQUIESCENCE. 
See  Award,  2. 


ADMINISTRATION. 

l.All  of  the  next  of  kin  of  in- 
testate agreed  that  adminiRtration 
Rhonld  be  granted  to  the  eldest  of 
them,  if  he  could  find  security. 
Being  unable  to  do  so,  the  surro- 
eate,  at  his  request,  within  fifty 
days  after  the  death  of  the  intes- 
tate, granted  administration  to  one 
not  of  kin  to  the  intestate,  without 
ascertaining  whether  some  of  the 
next  of  kin  would  not  administer,' 
and  without  citing  any  of  them, 
for  the  purpose  of  -  ascertaining. 
The  letters  were  declared  null  and 
void.     Rinehart  v.  Rinehari,      Alb 


ADOPTED  CHILD. 

l.In  the  case  of  an  adopted  child,, 
while  on  the  one  hand,  so  long  as 

'  that  relation  continues,  the  person 
who  stands  in  loco  parentis  is  not 
entitled  to  pay  for  support,  on  the 
other  hana,  the  person  adopted 
can  have  no  claim  for  services. 
Brown  v.  Welsh's  ExW,  429 


2.  Where,  as  in  this  case,  the  money  of 
the  person  taken  into  the  family  is 
applied,  with  her  knowledge  and 
consent,  to  her  own  use,  after  she 
had  obtained  her  majority,  it  cannot 
be  recovered  from  the  person  stand- 
ing in  loco  parentis.  lb, 

3.  Settlements  between  a  person 
standing  in  loco  parentis^  and  one 
towards  whom  he  occupies  such 
relation,  of  the  accounts  of  the 
former  of  expenditures  made  b^ 
him  out  of  the  latter's  estate  in  his 
hands,  made  when  the  latter  was 
of  full  age,  and  competent  to  make 
the  settlements,  can  only  be  im- 
peached  by  fraud  or  mistake ;  and 
to  do  this,  the  impeachment,  and 
the  ground  thereof,  must  be  set  up* 
in  the  bill.  76.. 


ADULTERY. 
See  Pleading,  23. 


AGREEMENT. 


See  Contract. 
Usury,  2,  3. 


2.  The  Prerogative  Court  has  juris- 
diction, by  appeal,  over  a  contro- 
versy as  to  the  right  of  adminis- 
tration, (granted  by  the  surrogate,) 
unless  the  controversy  has  already 
been    taken    by  appeal    into    the 

Orphans  Court.  -^^^  Permanent  alimony,  for  wife  alone, 

fixe<i  at  $1000  a  year,  that  being  a^ 
See  Probate,  1,  2,  5.  ,,    sum  which  would  provide  for  her 
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a  support  and  maintenance  equal' 
to  what  she  would  have  had  a 
right  to  expect  if  living  with  her 
iiusband.    Bayce  v.  Boyce,         433 


APPEAL. 

See  Re-hearing. 
Review. 


AMENDMENT. 


1,  An  application  to  amend  a  sworn 
Answer,  on  the  ground  of  mistake 
discovered  at  the  time  the  answer 
was  read  to  the  party  making  it, 
made  more  than  two  years  after 
the  discovery  and  filing  of  the 
.answer,  without  excuse  for  the 
delay,  and  upon  feeble  and  unsat- 
isfactory proof  of  the  alleged  mis-' 
take,  refused.  Wilson  v.  Winter- 
mute,  63 

2.  Complainant's  title,  stated  in  the 
bill,  not  being  complete,  he  was 
permitted,  at  the  hearing,  to  amend' 
liis  bill  by  setting  up  his  titlej 
{)roved  in  the  cause,  to  the  mort-j 
gage,  as  administrator;  his  title,i 
though  questioned  on  the  hear-' 
ing,  not  being  questioned  by  the 
answer.     I'er/nine  v.  Taylor,        80 

I 

I 
See  Pleaj>ing,  12,  22. 
Practice,  5,  23. 


APPEALABLE  ORDER. 

An  order  refusing  to  set  aside  a  sale 
on  foreclosure  of  a  mortgage  in 
chancery,  is  appealable.  FToocf- 
tmiroE  V.  Bullock,  507 


ARBITRATION. 


ANSWER. 

1.  An  answer  filed  by  one  of  several 
judgment  creditors,  joining  with 
him  therein  his  co-plaintifils  in  the 
judgment,  filed  in  time  as  to  himself,, 
but  out  of  time  as  to  them,  sworn 
to  by  him  bat  not  by  them,  was  per-' 
jnitted  to  stand  as  filed  in  time  byj 
•him,  and  as  his  answer,  though' 
purporting  to  be  the  answer  of  his; 
•co-plaintifis  also.  Young  v.  AVfg.\ 
Co,,  67  I 

See  Bona  Fide  Purchaser. 
H,  So  much  of  the  answer  as  set  up 
the  defence  of  usury,  was  stricken 
out  as  to  such  co-pliintiffs.         lb.    ASSIGNEE  AND    ASSIGNOR. 


See  Award. 


ASSESSMENT    FOR    STREET 
IMPROVEMENTS. 

1.  The  charter  of  the  city  of  Eliza- 
beth directed  the  whole  cost  of  the 
assessments  for  street  improvements 
to  be  imposed  on  the  property  <m 
the  line  of  the  street  opposite  such 
improvementu,  such  assessment  to 
be  made  in  a  just  and  equitable 
manner,  by  the  common  council:  it 
was  held  that  such  power  oould  not 
be  executed,  and  the  provision  was 
void.    Bogert  v.  City  of  Elizabeth, 

2.  A^  sale  of  land  having  been  made 
bv  force  of  such  provision,  and  the 
city  becoming  the  purchaser,  a  bill 
filed  by  the  land-owner  to  clear  his 
title  from  the  cloud  thus  created, 
was  sustained  by  force  of  the  statute 
to  quiet  titles,  paired  March  2d, 
1870.  lb. 

3.  Delay  in  the  land-owner  in  allow- 
ing the  time  for  bringing  a  certiorari 
to  pass,  is  no  bar  to  the  exhibition 
ofsuchabill.  lb. 


-See  Parol  Contract,  1. 
Pleading,  20. 

PRACn^ICE,  25. 


See  Assignment  fob  Benefit  of 
Creditors, 
mortqaoe,  1,  6. 
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ASSIGNMENT.  j 

Bill  by  creditor,  under  attacliment' 
proceedings,  to  reach  and  appl^  to| 
the  payment  of  creditors'  clainiB,, 
certain  money  alleged  to  be  due; 
their  debtor  under  contract  fori 
labor^  and  under  an  assignment  bj| 
him  to  his  co-partner  of  all  hin: 
tools  and  implements,  his  interest! 
in  the  (*ontract,  and  the  money  due 
and  to  become  due  thereon,  on  the 
ground  that  the  assignment  was 
merely  colorable,  and  for  the  pur- 
pose of  protecting  his  interest  and 
property  against  his  creditors. 
He/dj  that  the  assignment  was  bona 
tide  and  absolute,  and  necessary  to 
protect  his  co-partner,  who  had  ad- 
vanced the  debtor  large  sums  of 
money,  and  without  which  he  would 
have  been  entirely  without  security. 
Stameta  v.  QuinHf  383 

See  Lexjacy,  9,  10. 


ASSKiNMENT    FOR    BENEFIT 
OF  CREDITORS. 


ance,  application  should  be  made* 
to  the  (Jourt  of  Chancery  to  ap- 
point a  trustee  in  his  stead.       /&» 

5.  Where,  after  the  destruction  of  a 
conveyance  made  under  the  act  '^  to> 
secure  to  creditors  an  equal  and 
just  division,''  &c.,  the  grantor 
made  an  assignment  to  other  as- 
signees, such  assignees  were  en- 
joined, lb, 

6.  In  Buch  a  case,  declared,  that  if 
conseat  be  given,  the  trust  under 
the  original  assignment  will  be 
established  by  decree  of  the  court, 
and  a  new  trustee  or  trustees  ap- 
pointed imder  it ;  otherwise,  a 
receiver  will  be  appointed.         76. 


ASSISTANCE,  WRIT  OF. 

After  a  sale  in  a  foreclosure  suit,  and 
the  purchaser  has  ^ot  his  deed,  a 
writ  of  assistance  will  go,  ex  debiio 
ju9titi(ef  to  put  him  in  possession. 
Beaity  v.  De  Forest,  482 


l.The  cancellation  or  destruction  of' 
a  deed  by  consent  of  parties,  will'; 
not  divest  the  grantee  of  an  estate  , 
thereby  granted  to  him  and  vested  | 
in  him  by  virtue  thereof,  and  re-, 
vest  it  in  the  grantor ;  and  this  is  ; 
equally  true  as  to  a  deed  made  i 
under  the  "  act  to  secure  to  creditors  1 
an  equal  and  just  division  of  the  . 
estates  of  debtors  who  convey  to  | 
assignees  for  the  benefit  of  credi- 
tors," as  to  any  other.  Alpaugh  v. 
Robe.r«onj  96 

2.  By  a  conveyance  made  under  that 
act,  the  real  and  personal  estate  of 
the  assignor  passes  to  the  assignee 
and  continues  in  him,  notwith- 
standing the  destruction  of  the.  2. 
deed.  lb. 


ATTORNEY  IN  FACT. 
Set  Purchaser,  8,  9. 


3.  The  execution  of  such  a  convey- 
ance is  the  creation  of  a  tnist  which 
exists,  notwithstanding  the  destruc- 
tion of  the  instrumeDt,  and  which 
the  Court  of  Chancery  will  establish 
and  execute.  lb. 

A.  Upon  arenunciation  by  the  assignee' 
of  his  trust,  under  such  acoDvey-^ 


AWARD. 

W'here,  under  a  submission  to  arbi- 
tration, a  third  arbitrator  is  called 
in  by  them,  who  hears  simply  the 
statements  of  the  other  two,  in  the 
absence  of  the  parties,  and  without 
any  notice  to  one  of  them,  their 
award  made  under  such  circum- 
stances will  not  be  sustained,  as 
against  the  party  who  received  no 
notice.     Wheaton  v.  Oane,        308 

Such  party  was  held  not  to  be 
barred  from  relief  against  the 
award,  on  the  ground  of  acquies- 
cence, by  the  lact  that  after  the 
award  had  been  delivered  to  him 
he  continued  for  two  weeks  to  set- 
tle the  business  of  the  late  firm, 
and  made  up  a  statement  in  accord- 
ance with  the  award,  and  delivered 
it  to  his  late  partner^  the  other 
party  to  the  award;  it  appearing 
that  he  was  dissatisfied  with  and 
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complained  of  it,  and  that  the  onW' 
reason  why  he  did  not  take  stepn 
to  set  it  aside  was  that  he  supposed 
the  award  was  conclusive  afrainst 
him,  and  could  not  be  litigated. 

lb: 

See  Condemnation  of  Lands. 


BAR. 


See  Practice,  30. 


BENEFICIAL  INTEREST. 
See  Trust  and  Trustee,  13. 


BILL  TO  REDEEM.  I 

A  scheme  was  entered  into  by  the 
widow  and  the  administrator  of  de- 
cedent, to  procure  a  foreclosure  sale 
of  the  intestate's  lands,  at  which 
the  administrator  was  to  buy  them; 
in  at  an  inadequate  price,  by  giv- 
ing out  at  the  sale  that  he  was 
purchasing  for  the  widow,  and 
thus  dissuade  others  from  bidding 
Under  these  circumstances,  the  aa- 
ministrator  purchased  the  lands  at 
the  sheriff's  sale,  and  agreed  to 
convey  them  to  the  widow  for  the 
price  at  which'  they  were  struck  off 
to  him.  On  his  refusal,  subse- 
quently, to  do  so,  the  widow  and 
the  intestate's  only  child  filed  a 
bill  to  redeem.  Held,  that  the 
widow,  having  participated  in  the 
fraud,  was  not  entitled  to  relief, 
but  that  as  to  the  child,  the  admin- 
istrator would  be  regarded  as  a 
trustee,  holding  the  property  for 
her  benefit.     Johns  v.  yorris,    485 

See  Mortgage,  12. 
Sheriff's  Sale,  6 
*  Trust  and  Trustee,  7. 


BONA  FIDE  PURCHASER. 

The  defendant  purchased  the  interest 
of  the  city  of  Elizabeth  in  a  certain 
alley  and  other  lands,  which  in- 
terest  had  been  purchased  by  the 
city  at  a  sale  under  the  charter  for 
the  non-payment  of  assessments  for 
municipal  improvements.  He  then, 


commenced  the  erection  of  a  build- 
ing on  and  across  the  alley.  The 
alley  had  been  an  open  private 
way  for  forty  years,  and  was  the 
only  means  of  access  to  the  retr 
of  the  complainants'  lots,  except 
through  their  dwellings.  Neither 
of  the  assessments  was  made  upon, 
nor  was  any  notice  given  to,  any 
one  as  the  owner  of  the  property, 
as  required  by  the  charter.  Upon 
bill  tiled  to  restrain  the  erection 
of  the  building  on  the  alley,  the 
defendant  being  a  bona  fide  pur- 
chaser for  valuable  consideration, 
decreed  that  upon  the  eomplaioants 

Kaying  to  him  the  amounts  paid  by 
im  for  the  tax  tides,  with  lawfnl 
interest  from  the  time  of  purchiL^e, 
the  injunction  would  be  made  per- 
petual.   Kean  v.  Aschy  57 

See  Pledge. 


BRIIXiE. 

See  Delaware  River,  12,  13,  14. 

16,  17. 


BUILDING  AND  LOAN  ASS<^>- 
CIATION. 

See  Mortgage,  9. 


BURDEN  OF  PROOF. 

See  Evidence,  2. 
Will,  18. 


CANCELLATION  OF  DEED. 

I 

See  Assignment  for  Benefit  of 
Creditors. 


CERTIFICATES  OF  INDEBTED- 
NESS. 

:  1 .  While  negotiations  were  pending 
I  between  two  gas  companies  for 
i  their  consolidation,  upon  a  certain 
basis  of  indebtedness,  one  of  the 
companies  passed  a  re<iolution, 
without  the  knowledge  of  the  other, 
declaring  a  scrip  dividend  of  ten 
per  cent,  on  the  amount  of  their 
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capital  stock,  with  intercHt,  paya-I 
ble  at  the  option  of  the  company,' 
ihu8  increaning  their  indebtednesH 
to  that  amount.  Certificates  of  in-, 
debtedness  were  issued  in  accord- 
ance with  the  resolution.  Consoli- 
dation was  effected  between  the 
companies  without  any  knowlege  of 
ihe  other  company  as  to  such  reso-, 
lution  and  such  increased  indebted- 
ness. UiK)n  bill  filed  for  that  pur- 
pose, the  scrip  was  declared  void, 
and  the  company  issuing  it  was  re- 
strained from  recognizing  the  scrip 
as  a  valid  obligation,  and  from 
permitting  its  transfer.  Bailey  v. 
Gas  Light  Co.,  196 

2.  Such  certificates  should  have  put; 
the  purchaser  thereof  upon  inquiry,' 
and  they  are  not,  therefore,  within 
the  rule  applicable  to  negotiable 
paper.  Though  purchased  with- 
out knowledge  of  its  character  on 
the  part  of  the  purchaser,  and  with-i 
<»ut  inquiry,  they  were  ordered  to 
be  delivered    up  to   be  canceled. 

/6.I 

I 
ti.  In  view  of  the  delay  in  seeking  re- 
lief against  such  scrip,  and  of  thel 
possible  hardship,  the  parties  .who 
had  received  interest  on  the  scrip' 
being  numerous,  and  most  of  them 
having  no  knowledge  of  any  wrong 
in  the  creation  of  the  scrip,  and 
having  received  the  interest  as 
their  just  due,  no  account  of  the  in- 
terest was  ordered.  Jb, 

See  Receiver,  1,  2. 


CERTIORARI. 
See  Assessment  for   Street  Im- 

PROVEMEKTS,  3. 


CESTUI  QUE  TRUST. 
See  Trust  and  Trustee,  5,  6. 


CHAMPERTY. 
See  Purchaser,  9. 


COMPACT  OF  1783  BETWEEN 
PENNSYLVANIA  AND  NEW 
JERSEY. 

See  Delaware  River,  6,  7,  13,  17. 


CONDEMNATION  OF  LANDS. 

I^nds  were  condemned  by  the  Essex 
road  board,  upon  notice  to  the  hus- 
band. The  award  was  paid  to  a 
third  person,  to  abide  the  order  of 
the  Court  of  Chancery.  The  award 
was  partly  for  the  value  of  the  strip 
taken,  and  partly  for  damages  to 
remaining  portion  of  the  tract. 
Heldf  the  wife,  by  reason  of  her 
inchoate  dower  in  the  land,  has  an 
interest  in  the  award,  which  equity 
will  secure  to  her.  Wheeler  y.  Kir't- 
land,  534 

See  Lands  Under  Water,  4, 5. 

MOUTGAUE,  13. 


CONFIDENTIAL  COMMUNICA- 
TION. 

1.  A  communication  made  by  a  bus- 
I  band  to  his  wife,  respecting  trust 
I     property  which  it  is  their  joint  duty 

to  carefully  preserve  and  surrender 
I     to  the  lawful  owner  when  lawfully 
I     entitled   to  it,  is  not  confidential 
within  the  meaning  of  the  statute 
relieving   husband  and  wife  from 
i     obligation  to  disclose  any  confiden- 
tial communication  made  by  one  to 
the  other,  during  overture.     Wood 
'     V.  Cheiwoody  311 

2.  Where,  under  a  bill  for  an  account 
I  against  an  executrix  and  her  hus- 
'    band,  the  executrix   produced   in 

evidence,  upon  her  examination 
before  the  master  during  her  hus- 

I     band's  absence  from  the  country, 

'  certain  letters,  papers,  and  an  ac- 
count book  of  her  husband's,  which 

I  she  found  among  his  papers  in  their 
house  during  his  absence,  an  appli- 
cation for  an  order  suppressing  the 

'  wife's  testimony  and  the  documents 
produced  by  her,  and  directing  the 

I     documents  to  be  returned  to  his 

I  solicitor,  on  the  ground  that  their 
production  was  a  breach  of  duty 

I    and  a  betrayal  of  confidence,  was 
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refused;  it  not  appearing  but  thatj' 
the  documentR  miffht  be  material: 
to  the  isHue,  and  if  they  related  to 
the  trust  property  the  husband  was 
bound  to  produce  them.  lb. 


CONTRACT. 

l.The  principle  that  if  one  person  5. 
makes  a  promise  to  anoti.er,  for 
the  benefit  of  a  third  party,  that 
third  person  may  maintain  an 
action  on  it,  applies  to  simple  con- 
tracts, not  to  contracts  under  seal. 
O'ou'ell  V.  Currier,  152 

2.  Where  parties  have  made  a  con- 
tract which  will,  either  directly  or 
indirectly,  benefit  a  mere  stranger, 
they  may,  at  their  pleasure,  aban- 
don it,  and  mutually  release  each 
other  from  its  performance,  re- 
gardless of  his  interest,  unless  the 
parties,  with  knowledge  that  he  is 
relying  on  the  contract,  sufter  him 
to  put  himself  in  a  position  from 
which  he  cannot  retreat  without 
loss  in  case  the  contract  is  not  per- 
formed ;  then  he  may  ask  to  have 
the  contract  performed,  so  far  as  it 
touches  his  interests.  IbJ 

3.  Two  agreements  made  with  differ- 
ent parties,  giving  them  the  refusal  6. 
of  the  purchase  of  certain  lands, 
held  together  to  constitute  a  bind- 
ing obligation  on  the  defendant  to 
convey  to  the  complainant  theland» 
in  question  in  fee  simple,  for  the 
price  therein  specified,  if  the  offer 
were  duly  accepted  within  the  time 
limited.  The  offer  held  to  have 
been  accepted  by  the  complain- 
ant's making  tender,  and  onering 

a  deed  for  execution   within   the 
limited  time.     Scott  v.  Shiner,  185 


its  charter,  and  the  releane  of  dam- 
ages awarded  a^^inat  the  comptDT 
in  A'b  favor  on  proceedings  in  coi- 
demnation,  asd  the  relinquishment 
by  A  of  valuable  water  rightn  id 
the  Delaware  river,  held  not  to  have 
been  ultra  vires,  Hoppock^i  Ein 
V.  UniUd  R,  R.  &  Canal  O).,    28d 

Defiendants'  testator  sold  fifty  shares 
of  st<»ck  of  the  Central  Railroad 
Company  of  New  Jersey,  and  loaned 
the  proceeds  thereof,  14981 .25,  to 
the  complainants,  taking  their 
promissorv  note  therefor,  payable 
to  his  order,  twelve  months  aAer 
date,  with  intere8t«from  date.  Com' 
plainants  allege  that  the  note  wa^ 
not  intended  to  be  a  part  of  the 
contract,  but  merely  a  memoran- 
dum and  evidence  of  the  indebted- 
nei>8,  and  that  the  contract  reallr 
was  that  defendants'  testator  should 
liave  the  dividends  on  fifty  shares 
of  said  stock,  uid  should  receive 
fifty  shares  of  capital  stock  in  re* 
payment  of  the  loan.  They  seek 
specific  performance  of  this  alleged 
agreement,  and  injunction  to  re- 
strain defendants  from  parting  with 
or  suing  upon  the  note.  Relief  re 
fused.  RittenhouM  v.  Toin/inwn'* 
AVrs,  379 


Evidence  of  a  contemporaneous 
understanding  and  agreement  be- 
tween the  parties,  by  parol  proof 
merely,  in  the  abeence  of  any  alle- 
gation or  pretence  of  fraud,  acci- 
dent or  mistake,  is  inadmissible  to 
vary  a  contract  in  writing.         Ih. 

See  Specific  Perform axce. 


CONTRIBUTORY    NEGLI- 
(JENCE. 


4.  An  agreement  by  the  Delaware 
and  l^ritan  Canal  Company,  guar- 
anteeing to  A,  his  heirs  and  assigns 
forever^  out  of  the  feeder  of  the 
canal,  suflicient  water  for  three 
runs  of  stones  at  all  times,  and  for 
a  fourth  run  of  stones  at  all  times 
except  when  the  water  could  not, 
be  taken  without  injury  to  the 
company,  Ac.,  in  consideration  of 
a  grant  of  land  by  A  to  the  com- 
pany for  its  purposes  according  to 


Held,  in  this  case,  under  the  circum- 
stances, that  a  person  who,  in  pas!^' 
ing  from  the  depot  to  the  train  he 
was  about  to  take,  was  obliged  to 
cross  an  intervening  track,  was  not 
guilty  of  contributory  negligence, 
m  that  he  did  not,  before  approach- 
ing the  train,  look  up  or  aown  the 
track  to  see  whether  there  was  dan- 
ger from  an  approaching  train,  and 
in  that  he  approached  the  train 
diagonally  from  the  platform  of  tlie 
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Station,  and  before  his  train  had 
come  to  a  full  stop.  Jewtti  v.  Klein, 

550 

CORPORATION. 

See  Insolvent  Cojrporation. 
Pleading,  1,  3. 

Vendor  and  Purchaser,  1,  2. 
AViLL,  1,  8. 


COSTS. 

l.In  matters  of  purely  public  con- 
cern, ap  where  the  property  of  the 
state,  owned  by  it  in  itn  political 
capacity,  or  where  public  rightH  in 
which  no  merely  private  intercfit  is 
involved,  are  in  question,  the  courts 
are  open  to  the  state  without  re- 
rpiiring  security  for  costs.  AtCy- 
Gen.  V.  Del.  ct'^.  B,  R,  R.  Co.,   1 

2.  Costs  will  not  be  allowed,  unless  in 

an  extreme  case,  to  an  unsuccessful 

party  in  contesting  a  will.     /»  re 

WirUermuiea  Willy  447 

.'$.  Where  testimony  in  opposition  to 
the  probate  of  a  will  has  been  pro- 
tracted to  a  most  extraordinary  and 
unnecessary  extent,  and  much  of  it 
is  utterly  incompetent,  costs,  which  | 
might  otherwise  have  been  given, 
will  be  denied.  76.. 

4.  Costs  and  counsel  fees  of  caveator, 
disallowed.  Decree  for  payment 
of  proponent's  costs  by  caveator,  re-| 
fused.     Brokavcs  AVr«  v.  Conorevy 

462 

5.  An  extra  allowance  of  $225  to  the 
Orphans  Court,  beyond  legal  fees, 
disallowed.  Ih. 

Set,  Practice,  34. 


CREDITOR. 

See  Assignment. 

Debtor  and  Creditor. 
Separate  Estate. 
Trust  and  Trustee,  1. 

CROSS-BILL. 


DAMAGES. 
See  Practice,  29. 

DEBTOR  AND  CREDITOR. 

1.  When  a  creditor  comes  into  equity 
to  reach  the  equitable  interest  of 
his  debtor  in  land,  he  must  show  a 

,  judgment  which  would,  in  case  the 
legal  title  to  the  property  were  in 
the  debtor,  be  a  legal  lien  thereon, 
and  an  execution  returned  unsatis- 
fied.  Blue  Stone  Co.  v.  Maf/ee^    392 

2.  It  is  not  necessary,  in  such  case,  to 
show  a  levy  of  an  execution  on  the 
land  which  he  seeks  to  reach.     76. 

See  Assignment. 
Legacy,  7,  8. 
Mortgage,  7. 
Primary  Fund. 
Trust  and  Trustee,  17,  18. 

DECREE. 

See  Lien,  Priority  ou. 
Parties,  3,  5. 
Pleading,  18. 
Practice,  7,  19,  25. 

I  DEED. 

1.  Conveyances  set  aside,  on  theground 
that  at  the  time  of  their  execution 
the  grantor  was  in  such  condition 
as  to  subject  him  to  the  influence 
of  those  in  whose  favor  they  were 
made,  to  such  an  extent  as  to  deprive 
him  of  his  free  agency,  and  that 
the  deeds  were  not  those  of  the 
grantor,  but  of  the  grantees.  Yard 
V.  Yardy  11'4 


2.  There  must  be  a  person,  either 
natural  or  artificial,  m  ejwe,  to 
receive  a  conveyance  of  an  imme- 
diate estate  in  land.  Methodist 
Church  V.  ConoveTy  157 

3.  An  unincorporated  association  or 
community  is  not  competent  to 
purchase,  or  to  take  title  to  land 
by  deed.  Capacity  to  take  title 
must  exist  before  a  valid  convey- 
anoe  can  be  made.  lb. 


See  Practice,  28,  30. 

Vol.  XII.  2  u 


See  Grant. 

Grantee  and  Grantor. 
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DEFICIENCY,  DECREE  FOR. 

See  Grantee  and  Grantor,  o-9. 
Mortgage,  7,  8. 


DELAWARE  RIVER.  i 

1.  The   Delaware   river  became,   by 
conquest,  the  bounHary  between  the 
States  of  New  Jersey. and  Pennsyl- 
vania ;  and   beiuf^  ftiich,   and  the. 
original  property  being  in  neither  6. 
of  them,  and  there  being  no  con- 
vention between  them  in  regard  to 
it,  when,  in  1783,  the  King  of  Great' 
Britain  relinquiRhed  all  claims  to 
government,  proprietv  and   terri- 
torial rights  in  the  Lnited  States, 
each  stale,  by  the  rule  of  interna-  , 
tional    law,  had   domioion   to  the  ' 
middle  of  the  stream.     Att'y-Gen, 

v.  JJel  &  B.  B.  R.  R.  Co.,  1 

2.  A   river  may  be  navigable  below  7. 
the  ebb  and  Dow  of  the  tide  in  the 
sen^e  of  the  common  law,  and,  in 
fact,    navigable    above;    and    the 
question    of   boundary  in   respect 

to  lands  adjoining   it  will  be  de-  > 
terniined  by  one  principle  above, 
and  bv  another  below  tide  water. 

76. 


the  state,  unless  the  consent  of  the 
riparian  co'fimisHioners  shall  fiN 
have  been  obtained.  lb. 

.  If  it  be  merely  doubtful  whether 
there  is  a  purpresture  or  noi,  an 
injunction  askc^d  for  on  the  groond 
of  purpresture  will  not  be  granted. 
To  warrant  an  injunction  m  mch 
ca.<«e,  it  must  be  clear  that  there  i» 
a  purpresture.  76. 

The  provision  of  the  compact  of 
1783,  between  Pennsylvania  and 
New  Jersey,  on  the  subject  of  fihh- 
eries,  relates  to  tisheries  below  the 
head  of  tide  water,  which  were 
the  subject  of  private  owner^ihip 
and  individual  occupancy.  The 
right  in  the  ri|iarian  owners,  of 
several  fishery  in  front  of  their 
lands  ii  distinctly  recognized  in 
this  state.  lb. 

The  objects  and  purpoeies  of  that 
compact  were  merely  to  secure  the 
administration  of  justice,  and  to 
secure  to  the  contracting  parties 
the  use  of  the  river  as  a  public 
highway.  The  provision  for  con- 
current jurisdiction  had  reference 
to  the  former  only ;  it  was  a  police 
regulation,  merely.  Jb. 


3.  New  Jersey   has  no  jus  privatum 
in  the  soil  of  the  Delaware  river 
above  tide  water;    that  is  in   the 
riparian    owners,    subject    to    the 
public  easement  of  navigation,  and 
to  such  regulations  by  the  legisla- , 
ture  of  the   waters  as  the  public  ; 
right  of  navigation   may  require ;  ' 
as  to  the  jurisdiction  and    power  j 
of  the  slate  over  it,  the  river  above  i 
tide  water  is  to  be  regarded  as  a 
navigable  stream.  lb. 

4.  The  Delaware  and  Bound  Brook 
Railroad  .  Company,    in     erecting 
piers  upon   the  land  uuder  water  : 
in    the    Delaware    river,    to    the  ; 
middle  of  the  stream,  for  the  erec- 
tion  of  a   viaduct  for  a   railroad 
track   to  connect  with  the  track  of 
the  North  Pennsylvania  Railroad, 
Company,  have    not  violated    the| 
36lh   section   of  the  general  rail-.' 
road  law,  prohibiting  cor|K)rations{ 
formed  under  that  law  from  taking  ' 
any  land  under  water  belonging  to'^ 


8.  The  compact  of  1783  gives  no 
jurisdiction  to  Pennsylvania  over 
the  soil  of  the  Delaware  river 
within  the  territorial  limits  of 
this  state,  nor  does  it  confer  on 
her  any  right  therein.  It  give? 
her  a  right  to  complain  of,  and  to 
be  relieved  against,  any  structure 

j     or  other  occupation  of  the  river  on 

i     the  soil  of  this  state  injurious  to 

the  free  navigation  of  the  river. 

lb, 

9.  In  an  action  to  remove  an  erection 
in  a  public  river,  on  the  ground 
that  it  is  an  injury  to  the  jus  pub- 
licuniy  the  common  right  of  navi- 
gation, it  must  appear  that  a 
nuisance,  in  fact,  exists;  even 
though  the  erection  be  an  en- 
croachment on  the  soil  of  the 
state.  lb. 

10.  The  viaduct  built  by  the  Dela- 
ware and  Bound  Brook  Railroad 
Company,  from  the  Jersey  shore 
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to  the  middle  of  the  river,  to  meetl 
part  of  the  rtanic  Rtrnctnre  built 
by  the  North  Pennsylvania  Rail- 
road Company  from  the  Pennsyl- 
vania shore,  held  to  be  aiithorize<l 
by  the  36th  section  of  the  general, 
railroad  law,  conferring  fwwer 
upon  corporations  organized  under 
it  to  build  a  viaduct  **  acro-is  any 
navigable  or  other  river,  stream 
or  bay  in  this  state."  76. 

11.  That  viaduct  held  not  to  interfere 
with  the  navigation  of  the  river, 
and   not  to  be  a  nuisance  in  fart. 

lb. 


road,  and  New  Jersey  has  author- 
ized one  of  its  railroad  companies 
to  bridge  the  Delaware  bo  as  to 
connect  with  any  Pennsylvania 
road,  the  states  have  exercised 
concurrent  jurisdiction  under  the 
treaty  of  1783.  in  such  jnanner  at* 
to  give  mutual  consent  to  the  erec- 
tion of  a  bridge  by  the  New  Jer- 
sey and  Pennsylvania  companies 
jointly,  each  from  its  own  bank  to 
the  centre  of  the  stream.  76. 


DELAY. 


12.  That  viaduct  is  not  a  toll  bridge,  -^  Assessment  for  Street  Im- 


but  merely  the  railroad  connection 
of  two  railroads;  a  highway  by 
railroad,  over  the  river.  The  com* 
pany  so  operating  it  is  not  charge- 
able with  a  usurpation  of  a  i'ran- 
chise  to  take  tolls.  76. 

13.  Pennsylvania  gave  authority  to 
build  this  bridge  by  the  act  of 
incorporation  of  the  North  Penn- 
sylvania Railroad  Company,  in| 
1852.  New  Jersey  has  acquiesced, 
by  her  silence,  in  the  construction 
which  Pennsylvania  thus  put  upon 
the  compact  of  1783.  lb. 

14.  Authority  to  bridge  the  river  has. 
been  given  by  both  states.  Longj 
lapse  of  time  between  the  giving 
of  the  consents  does  not  affect  it. 

76. 

I 

15.  The  bed  of  the  Delaware  river 
above  tide-water,  from  the  easterly 
bank  adfilmn  medium  aqucp,  passed 
i)y  the  grant  from  Charles  II.  to 
the  Duke  of  York,  dated  March 
12th,  1664,  and  is  private  propertv  I 
S.  a,  631 

16.  The  general  railroad  law,  ap- 
proved April  2d,  1873,  provides 
for  conferring  the  fnmchise  of 
bridging  the  Delaware,  so  far  as 
the  authority  of  New  Jersey  can 
avail  for  that  purpa^e.  76. 


phovements,  3. 
Certificates    of    Indebted- 

Ni-ys,  3. 
Injunction,  2,  13. 

i*RACTICE,  35. 


DEMURRER. 
See  Pleading,  1,  4, 19. 


DESERTION. 

1.  To  render  the  withdrawal  of  a 
wife  from  the  house  of  her  hus- 
band such  an  abandonment  as  to 
constitute  a  desertion  in  legal  esti- 
mation, it  must  appear  she  left  her 
husband,  and  remained  away  from 
him  of  her  own  accord,  without 
his  consent,  and  against  his  will, 
continuously,  for  the  full  i)eriod  of 
three  years.  Meldowncy  v.  Mel- 
dovmey,  328 

2.  Abandonment  is  not  voluntary, 
where  it  is  compelled  by  personal 
violence,  coarse  language,  and  con- 
stant neglect.  76. 

3.  Desertion  brought  about  by  the 
misconduct  of  the  husband,  cannot 
be  made  the  ground  of  divorce  on 
his  application.  76. 


17.  When  Pennsylvania  has  author-  4.  Language  used  by  the  petitioner, 
ized  one  of  its  railroad  corpora-  held  to  have  given  the  defendant 
lions  to  bridge  the  Delaware  so  as  |  a  right  to  infer  the  i)etitioner's 
io  connect  with  any  New  Jersey  '     consent  to  a  separation.  lb. 
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DEVISE. 
See  Trust  and  Trustee,  13. 


DISCOVERY. 

The  Court  of  Chancery  will  take 
juritMlietion  of  a  8uit  whofie  subject 
matter  U  properly  cognizable  at 
law,  and  tnough  adequate  relief 
may  be  given  tliere,  in  order  to  a 
discovery ;  and  in  this  case,  under 
the  circumstances,  it  was  held  that 
a  suit  in  equity  might  be  main- 
tained for  discovery  of  the  party 
who  should  be  sued  at  law,  and  as 
to  the  liability  of  the  parties 
af^ainst  whom  the  bill  was  filed. 
Hoppock^s  ExWs  V.  Penn,  R.  R,  O*., 

286 

See  Legacy,  8. 


DIVORCE. 

1.  Decree  of  divorce  from  bed  and 
board  forever,  on  the  ground  of 
extreme  cruelty,  consisting  mainly 
in  gross  abuse  by  the  husband  of  his 
marital  rights,  rendering  it  unsafe 
for  the  wife  to  cohabit  with  him,  or 
to  be  under  his  dominion  or  control ; 
the  parties  left  at  liberty  to  apply 
by  mutual,  free  and  voluntary  con- 
sent, to  be  dischaixed  from  the 
decree.     English  v.  Englishy        71 

2.  Decree  of  divorce.  The  defence  of 
insanity  held  not  to  have  been  es- 
tablished.   HiUy.HUl,  214 

3.  A  divorce  a  mensa  et  thoro,  for  ex- 
treme cruelty,  will  be  granted  where 
there  is  a  gross  abuse  of  marital 
rights.    English  v.  Englishy       579 

4.  A  separation  is  not  decreed  as  a 
punishment  for  past  misconduct 
only,  but  mainly  as  a  protection 
against  future  probable  acts  of 
cruelty ;  this  probability  being 
based  upon  the  former  conduct,  and 
the  character  and  disposition  of  the 
parties.  Jb, 

i 

5 .  Where  there  is  no  reasonable  appre- ; 
hension  of  a  continuance  of  such'* 


cnielty,  such  divorce  will  not  W 
granted.  Il>. 

See  Desertion, 
judoment,  7. 
Pleading,  23. 


DOWER,  (INCHOATE.) 

See  CoNDE>rNATiON  OF  Land$. 
Lif:n,  Priority  of,  1,  3. 


EASEMENT. 

The  easement  of  an  artificial  water- 
way, which,  by  the  terms  of  the  in- 
strument creating  it,  is  established 
on  a  defined  line  over  the  servient 
tenement,  cannot,  without  the  con- 
sent of  the  land-owner,  be  changed 
in  location  to  his  other  lands,  either 
for  the  convenience  of  the  owner  of 
the  servitude,  or  because  of  dis- 
turbance of  the  easement  by  the 
land-owner,  or  because  the  partic- 
ular land  subject  to  it  has  been 
taken  by  the  public  for  a  highway. 
Johnson  v.  Jaqui,  552 

See  Grant,  1-3. 


EQUITABLE  INTEREST. 
See  Trust  and  Trustee,  17, 18. 

EQUITABLE  LIEN. 
See  Practice,  40. 

ESTOPPEL. 
See  Parties,  4. 

EVICTION. 
See  Practice,  22,  23. 


EVIDENCE. 

1.  Matter  in  avoidance  of  complain- 
ant's claim,  ander  proceedings  to 
foreclose  his  mortgage,  must  be 
proved  otherwise  than  by  the  an- 
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swer.     The  tesliiDonv  held  not  to 
establish  the  defence.     Fey  v.  Fei/, 

213 

I 

2.  The  burden  of  proof  is  on  the  de- 
fendant to  show  (payments  on  ac- 
count of  the  mortgage  debt,  claim- 
ed bv  the  answer.     Hatjan  v.  Byan, 

'230 

^i.  As  a  general  nile,  testioMny,  which 
is  merely  incompetent  or  irrele-' 
vant,  will  not  be  suppressed  before 
hearing,  but  if  it  has  been  elicited 
by  leading  interrogatories  it  may 
be  suppressed  before,  so  tliat  the 
witness  may  be  re-examined.  Wood 
V.  Chelwood,  31 1 

4.  The  court  will  not  slop  to  consider 
how  papers  material  to  the  issue 
were  obtained  by  the  parly  otter- 
ing them,  whether  lawfully  or  un- 
lawfully :  if  they  tend  to  elucidate, 
the  point  in  dispute,  the  c<>urt  is 
bound  to  receive  the  light  they 
give.  Ih. 

o.  The  proof  of  tiie  ioss  of  a  deed,  in 
this  case,  held  to  l)e  sufficient  to 
warrant  the  admission -of  secondary' 
evidence  of  its  contents.  Ketcham 
V.  B rooks f  347  i 

<J.  Such  secondary  evidence  held  to 
establish  the  fuct  that  the  grantee 
took  his  deed  with  full  knowle<lge 
that  it  contained  a  covenant  of 
assumption  of  a  mortgage  upon  the 
property  conveyed,  and  with  know- 
ledge of  the  nature  of  the  liability 
thereby  assumed.  Jb. 

7.  Where  the  object  of  the  bill  is  not 
to  prove  title  by  a  deed  alleged 
to  be  lost,  but  to  prove  a  covenant 
of  the  grantee  contained  therein,  it 
is  not  necessary  that  the  subscrib- 
ing witness  to  the  deed  or  the 
otiicer  l)efure  .whom  the  acknowl- 
edgment was  taken,  should  be  pro- 
duced, or  that  there  should  be  evi- 
dence of  the  impracticability  of 
obtaining  their  testimony,  other 
saiisfactorv  evidence  of  the  cove- 
nant  being  offered.  lb. 

5.  Heldy  in  a  suit  to  set  a>ide  or  to 
reform  a  deed,  on  .the  ground  of 


fraud,    that    the    fraud    was    not 
proved.     Hoyl  v.  Hoytj  399 

9.  Statements  of  a  third  party,  re- 
specting his  rights  in  property  in 
controversy  between  complainant 
and  defendant,  and  denying  de- 
fendant's rights,  not  made  m  his 

Sresence,  are  not  competent  evi- 
ence  against  him.  lb. 

10.  Where  one  acting  in  a  representa- 
tive capacity,  causes  a  levy  to  be 
made  under  an  execution  in  his 
favor,  on  property  not  subject  there- 
to, in  a  litigation  between  him  and 
the  owner  of  that  property  in  re- 
spect to  the  levy,  the  latter  is  not 
debarred  from  testifying  in  his  own 
behalf,  by  the  fact  that  the  former 
is  sued  in  a  representative  capacity. 
In  such  case,  he  is  not  sued  in  a 
representative  capacity,  within  the 
meaning  of  the  statute.  Holmes  v. 
Chester,  423 

See  CONFIDENTIAT.  CoMMINICATIOX. 

(yrantee  and  Grantor,  3,  4. 

JriKiMENT,  2,  3. 
JURISDICVriON,  1. 

Parol  Contract,  1. 

Pleading,  21. 

Trust  and  Trustee,  10,  21. 


EXCEPTIONS. 
See  Practice,  3. 


EXECUTION. 

See  Debtor  and  Creditor. 
Practice,  25. 
Trust  and  Trustee,  13. 


EXECUTOR. 

1.  An  executor  who  pays  the  debts 
and  funeral  exiienses  of  his  testa- 
tor, for  the  discharge  of  which 
there  is  no  personal  estate,  is  en- 
titled in  equity  to  be  re-imbursed 
therefor  out  of  the  real  estate. 
Clayton  v.  Somera'  Fx'r,  230 

2.  A  man  marrying  a  woman  who  is 
an  executrix,  by  the  marriage  be- 
comes an  executor  in  her  right. 
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and  renderH  himffelf  a  trustee  with 
her  of  the  amets  of  the  entate,  and 
as  such,  may  be  compelled  to  ac- 
count.    Wood  V.  Cketwood,        311 

3.  When  the  husband  of  a  woman 
who  is  an  executrix  or  administra- 
trix, survives  her,  he  is  liable  for 
whatever  assets  came  to  her  hands 
or  his  own,  during  coverture.     lb. 

See  Interest,  1,  2. 
Jurisdiction,  1,  2. 
Primary  Fund. 
Trust  and  Trustee,  8,  9. 


FISHERY. 
See  Delaware  River,  6. 


FOREIGN  JUDGMENT. 

See  Judgment,  7,  8. 


FRANCHISE. 

See  Delaware  River,  12,  16. 
I  N.SOL  vent  Corporation,  3,  4. 


FRAUD. 
See  Judgment,  5. 

JURl^*DJCTION,  1. 

Pleading,  13. 


FRAUDS,  STATUTE  OF. 
See  Trust  and  Trustee,  10. 


defined  locality.  The  owner  of  tb^ 
dominant  tenement  cannot  chancre 
it  for  convenience  or  necessity.  lb. 

m 

3.  A  substantial  change  in  place  or 
manner  of  enjoyment,  will  be  re- 
strained by  injunction.  lb, 

4.  In  a  conveyance,  by  the  sovereign, 
of  property  which  is  usually  the 
subject  of  private  ownership,  the 
extent  of  the  thing  granted  is  to  be 
ascertained  bv  the  rules  of  con- 
strurtion  applicable  to  private 
deeds.  AtVy-Gen,  v.  Del.  &  B.  B. 
R.  R.  Co.,  631 


GRANTEE  AND  GRANTOR. 

1.  As  between  a  mortgagor  and  \i\9^ 
grantee  by  voluntary  conveyance, 
with  covenant  against  encumbran- 
ces and  warranty  general,  the  latter 
has  a  right  in  equity,  in  the  ab- 
sence of  any  facts  which  would 
disentitle  him  to  the  protection,  to 
cast  the  burden  of  an  encumbrance 
existing  at  the  lime  of  the  convey- 
ance, upon  the  land  of  the  former, 
subject  to  the  encumbrance,  llnr- 
rison  v.  Gueriny  21*> 

2.  But  where  such  mortgagor  con- 
veved  to  a  voluntary  grantee  (in- 
this  case  his  wife)  subject  to  a 
mortgage,  and  the  covenants'  were 
inserted  without  his  directions,  and 
he  executed  the  conveyance  in  igno- 
rance that  iliey  were  in  the  deed, 
the  burden  of  the  encumbrance  is^ 
not  shifted.  /6. 


GENERAL  RAILROAD  LAW.     3.Tt»timony  of  the  grantor  that  his 

voluntary  grantee  understood  that 
the  land  conveved  to  her  was  sub> 
ject  to  the  mortgage,  is  admissible 
to  rebut  the  equity  which  would 
otherwise  arine  under  the  deed  to 

• 

shift  the  burden  of  the  mortgage  to- 
that  part  of  the  premises  retained 
bv  himself.  76. 


See  Delaware  River,   4,   10,   16. 
Lands  Under  Water,  3,  5. 


GRANT. 


1.  W^ords  in  a  deed  granting  water 
from  a  pond  and  the  easement  of 
an  aqueduct  in  grantor's  land,  con-  4 
struecl.     Jaqui  v.  Johnwn,  526 

2.  Such  easement,  when  described  in 
the  grant,  will  be  limited  to   the  • 


The  effect  of  such  testimony  would 
be  to  make  that  part  of  the  prem- 
ises conveyed  to  her,  liable  to  the 
payment  of  its  proper  proportion 
of  the  mortgage  debt.  1  b*. 
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5.  A  parol  assumption  by  a  grantee  of 
mortgaged  premiseR,  made  at  the 
time  of  the  conveyance  to  him, 
makes  him  liable  to  a  pergonal  de-  , 
cree  for  deficiency.  Keteham  v.. 
Brooks,  347  •, 

6.  A  stipulation  in  a  deed  of  convey-! 
ance  inter  parties,  that  the  grantee' 
rihall  assume  and  pay  a  prior  mort- 
gage on  the  premises,  is  a  contract 
with  the  grantor  simply  for  his 
indemnity,  nnd  will  not  be  re- 
garded, either  at  law  or  in  equity, 
as  a  contract  with  the  mortgagee^ 
or  for  his  benefit.  CroweU  v.  nof- 
pital,  650 


thereof  having  1>een  deducted  from 
the  consideration  money.  II  re- 
conveyed  to  C,  subject  to  the  mprt- 
gage,  which  he  assumed  to  pay.  On 
ill  subsequently  filed  by  the  mort- 
gagee for  a  foreclosure,  held  that 
by  such  re-conveyance,  the  obliga- 
tion of  H  to  C  to  pay  the  mortgage 
debt  in  exoneration  of  his  liability 
therefor,  was  extinguished,  and  that 
the  mortgagee  was  not  entitled  to 
a  decree  against  H  fur  deficiency. 

76. 


HEIR. 
See  Leoacy,  14. 


7.  The  right  of  the  mortgagee  to  a 
personal     decree     for     deficiency  i 
against   a   subsequent    purchaser.  HUDSON  TUNNEL  RAILROAD 


whose  deed  contains  such  a  stipu 
lation,  does  not  result  from   any 
fixc<l  or  vested  right  in  the  mort- 
gagee, arising  either  from  the  ac- 
ceptance of  tlie  conveyance  of  the 
mortgaged  premises  by  the  grantee, 
or  from  his  obligation  to  pay  the 
mortgage  debt  as  between  himself 
and  his  ghintor.     It  rests  merely 
on  the  doctrine  of  courts  of  equity, 
that  a  creditor  mav  have  the  benefit 
of  all  collateral  obligations  for  the  , 
payment  of  the  debt  which  a  person^ 
standing  in  the  situation  of  surety  i 
for  others  holds  for  his  indemnitv, ! 
and  that  he  may  proceed  directly,' 
against  the  person  ultimately  liable,, 
in  order  to  avoid  circuity  of  action.', 

lb. 


COMPANY. 
See  Lands  Under  Water,  3,  4. 


HUSBAND  AND  WIFE. 

When  an  ej>tate  in  lands  becomes 
vested  in  husband  and  wife,  during 
coverture,  the  husband  is  entitled 
to  the  exclusive  use  and  possession 
during  their  joint  lives;  during  this 
period  the  wife  has  no  interest  in 
or  control  over  the  property,  and 
the  husband  alone  may  make  a 
valid  lease  or  other  transfer  of  the 
right  of  possession.  BoUes  v.  Trust 
Co.,  308 


8.  If  the  liability  of  the  subsciiuent  JiSccConfidentialComminication. 
purchaser  to  his  grantor  to  indein- 1       Exec'Ittor,  2,  3. 
nify  him  against  themortgage  debt,         Separate  Estate. 
be  extinguished  as  between  them-' 
selves,  by  a  re-conveyance  before 
bill  for  foreclosure  filed,  the  con- 
tract of  indemnity  being  thereby 
put  an  end  to  by  the  act  of  those 
who  were  parties  to  it,  the  mort-l 
gagee  will   not    be  entitled   to  a| 
decree  fur  a  deficiency  against  such 
purchaser,  founded  on  such  a  stipu- 
lation in  his  deed.  lb. 


INFANT. 

5^c  Adopted  Child,  1. 
Legacy,  3. 


9.  C  conveyed  to  II  certain  mortgaged 
premises,  subject  to  the  payment  of 
the  mortgage.  The  dee<l  contained! 
a  stipulation  that  H  should  assume' 
and  pay  the  mortgage,  the  amount' 


INFORMATION. 

1.  Where  the  suit  immediately  con- 
cerns the  rights  of  the  state,  the  in- 
formation is  generally  exhibited 
without  a  relator.  AtCy-Gen.  v. 
Del.  &  B.  B.  R.  R.  Co.,  1 
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2.  The  Attorney -General  has  the 
right,  where  the  property  of  ihe 
Hovereign  or  I  he  inierei*t»  of  the 
piil)iic  are  directly  concerned,  to 
in!*titi]te  Hiiit  for  their  pnUection, 
by  an  information  at  law  or  in 
eijniiy,  without   a   relator.     S.  C,' 

631 


INJUNCTION. 

1.  A  doubt  aH  to  the  authority  of  a 
cor(>oration  to  do  an  act  is  fatal  to 
an  application  for  an  injunction  to; 
restrain  such  act  on  the  ground  ofj 
want  of  authority.  Atf'y-iren.  v. 
JM.^  B.B.  R.  R.  Co.,  1 

2.  Where  a  party  acting  bona  fide  and 
upon  its  not  unreaj4on able  conntruc- 
tion  of  a  public  grant,  has  been  per- 
mitted to  expend  a  large  sum  of 
money  in  the  construction  of  a 
public  work,  in  the  confidence  that 
It  poKse-wed  all  requisite  legihlative 
authority,  without  a  word  of  pro- 
tc-^t  or  remonstrance  till  the  work 
is  practically  completed,  equity 
will  refuse  ib^  aid,  even  to  the  state, 
leaving  it  to  iu  remedy  at  law.   lb. 

3.  Where  a  railroad  company  would 
be  entitled  to  protection  in  laying 
a  track  over  lands  condemneil  un- 
der their  charter,  from  an  over- 
flow of  water,  their  licensees  to  lay 
a  track  over  the  same  lands  are  en- 
titled to  the  same  protection.  Lony- 
u'ooii    Valley   R.  R.    Co.    v.    Baker, 


datorj  injnnction,  anlefls  extreme 
or  very  seriotio  damage,  at  lea^t, 
will  ensne  from  withholding  that 
relief;  and  each  case  must  depend 
on  its  own  circumstances.  Ih. 

7.  It  is  a  violation  of  an  injunction 
restraining  a  defendant  from  dis- 
posing of  property,  to  deliver  the 
property,  though  sold  previously 
to  the  service  of  the  injunction. 
Jevftt  V.  Bovman,  171 


8.  When  an  injunction  has  been 
granted  upon  a  bill  6 led  merely 
for  discovery  in  aid  of  a  defence 
at  law,  it  will  be  diaaolved  as  soon 
as  the  answer  is  perfected.  But 
the  rule  does  not  apply  to  a  case 
where  the  bill  is  filed  for  relief, 
and  discovery  incidental  to  the 
granting  thereof.  Henwood  v.  Jar- 
vis,  247 

9  Though  this  court  will  respect  the 
intention  of  the  legislature  in  pro- 
viding for  the  institution  of  sum- 
mary proceedings  for  the  trial  of 
rights,  and,  in  all  proper  case^, 
leave  parties  to  their  remedy  at 
law,  yet  it  will  not,  in  a  proper 
case,  refuse  equitable  relief  because 
the  legislature  has,  in  its  wisdom, 
made  tliese  proceedings  sumroarv. 

lb. 

10.  E<iuity  will  not  refuse  to  inter- 
pi>se  when  the  remedy  is  more 
complete  and  perlect  in  equity 
than  at  law.  lb. 


4.  An  injunction  to  restrain  a  defend-  11.  To  restrain  thea.ssertion  of  doubt- 


ant  from  raising  the  water  from  his 
mi  1 1- pond  above  a  certain  height, 
if*  not  mandatory ;  but  if  it  were 
strictly  mandatory,  that  would  not 
consiitule  a  valid   objection  to  it. 

lb. 

5.  There  is  no  general  rule  against 
granting  relief  by  mandatory  in 
jjinclion,  interlocutorily,  where  the 
dauwge  has  been  completed  before 
the  Hling  of  the  bill ;  and  there  is 
no  ditterence  between  the  ca.se  of 
injury  to  easements  and  injury  to 
other  rights.  lb. 

6.  Equity  will  not  interfere  by  man- 


ful rights  in  a  manner  productive 
of  irreparable  damage,  and  to 
prevent  injury  to  a  person  from 
the  doubtful  title  of  others,  are 
among  the  legitimate  functions  of 
a  court  of  ecjuity.  lb. 

12.  Where,  upon  a  bill  to  restrain 
proceedings  at  law,  the  question  in 
one  of  fraud,  and  the  interests 
involved  are  of  great  magnitude, 
and  the  answers  do  not  satisfy  the 
mind  of  the  court  that  injustice 
would  not  be  done  the  complain- 
ant if  he  were  not  permitted  to 
pursue  his  application  for  relief 
here,  this  court  will  not  remit  him 


INDEX. 


681 


to  a  court  of  law,  when  the  ques- 
tion  can   be  better  exainineo  in 


INSANITY. 


equity,  eBpecialiv  when  the  pro-  Depravity  of  character  and  aban- 
ceeding  in  the  law  court  is  of  a  i  Joned  habit?,  in  themselves,  are 
»*ummary  character,  and  the  injury       not  evidence  of  insanity.     Hill  v. 


which  may  be  indicted  upon  him 
if  fraud  be  permitted  to  prevail,' 
will  be  irreparable.  lb. 

13.  Whether  the  defendant  has  been 
prejudiced  by  delay  in  commencing 
suit  against  him,  enters  into  the 
question  whether  the  complainant 
has,  by  his  delay,  forfeited  his  claim 
to  the  consideration  of  equity.  lb. 

14.  Where  the  complainant  has  a' 
distinct  ground  of  equitable  relief, 
aside  from  his  defence  at  law,  he 
will  not  be  obliged  to  abandon  his 
legal  defence  by  confessinff  judg- 
ment, before  equity  will  enjoin  the 
suit  at  law.  lb. 

15.  The  whole  matter  of  terms  on 
granting  or  continuing  an  injunc- 
tion, is  in  the  discretion  of  the 
court.  lb. 

16.  Complainant's  intestate  planted, 
oysters  in  Raritan  bay,  upon  cer-' 
tain  grounds  which  he  had  staked! 
off,  and  the  boundaries  of  which 
he  had  plainly  marked.  The  de-| 
fendants  having  taken  large  num- 
bers of  oysters,  and  threatening  toi 
continue  doing  so,  under  a  claim 
of  public  right,  were  enjoined,  on 
the  ground  that  they  were  acting 
in  concert,  taking  away  for  their 
own  use,  the  property  of  the  com- 
plainant, and  might  wholly  de- 
prive him  of  it,  and  were,  most  of 
them,  pecuniarily  irresponsible, 
and  besides,  a  multiplicity  of  suits 
would  be  necessary  to  relief.  The, 
injunction  was  continued  until  the 
hearing,  unless,  in  the  meantime, | 
the  question  between  the  parties 
should  have  been  determined  at 
law  in  favor  of  the  defendants,  in 
which  case  the  defendants  had| 
leave  to  renew  the  motion  to  dis- 
solve. BriUon'8  Adm'r  v.  Hili,  389 

See  Bona  Fide  Purchaser. 

Delaware  River,  5.  | 

Judgment,  4.  i 

La<;hes. 

Practice,  5, 10,  H  16, 17, 18, 20J 


Hill, 
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INSOLVENT  CORPORATION. 

l.The  supplement  of  March  13th, 
1866,  to  the  act  to  prevent  frauds 
by  incorporated  companies,  is 
remedial  in  its  nature,  and  must 
be  so  construed  as  to  suppress  the 
mischief  and  advance  the  remedv. 
Randolph  v.  Lamed^  557 

2.  That  act  provides  that  where  the 
property  of  an  insolvent  corpora- 
tion, in  the  hands  of  a  receiver,  is 
encumbered  with  mortgages  or 
other  liens,  the  legality  of  which  is 
brought  into  question^  Ike,  the  Court 
of  Chancery  may  order  the  re- 
ceiver to  sell  the  same  clear  of 
encumbrances,  <&c.  Held,  that  it 
was  not  intended,  by  the  words, 
"the  legality  of  which  is  brought 
into  question,''  to  confine  the 
remedy  to  mischief  arising  from 
litigation  of  any  particular  char- 
acter, but  to  all  litigation  between 
encumbrancers  respecting  the  va- 
lidity, extent  or  priority  of  their 
liens.  lb. 

3.  Although,  technically  speaking, 
franchises  are  property,  they  are 
property  of  a  peculiar  character, 
arising  only  from  legislative  grant, 
and  are  not,  in  ordinary  cases, 
subject  to  execution,  or  to  sale  and 
transfer,  even  in  payment  of  the 
debts  of  the  corporatiim,  without 
the  assent  or  authority  of  the  legis- 
lature, lb. 

4.  Under  the  said  supplement  of 
March  13ih,  1866,  taken  in  con- 
nection with  the  twentieth  section 
of  the  original  act,  {Nix.  Dig.  409,) 
the  Chancellor  has  discretionary 
power  to  order  a  sale  of  the  fran- 
chises, as  well  as  of  the  property 
of  the  insolvent  company,  clear  of 

I     encuiubrances.  lb. 
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5.  As  between  lnif»tee«  f<»r  6  rat  mort- 
gage boDd-holdera  of  an  inwlvent 
corporation,  whoHe  debt  under  the 
mortgtge  under  foreclosure  by 
them  U  due,  and  exceeds  the  whole 
value  of  the  property  of  the  cor- 
])oraiion,  and  who  apply  to  have 
the  property  delivered  to  them, 
and  the  receiver  of  said  company, 
who  applies  for  an  order  for  sale 
of  the  property  and  franchises  free 
from  the  lien  of  the  encumbrances, 
the  trustees  were  held  to  be  enti- 
tle<i  to  the  property,  and  to  be  per- 
mitted to  operate  the  road,  leaving 
the  question  as  to  the  mode  and 
manner  of  sale  to* be  settled  at  the 
determination  of  those  proceed- 
ings, lb. 

See  Receiver. 


ISSUE  AT  LAW, 
See  Practice,  38. 


INTEREST. 

1.  An  order  of  reference,  directing  a 
master  to  state  an  account  between 
a  legatee  and  testator's  executor, 
ullowing  seven  per  cent,  for  interest 
during  all  the  time  that  executors 
received  interest  on  the  legacy  at 
and  above  that  rate,  (the  legal  rate 
then  being  six  percent.,)  does  not 
authorize  charging  seven  per  cent, 
because  the  executors  received 
more  than  that  rate  in  dividends 
upon  slocks,  in  which  the  bulk  of 
the  testator's  estate  was  invested  at 
his  death,  and  so  remained  at  the 
accounling;  it  appearing  that  the 
stock  was  worth,  all  that  time,  one 
hundred  and  fifty  per  cent,  pre- 
mium, and  the  dividends  thereon 
amounted  to  less  than  seven  per 
cent,  upon  the  money  value  of  the 
shares.     Salisbury  v.  Colt^  40*2 

2.  When  executors  have  failed  for 
several  years,  against  the  testator's 
intention,  to  separate  a  legacy  from 
the  estate  and  invest  it,  it  is  such  a 
violation  of  trust  as  justifies  charg- 
ing them  with  com{K)und  interest. 

Jb. 

See  Legacy,  2,  3,  13. 


INTERROGATORIES. 
S*:e  Practice,  8,  9. 


JUDGMENT. 

1.  Ec^uity  will  relieve  a  party  against 
a  judgment  at  law  when  its  justice 
can  be  impeached  by  SmcIa,  or  on 
grounds,  of  which  the  party  seek- 
ing its  aid  oouJd  not  htLve  arailed 
himself  at  law,  or  of  which  he  was 
prevented  from  availing  himself  by 
fraud  or  accident,  or  the  act  of  the 
opposite  party  unmixed  with  any 
fraud  or  negligence  on  his  part 
a  and  F.  R.  B,  Co.  v.  TUus,     102 

2.  If  new  testimony  be  relied  on  as  a 
ground  for  equitable  interference 
with  the  judgment,  and  such  testi- 
mony could,  with  proper  care  and 
diligence,  have  been  procured  in 
time  to  have  been  available  at  law, 
it  cannot  be  available  in  this  court 
as  the  ground  for  such  equitable 
interference.  IK 

3.  Nor  will  equity  interfere  when  the 
fact«,  though  discovered  since  the 
trial,  might  have  been  established 
at  the  trial  upon  cross-examina- 
tion. IIk 

4.  It  will  not  suffice  to  show  that  in- 
justice has  been  done  by  the  judg- 
ment against  which  relief  is  sough t> 
but  it  must  appear  that  this  result 
was  not  caused  by  any  inattentioi» 
or  negligence  on  the  part  of  the 
person  aggrieved,  ana  he  must 
show  a  clear  case  of  diligence  to 
entitle  him  to  an  injunction.      76. 

5.  It  is  competent  for  a  eourt  of  equity^ 
upon  an  allegation  that  a  judgment 
is  founded  in  fraud,  to  inquire 
whether  the  cause  of  action  spread 
upon  the  record  is  wh(41y  fictitious 
and  groundless ;  and  also,  whether 
the  plaintiff*  fraudulently  withheld 
fiom  the  court  pronouncing  it,  any 
fact  which,  if  disclosed,  would  have 
shown  he  had  no  caiise  of  action. 
Doughty  v.  Doughty,  315 

6.  In  order  to  relieve  from  a  judgment 

I     on  the  ground  of  fraud,  the  proof 
'     in  demonstration  of  the  fraud  must 
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be  so  clear  and  strong  as  to  render!  I 
it  certain  the  plaintin  knew,  at  thei, 
time  be  brought  bis  suit,  he  had  no'' 
right  of  action,  and  was  without  , 
expectation  of  obtaining  judgment' 
unless  he  was  snccessfnl  in  depriv-  i 
ing  the  defendant  of  an  oppor- 
tunity of  making  defence.  lb. 

7.  A  judgment  of  divorce  obtained  in 
Illinois,    declared    void,    on    the 
ground  that  the  cause  of  action  on; 
which  it  purports  to  be  founded.  2. 
was  fabricated.  lb. 

8.  A  judgment  by  a  court  of  one  of 
the  states,  divorcing  a  husband  and 
wife  domiciled  in  different  states,  is' ' 
not    entitled    to    extra-territorial 
recognition  in  case  the  party  pro-  ' 
curing  it  could  have  given  the  de-  | 
fendant  actual  notice  of  the  suit, 
but  refused  or  neglected  to  do  ko.  j 

Jb. 

9.  The  right  of  every  person  accused, 
to  have  an  opportunity  to  make 
defence,   is  secured  by   a  rule  of  i 
general    law  ;    a   judgment    pro- ; 
nounced  in  violation  of  it  is  not  i 
entitled  to  general  recognition.  lb. 


See  Jurisdiction,  3.  1.3. 

Mechanics'  Lien  Law,  I.      , 
Mortgage,  1L 

Partition.  I 

Trust  and  Trusti-iie,  4. 


JURLSDICTION. 

1.  The  executor  of  A  sued  B  and  C 
jointiv,  upon  a  joint  and  several 
promissory  note,  held  by  his  testa-  . 
tor  at  the  time  of  his  death,  and 
recovered  judgment.  Subsequently  I 
B  filed  his  bill  in  this  court,  alleg-  > 
ing  that  he  neither  signed  the  note' 
nor  authorized  any  one  to  do  so  for  '4. 
him,  and  that  he  did  not  know  of 
its  existence  until  after  A's  death., 
It  further  alleged  that  C  fraudu-i 
lently  signed  complainant's  name 
to  the  note,  and  that  the  executor 
sued  thecomplainant  and  C  jointly,' 
so  that  the  complainant,  by  reason 
of  the  executor's  suing  in  a  repre-  5. 
sentative  capacity,  could  neither' 
testify  himself,  nor  avail   himself 
of   C's    testimony,  to    prove   the> 


fraud.  It  prayed  an  injunction 
against  the  executor  and  the  sheriff*, 
to  restrain  a  sale.  The  executor 
pleaded  the  trial  and  judgment  in 
oar,  and  answered  the  bill.  Held, 
that  the  fact  that  the  complainant 
was  unable  to  avail  himself,  on 
the  trial  at  law,  of  his  own  testi- 
mony or  of  that  of  C,  was  no  ground 
for  relief.    Grover  v.  Wyckoff's  Ex'r, 

75 

The  Court  of  Chancery  has  concur- 
rent jurisdiction  with  the  Orphans 
Court  in  the  settlement  of  the  ac- 
counts of  executors  and  adminis- 
trators, and  mav  'assume  exclusive 
juri»idiction  at  any  time  before 
decree  of  allowance  and  confirma- 
tion ;  hut  where  the  settlement  is 
proceeding  regularly  and  properly 
in  the  Orphans  Court,  and  there  is 
nothing  in  the  conduct  of  the 
executor  or  administrator,  or  in 
the  nature  of  the  estate  or  in  the 
questions  growing  out  of  its  due 
settlement,  making  it  necessary  or 
proper  that  this  court  should  take 
control,  the  settlement  will  be  per- 
mitted to  proceed  in  that  tribunal. 
Search  v.  Search,  137 

Where,  in  the  exercise  of  its  un- 
questioned power,  the  Orphans 
Lourt  has  pronounced  a  judgment 
in  a  proceeding  in  a  matter  over 
which  the  Court  of  Chancery  has 
concurrent  jurisdiction  with  that 
court,  which  proceeding  was  pend- 
ing there  before  the  institution  of 
a  suit  in  this  court,  that  judgment, 
so  far  as  it  embraces  the  matters  in 
controversy  here,  is  conclusive 
against  all  persons,  unless  removed 
by  appeal,  and  is  not  open  to  re- 
view in  this  court  except  upon 
proof  of  fraud  or  mistake.  lb, 

A  claim,  arising  out  of  a  single 
transaction,  where  it  is  alleged  one 
person  becomes  a  creditor  and 
another  a  debtor,  cannot  be  made 
the  foundation  of  a  suit  in  equity, 
especially  where  no  discovery  is 
sought.  lb. 

The  Court  of  Chancery  will  only 
as.<4ume  jurisdiction  over  the  settle- 
ment of  intestate's  estates,  for  cause. 
Decker  v.  Decker's  Adm'x,         239 
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4.  The  Cooit  of  Chanccfj  e: 

cnocarrent  jariidictioo  with  ooortii 
of  Uw  in  ca^cw  where,  tho«^[h  the 
rightii  are  of  a  parelj  icgmJ  nature, 
other  and  nH>re  efficient  aid  t*  re- 
quired than  a  coart  of  law  can 
atibrd,  to  meet  the  difficnitie*  of 
the  cane  and  inMire  foil  rcdreaL 
Jloppr^k'i  E/rt  T.  Penn.  R.  B.  Co^ 

286 

7.  A  defemlant  to  an  action  at  law, 
who,  by  pleading  therein,  ha^  sab- 
mitie^i  hinuietf  to  the  jariMliction 
of  the  common  law  tribunal,  docs 
not  thereby  (brfeit  hi<(  claim  to  re- 
lief in  ef|intT.     Sitnon  v.  Ttnnuendj 

302 

H.  Where  the  injury  complained  of  Uy 
in  itM  nature,  a  continuing  one,  and 
the  remedy  at  law  rau^it,  therefore, 
lie  bv  AucceiHive  fiuiut,  if  the  defend- 
antM  penfiflt  in  inflicting  the  injury, 
and  an  action  for  damagesn  would! 
lie  wholly  inade^iuate  for  the  pro- 
tection of  the  complainant  fl  rightu,' 
he  will  not  be  put  to  h'w  remedy  at 
law.   Shiner  v.  J/.  C.  and  B.  Co^  364 

'M.  Kquity,  in  relieving  against  the 
Jonrt  of  a  bond  payable  to  bearer, 
makefl  no  diM;ri  mi  nation  against 
loiM  by  theft.  Force  v.  tV/y  of 
Kliztiheth,  408 

10.  A  court  of  equity  iw  not  ousted  of 
any  part  of  itM  original  jurisdiction 
by  the  fact  tbat  a  court  of  law  ex- 
ercines  the  same  or  a  similar  juris- 
diction, lb. 

11.  Consent  of  counsel  cannot  confer 
juriH<liction,  neither  can  it  warrant 
a  decree  in  a  matter  dehors  the 
rt'(!orcl,  especially  in  the  absence  of 
iiarties  who  have  a  right  to  be 
heard  thereon.  Ryno^s  Ejur  v. 
Jti/no^H  Adni^-j  522 

Sfe  Injunction,  9-12. 

Jl'IXiMENT,  6. 


credit  for  Bignigip^  nspvow- 
mentff,  and  for  femiikiar  the  6sj 
ball,  Ac^  oo  the  giound  that  tlv 
indchcedBCB  of  the  city  wat  thet- 
bf  increased  beynod  the  aBoat 
aih>wcd  br  it»  charter,  aad  thtt 
the  propoicd  expcnditorei  wcteiioc 
includei  within  tbe  apfMropriatioDi 
for  the  year,  was  diasoWcd  as  to  the 
fnminire,  oo  the  groand  of  laehci 
in  filing  the  bill  till  after  the  ooo- 
tracU  therefor  had  been  made,  and 
the  parties  bad  entered  into  bowb 
to  perform  them;  tbuw  poou 
not  being  made  parties  to  the  billf 
and  the  bill  neilner  seeking  to  ie> 
strain  them  from  performuig  the 
Gooiract,  or  the  city  from  compel- 
ling performance.  Qtiiimgt  r.  Ot»- 
den,  293 


See  As8E88XE3rr  for  ^ 
phov£m  ent8,  3. 
Practice,  35. 


IM- 


L  ACHES. 

An    injunction,    issued    to    restrain 
municipal  authorities  from  increas- 
ing the  debt  of  the  city  by  con- 
tracting in   its   name  and  on  its 


LANDS  UNDER  WATER. 

1 .  The  state  has  the  reTersion  in  fte 
in  any  lands  leased  by  the  Board 
of  Riparian  Commissioners,  lyiiu; 
under  the  waters  of  the  bav  of 
New  York,  adjacent  to  the  city  of 
Jersey  City,  between  the  original 
line  of  high  water  and  the  lin« 
fixed  for  the  exterior  line  for  piew 
in  the  Hudson  river.  Atfy-Gen.  v. 
Hudson  Tunnel  B.  Co.j  176 

2.  It  holds  the  fee  simple  absolute  in 
lands  under  water  between  seich  ex- 
terior line  of  piers  and  the  state 
line.  lb. 

3.  The  act  of  March  2l8t,  1874,  ex- 
tending tbe  time  for  the  comple 
tion  by  the  Hudson  Tunnel  Rail- 
road Company  of  their  proposed 
tunnel,  did  not  confer  upon  that 
company,  organized  under  the  gen- 
eral railroad  law,  the  right  to  con- 
struct their  tunnel  in  the  land  of 
the  state  under  the  waters  of  the 
Hudson,  without  first  obtaining 
consent  of  the  Board  of  Riparian 
Commissioners.  76. 

4.  The  Hudson  Tunnel  Railroad 
Company  were  permitted  to  pro- 
ceed to  condemnation   as  against 
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5. 


the  lesseeft  of  landn  lying  under  the'  4. 
waters  of  the  Hudson,  leased  to 
the  MorriR  and  Ensex  Railroad  by 
the  Board  of  Riparian  Commif^ 
Bioners,  but  enjoined  from  taking 
possemion  of  those  lands,  or  the 
land  between  the  exterior  line  of 
piers  and  the  state  line,  until  con- 
sent of  the  state  should  have  been 
obtained.  lb. 

5.  Lands  under  water,  granted  by  the 
state  to  a  corporation   under  the 
eighth  section  of  the  riparian  act, 
are  not  landn  belonging  to  the  state 
within  the  meaning  or  the  thirty-) 
sixth  section  of  the  general  rail-  ! 
road  act,  although,  in  such  grant, 
a  rent,  payable  to  the  state,  is  re- 
served, and  in  the  instrument  of  i 
grant,  power  to  re-enter  for  non- 
payment of  rent  is  reserved.    Such  "• 
lands  may  be  condemned,  and  ap- 
plied to  other  public  uses,  by  pro-  ; 
ceedings  to  condemn  against  the 
corporation  grantee.   Hudeon  Tun- 
nel Co,  V.  AiCy-Gen,,  5731' 


6.  A  right  to  re-enter  and  re-possess 
for  non-payment  of  rent,  does  not 
create  an  estate  in  reversion.      lb. 

S€€  Delaware  River,  4.. 


LEGACY.  , 

1.  A  gift  of  a  fund,  with  limitation*  ^• 
over  in   the  contingency    of   the| 
legatee's    dying    without    leavingr 
lawful  issue,  entitles  the  legatee  to 
possession  of  the  fund.    Mennion^s 
Ei^rB  V.  Jaeobusj  28- 

4 

2.  The  rule  is  settled,  that  interest' | 
begins  to  run  on  general  legacies] ' 
to  which  no  time  of  paymenli  is  j 
fixed,  from  the  expiration  of  one| 
year  from  testator's  death.  Ib.\ 


A  gift  to  A,  "  or  to  his  heirs,"  "  or 
to  his  representatives,"  is  an  abso- 
lute gift  to  A,  on  condition  that  he 
is  alive  on  the  death  of  the  testa- 
tor; but,  if  he  dies  in  the  lifetime 
of  the  testator,  the  gift  takes  effect 
in  favor  of  the  other  persons  de- 
scribed as  substitutes  of  the  pri- 
mary legatee.  Brokaw  v.  lludson^s- 
ExWs,  135- 

In  a  gift  of  personal  property, 
where  the  substitutes  of  the  pri- 
mary legatee  are  described  by  the 
word  "  representatives,"  those  will 
take  who  have  the  right  to  repre- 
sent the  primary  legatee  as  next  of 
kin,  under  the  statute  of  distribu- 
tion, and  not  his  executors  or  ad- 
ministrators, lb. 

If  such  next  of  kin  have  left  a  will, 
the  legacy  passed  by  that ;  if  not, 
the  rights  of  creditors,  if  he  had 
any,  take  precedence  of  those  of 
his  next  of  kin.  lb, 

A  gift  of  a  legacy  by  a  creditor  to 
his  debtor,  whether  the  debt  arose 
before  or  after  the  making  of  the- 
will,  does  not,  in  the  absence  of 
any  expression  showing  that  the 
testator  intended  the  gift  should 
have  that  effect,  release  the  debt, 
but  it  may  be  applied  in  payment 
of  the  legacy.  lb. 

A  legacy  in  the  hands  of  an  exec- 
utor upon  no  trust  except  to  pay  it 
over  to  the  legatee,  is  not  a  trust 
within  the  meaning  of  the  excep- 
tion of  a  trust  created  by  some  per- 
son other  than  the  debtor  himself, 
and  whose  transfer  to  the  debtor 
cannot,  therefore,  be  prevented  by 
proceedings  for  discovery  against 
him  under  the  supplement  of 
March  20th,  1845,  to  tne  chancery 
act.    Bacon  v.  Bonham,  209 


3.  The  rule  that  a  general  legacy  in 
favor  of  a  child  will  draw  interest 
from  testator's  death,  when  given 
for  bis  maintenance,  does  not  ap- 
ply to  a  legacy  to  adults;  nor 
where  the  maincenance  of  the  child 
is  otherwise  provided  for,  either 
by  the  will  or  ii>  any  other  mode. 

Ib^\ 


9.  A  legacy  expectant  is  assignable 

I     in  equity,  and    such    assignment 

I     for  valuable  consideration,  without 

fraud,  will  be  enforced.  lb. 

10.^  An  assignment  by  way  of  mort- 
I  gage,  of  a  legacy,  need  not  be  filed 
I  m  accordance  with  the  act  con- 
>    eesning  cliattel  mortgages.    That 
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act  iloefi  not  npply  to  mortgagee  of 
choiieA  in  action.  lb. 

11.  A  legacy  to  A  when  he  arrives  at 
the  age  of  twenty-one  years,  is  con- 
tingent on  AV  attaining  that  age. 
Clayton  v.  Someif^  E/r,  '230 

12.  A  provision  for  tlie  payment  of 
such  a  legacy  by  the  sjle  of  real 
estate,  does  not  change  its  charac- 
ter and  vest  the  legacy.  lb, 

13.  Interest  does  not  accrue  on  con- 
tingent legacies  until  the  time  for 
payment  arrives.  lb. 

14.  Where  land  not  otherwi»e  dis- 
po8e<]  of  by  the  will,  is  charged 
with  legacies,  if  the  heir  furnish 
the  money  for  the  legacies,  lie  will; 
be  entitled  to  the  land.  lb, 

15.  A  bequest  of  the  income  of  per- 
sonalty, without  limit  as  to  time,  is 
equivalent  to  a  gilt  of  the  princi- 
pal.    Gulick  V.  GuUc/c's  Ex'rSj  498 

16.  Where  an  absolute  gift  is  made  in 
the  first  instance,  followed  bv  a 
limitation  over  on  the  death  of  the 
first  taker,  the  absolute  gift  is  not 
defeated,  unlet^s  the  gift  over  takes 
effect.  lb. 

17.  Though,  by  the  application  of 
such  rule  in  this  case,  had  the  first 
taker  died  childless,  her  husband 
would  have  taken  the  gift  abso- 
lutely as  her  administrator,  not- 
withstanding testator's  direction 
that  the  fund  was  not  to  be  subject 
to  the  control  of  her  husband,  the 
rule  must  still  govern,  where  the' 
guard  against  the  husband's  inter-; 
ference  was  only  an  incident  to  the 
accomplishment  of  testator's  pur- 
pose to  preserve  the  interest  of  the 
fund,  and  to  keep  the  body  of  the' 
bequest  intact  to  meet  the  limita- 
tion over.  lb. 


IS.  A  legacy  to  a  person  "  at "  a  given 
age,  or  "  when,"  or  "  from  and 
after  "  his  attaining  a  given  age,  is, 
"jorima  J'aciey  contingent ;  but  when 
It  appears  that  such  postponement 
of  the  gift  is  for  the  convenience 


of  the  estate,  the  rule  dnot  not  ip> 
ply.     Po^  V.  HerhfrCt  E/n,  540 

Sef  Interest,  2. 
Will, 


LEVY. 

See  Debtor  and  Creditob,  2. 
Mortgage,  11. 


LICENSEE. 
See  Injuxction,  3. 


LI  EX,  PRIORITY  OF. 

1.  A  agreed  with  B,  at  the  execution 
of  a  mortgage  by  the  former  to  the 
latter,  that  part  of  the  aoioant  for 
which    it    was    given,  shoald  be 
applied   to  the   payment  of  tvo 
mortgages,   then   liens    upon   the 
premises  embraced  in  that  mort- 
gage, and  certain  other  lands,  eimI 
that  the  balance  of  it  should  be 
expended  in  building  a  house  on 
the  premises  covered  by  B's  mort- 
gage.    A  had  purcha^ted  the  laixi^ 
subject  to  the  two  mortgages.    At 
the  execution  of  the  mortgage,  A'^ 
wife   was   a   minor.      Afterwards, 
but    before    the    registry    of   thtf 
mortgage,   a   building    was    com- 
menced on  the  lot  covered  by  the 
mortgage  given   by  A  to  B.    Me- 
chanics'   liens    for   materials  fur- 
nished in  the  construction  of  the 
building,  are  claimed  to  be  liea^ 
prior  to  B's  mortgage.     Held— 

1.  B  was  subrogated  to  the  right* 
of  the  mortgagee  under  the  mort- 
gages on  the  premises  when  he 
look  his  mortgage,  to  the  extent  of 
the  money  paid  by  him  on  account 
of  tho5«e  mortgages.  To  thii 
aniount,  with  interest,  his  lien  i> 
prior  to  that  of  the  lien  claimant^ 
and  has  a  preference  over  the 
inchoate  right  of  dower  of  A's  wife 
in  the  land. 

2.  B's  mortgage  is  entitled  to  pri- 
ority over  the  dower  right  of  A's 
wife  in  the  buUdxng,  to  the  extent 
of  the  money  aclvanced  by  B, 
which  was  actually  expended  in 
the  construction  of  the  building. 
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3.  The  priority  of  B'b  Hen  i«  not 
■affected  by  the  fact  that  the  pay- 
ment on  account  of  the  exinting 
mortgages,  was  made  after  the 
building  waA  begun. 

4.  A's  wife  has  no  interest  in  the 
building. 

5.  The  lien  of  A*8  wife»  bv  virtue 
of  her  inchoate  right  of  duwer,  ij» 
next  in  order  of  priority  in  the 
land,  after  the  lien  of  B,  to  the 
amount  paid  by  him  on  account  of 
the  existing  mortgages;  next,  the 
lien  claims,  and  last,  the  balance 
of  the  amount  due  on  B's  mort- 
gage.    Barnelt  v.  Oriffith,  201 

2.  A  n)ortgage  executed,  bona  fide, 
to  secure  ilie  payment  of  advances; 
to  be  used  in  the  con>truction  of  a 
building  on  the  mortgaged  prem- 
ises, is  a  prior  lien  to  claims  for 
materials  furnished  in  the  con- 
structi(m  of  such  building,  with 
notice  of  the  mortgage,  to  the  full 
amount  of  the  inortgaj^e,  if  so 
much  was  advailced.  That  the 
agreement,  under  which  the  ad- 
vances were  made,  was  verbal,  and 
not  in  writing,  does  not  affect  the 
lien.     Plati  v.  Griffith,  207. 

3.  Nor  does  the  claim  of  inchoate 
right  of  dower  in  the  lands  mort- 
gaged, on  the  ground  of  the 
alleged  minority  of  the  mort- 
gagor's wife  when  the  mortgage, 
was  executed,  set  up  in  her  answer, 
affect  the  lien ;  her  answer  having; 
been  filed  after  the  bill  had  beenj 
taken  as  confessed,  without  consent 
or  leave  of  the  court.  Ih. 

I 

4.  The  fact  that  a  mortgagee  joins 
with  his  mortgagor  as  surely  in  a 
bond  given  by  the  latter  to  a  party 
taking  a  second  mortgage  on  the 
property,  gives  the  latter  no  lien 
upon  the  interest  which  the  prior 
mortgagee  had  in  the  mortgaged 
premises.    Brant  v.  CUirkf        234 


6.  A  bona  fide  mortgage,  given  after 
the  entry  of  a  personal  decree  of 
this  court  against  the  mortgagor 
for  the  payment  of  money  merely, 
but  before  the  filing  of  a  statement 
or  abstract  of  the  decree  in  the 
Supreme  Court,  in  accordance  with 
the  provision  of  the  fifty-ninth 
section  of  the  chancerv  act,  is  enti- 
tied  to  priority  over  the  decree. 
Jersey  v.  Demaresiy  299 

7.  A  mortgage  executed  and  acknow- 
ledged and  put  upon  reconl  by  the 
mortgagor,  in  pursuance  of  a  prior 
contract  for  a  loan  on  such  security, 
and  afterwards  delivered  to  the 
mortgagee  when  the  mortgage 
money  is  advanced,  will  have  pri- 
ority in  equity  over  liens  of  me- 
chanics and  materialmen  for  work 
and  materials  furnished  after  the 
mortgage  is  recorded,  for  the  erec- 
tion of  a  building  on  the  mort- 
gaged premises,  built  by  the  mort- 
gagor, which  was  commenced  be- 
tween the  recording  of  the  mort- 

.  gage  and  its  delivery ;  the 
'  mortgagee  having  no  knowledge 
of  the  commencement  of  the  build- 
ing when  he  parted  with  his 
money.  In  equity,  the  mortgage, 
when  delivered,  will  have  relation 
to  the  agreement  for  the  loan. 
Jacobus  V.  Life  Ins,  Co,,  604 


LIMITATIONS,  STATUTE  OF. 
See  Tbust  and  Trustee,  1 1 . 


LOSS  OF  BOND. 
iSfe  Jurisdiction,  9. 


MECHANICS'  LIEN. 
See  Lien,  Priority  op,  1,  2,  7. 


o.  Nor  would  the  insolvency  of  the  MECHANICS*  LIEN  LAW. 
prior    mortgagee  and   the    mort- 
gagor,  in  such  case,   entitle    the  I.  A  judgment  under  the  mechanics' 

junior  mortgagee  to    priority    of  lien  law,  against  the  owner  of  the 

payment,  in  the  absence  of  fraud  ,  land,   is  conclusive  aa  respects  a 

on  the  part  of  the  prior  mortgagee.  subsequent  mortgagee.    Jacobus  v. 

lb.}.  Life  Im.  Co,,                            604 
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2.  Within  the  meaning  of  the  me- 
chanics'  lien  law,  a  building  in 
commenced  when  the  permanent 
work  upon  the  ground,  whether  of 
excavation  or  coiiHtruction,  bai* 
progre8He<l  80  far  a*  to  inform  rea- 
sonable observers  that  it  in  dcHign- 
ed  for  the  erection  of  a  building. 

Ik 

MERdER.  ' 

When  an  equitable  and  a  legal  estate 
imite  in  the  8anie]>erson,  thee<]uit- 
able  .sinks  or  merges  into  the  legal, 
provided  the  l^al  estate  is  as  ex-| 
tensive  as  the  equitable.  BoUes  v. 
Tnisl  Co.,  308 

MISJOINDER. 

See  Pleading,  1>. 
Pkactice,  31. 


MISREPRESENTATION. 
See  Specific  Performance,  1, 


MORTGAGE. 

1.  A  mortgagor  has  the  right  to  pur- 
chase a  mortgage  given  by  himself 
and  wife  on  property  belonging  to 
her,  and  it  is  a  valid  security  in 
bis  hands.  It  is  no  ground  for  de- 
claring such  mortgage  satisfied  in 
the  hands  of  an  assignee,  that  the 
consideration  of  the  assignment 
was  paid  by  the  mortgagor,  and 
that  it  was  held  by  the  assignee  to 
the  mortgagor's  use.  Fuulks  v. 
Dimockf  65 

2.  A  mortgage  free  from  usury  in  its 
inception,  is  not  affected  by  a  sub 
seqi>ent  agreement  to  forbear  suit 
in  consideration  of  the  payment  of 
illegal  interest.  Terhune  v.  Taylor, 

80 

3.  Intereat  paid  in  excess  of  the  legal 
rate,  under  agreement  for  its  pay- 
ment, in  consideration  of  forbear- 
ance to  sue,  will  be  credited  on  the 
amount  due  on  the  mortgage.     lb. 

4.  A  mortgagee  of  land,  holding  an 


'  aBflignment  of  9tock  as  oollatenl  to 
his  mortgage,  released  the  latter, 
with  actual  notice  of  the  existence 
of  a  subsequent  mortgage  on  the 

I  land ;  AWc/,  that  the  prior  mortga^^ 
wa^,  flo  far  as  the  right  of  the  sub- 
sequent one  was  concerned,  eatis- 
iied  to  the  extent  of  the  value  of 
the  stock.  Lwm  Asuoc^n  v.  Beaghen, 

98 

^  A  mortgagor  who  procures  a  third 
iiartv  to  purcharte  a  mortgage  givem 

I  by  nim  and  receives  the  whole 
proceeds,  will  not  be  permitted  to 
assail  its  validity.  Bwih  v.  Cufh- 
mariy  131 

G.  The  assignee  of  a  mortgage  or  any 
other  chose  in  action,  takes  it  sub- 
ject to  all  equities  and  defences 
existing  between  the  original  par- 
ties at  the  time  of  the  assignment. 
No  rights  accruing  after  the  assign- 
ment, or  defences  springing  from 
defaults,  or  even  fraud  of  the  a^ 
signor,  committed  subsequent  to 
the  assignment,  and  which  had  no 
existence,  and  were  simply  possi- 
bilities at  the  time  of  the  assign- 
ment, can  affect  the  assignee,     lb. 

7.  In  ordinary  ca.ses,  a  mortgagee  does 
not,  by  force  of  a  contract  of  as- 
sumption of  the  mortgage,  acquire 
a  right  of  action  against  a  purchaser 
of  the  mortgaged  premises,  but  the 
benefit  flowing  to  him  from  the 
contract  is  limited  to  a  right  to  be 
subrogated  to  the  rights  of  his 
debtor.  He  stands  in  his  debtors 
rights,  and  may  appropriate,  to 
the  satisfaction  of  his  mortgage, 
any  security  held  by  his  debtor  for 
its  payment;  he  can,  therefore, 
only  have  a  personal  judgment 
against  the  purchaser  for  his  debt, 
when  the  mortgagor  holds  an  obli- 
gation which  will  support  such 
judgment.     Crowell  v.  Chtrrier,  152 

8.  A  holder  of  a  mortgage  is  not  en- 
titled to  a  decree  for  deficiencv 
against  a  purchaser  of  the  mort- 
gaged premises,  by  virtue  of  his 
contract  of  assumption  of  the  mort- 

I  gage,  where,  before  the  mortgage 
fell  due,  the  purchaser  re-conveyed 
to  the  mortgagor,  who,  by  his  deed, 
assumed  the  mortgage ;  the  holder 
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of  the  mortgage  having  become  the' 
owner  of  it  before  the  covenant  of 
aiwumption,  without  reliance  upon 
it  as  part  of  his  securitv,  and  hiR 
conduct  not  appearing  to  have  been, 
in  the  Hlightent  degree,  influenced 
by  it.  Ih. 

9.  A  mortgage  given  to  a  building 
and  loan  association  by  a  holder  of 
its  stocky  is  not  usurious,  because 
it  requires  monthly  payments  of 
interest,  besides  fines  and  imposi- 
tions, in  accordance  with  the  pro- 
visions of  its  constitution.  Z'xin 
Jmoc'tj  v.  Patteraoriy  223 

10.  In  such  a  case,  as  between  the 
association  and  a  second  mortgagee 
of  the  mortgaged  premises,  the 
stock  held  by  the  association  as 
collateral  security,  was  ordered  to 
be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  amount  due 
on  the  mortgage,  before  recourse 
was  had  to  the  mortgaged  premises. 

lb. 

11.  Stock  assigned  by  a  shareholder 
of  a  loan  and  building  association 
as  collateral  security  to  a  mort- 
gage, (the  first  upon  the  mortgaged 
premises,)  given  by  him  to  the 
association,  will,  as  l>etween  the 
association  and  a  second  mortgagee 
of  the  land,  be  applied  to  the  pay- 
ment of  the  mortgage  before  re- 
course is  had  to  the  land  ;  and  this 
equity  will  not  be  defeated  by  a 
levy  on  the  f»tock  under  a  judgment 
against  the  mortgagor.  Lwin 
Assoc' n  V.  Hav'k,  355 

12.  A  horse  railroad  company  en- 
tered upon  land  with  the  consent 
of  the  owner,  (the  land  being  sub- 
ject to  a  mortgage, )  and  constructed 
thereon,  at  great  expense,  an  ele- 
vator to  raise  their  cars  from  the 
bottom  to  the  lop  of  a  hill.  HeMy 
that  the  elevator  was  subject  to  the 
encumbrance  of  the  mortgage,  and 
that  the  company  would  not  be  en- 
titled to  redeem  the  land  on  which 
they  had  constnicted  the  elevator, 
by  paying  to  the  mortgagee  the 
value  of  the  land  at  the  time 
when  the  company  took  pofwession. 
Booraem  v.  noodj  371 

Vol.  XII.  2 


13.  The  company,  pendente  lile,  took 
i     proceedings  to  condemn  the  land 

under  their  charter,  but  caused  the 
commissioners  to  appraise  only  the 
value  of  the  land  without  the  im- 
provements, (the  elevator.)  i/e/t/, 
that  the  condemnation  being  pen- 
dente  litey  could  not  avail  the  com- 
pany as  against  the  right  of  the 
mortgagee  to  the  land  and  the  im- 
provements. Ih. 

14.  An  alleged  parol  assumption  of 
a  mortgage  upon  the  premises, 
claimed  to  have  been  made  at  the 

I  time  of  their  conveyance,  held  not 
proved.      Wilson  v.  A7«f/,  374 

15.  A  mortgage  conveying  only  an 
estate  for  the  life  of  the  mortgagee, 

'  will  not  be  reformed  to  convey  a 
fee,  as  against  the  rights  of  a  bona 
tide  ptirchaser  of  the  mortgaged 
premises  for  valuable  considera- 
tion, without  evidence  of  actual 
notice  on  the  part  of  the  purchaser, 
more  extensive  than  the  record  of 
the  mortgage  itself  lb, 

1(5.  Mortgages  of  real  estate  are  usually 
in  fee,  but  constructive  notice  of  the 
existence,  merely,  of  a  mortgage, 
with  no  notice  as  to  the  estate  it  is 
intended  to  mortgage,  will  not  be 
notice  that  the  mortgage  is  in  fee, 
if  its  terms  convey  a  life  estate 
only.  Ih, 

See  Grantee  and  (Jrantor. 
Insolvent  Corporation,  2,  5. 
Lien,  Priority  of. 
Practice,  21,  23,  29,  32,  37. 
Purchaser,  2,  7. 
Taxes,  1,  2. 
Usury,  3. 


MORTGAGEE  AND  MORT- 
GAGOR. 

See  Grantee  and  Grantor,  6,  9. 
Lien,  Priority  op,  4,  5. 
Mortgage,  1,  4,  5,  7,  10,  11. 
Practice,  37. 
Purchaser,  5,  7. 


MULTIFARIOUSNESS. 
See  Practice,  31. 
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MUNICIPAL  IMPROVEMENTS. 

See  Assessment  for  Street  Im- 
provements, 1. 


NAVIGABLE  STREAM. 
See  Delaware  River,  2,  3,  9. 

NE  EXEAT. 

1.  A  ne  exeat  obtained  upon  affidavits 
ftubRtantiating  declarations  and  actft 
of  the  defendant  as  evidence  of  hit* 
intention  to  depart  the  state,  will 
not  be  diflch urged  upon  a  counter 
affidavit  by  the  defendant  denying 
the  intention.  Housetcorlh's  AdmW 
V.  Hendriekion.  60 

2.  When,  to  a  bill  filed  by  an  admin- 
istrator against  bin  intestate's  co-- 
partner  for  an  account,  and  for  a 
writ  of  ne  exeaiy  the  answer,  deny- 
ing the  right  to  an  account,  sub- 
stantially admits  the  correctness  of 
the  allegations  of  the  bill  as  to  de-' 
fendant's  statement  of  the  assets  of 
the  firm,  and  the  amount  of  its  in- 
debtedness, but  denies  that  the  esti- 
mates were  correct,  and  that  de-l 
fendant  owes  anything  to  the  estate 
of  the  intestate — such  denial  can- 
not avail  to  discharge  the  writ.    lb. 


ORAL  ADMISSIONS. 
See  Trust  and  Trustee,  10. 


ORPHANS  aWRT. 

l.TheOrphsus  Court  has  no  |^wer 
to  determine  as  to  the  validiiv  of 
the  claims  of  creditors  of  the  estate, 
upon  an  application  for  an  order 
for  the  sale  of  decedent's  lands  for 
the  payment  of  his  debts;  they  have 
such  power  only  in  the  case  of  in- 
solvent  estates.     Smith   r.   Smithy 

445 

2.  The  only  examination  which  the 
Orphans  Court  can  make  on  snch 
an  application,  is  as  to  whether  the 
necessity  for  the  sale  of  real  estate 
does,  in  fact,  exist ;  and  on  that 
head  they  are  to  accept  the  report 
of  the  administrator  or  executor,  a< 
to  the  amount  of  debts,  unless  the 
bona  fides  of  his  statement  be  a.**- 
sailed,  and  it  be  mnde  a  question 
whether  the  claims  he  reports  have, 
in  fact,  been  prea)ente<l  to  him,  or 
whether  the  amounts  thereof  be  not 
mis-stated.  In  such  case,  they  are 
not  bound  to  accept  his  statement. 

lb. 

See  Jurisdiction,  2,  3. 


3.  Writ  to   be  discharged,   and  the 
bond  given  under  it  canceled,  on 
the  defendant's  giving  bond,  with  L 
security,  in  the  sum  for  which  bail 
was  ordered.  lb. 


See  Practice,  11,  12. 


NON-JOINDER. 
Sec  Practice,  14. 


NOTICE. 

See  Mortgage,  15,  16. 

Vendor  and  Purchaser. 


NUISANCE. 
See  Delaware  River,  9,  11. 


1 


PAROL  CONTRACT. 

Where  the  bill  alleges  a  parol  con- 
tract to  purchase  land  at  a  sherifi"s 
sale,  for  the  benefit  of  the  defend- 
ant in  execution,  an  answer  deny- 
ing the  contract  will  be  good 
without  setting  up  the  statute  of 
frauds.  The  bar  to  the  complain- 
ant's suit  is  then  complete,  because 
no  proof  of  the  parol  contract  can 
then  be  admitted,  such  proof  being 
illegal  by  the  statute.  Wakeman 
V.  Doddf  504 

The  jurisdiction  of  equity  to  en- 
force a  parol  contract  of  this  kind, 
rests  upon  the  ground  of  fraud.  The 
cases  wherein  such  contracts  have 
been  enforced,  have  been  where 
the  facts,  aside  from  the  contract, 
have  been  evincive  of  fraud  on  the 
part  of  the  purchaaer.    When  the 
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parol  contract  haf*  been  made  use' 
of  to  mislead  the  complainant  and 
deceive  him  out  of  his  property, '; 
relief  is  afforded  for  that  reason,  I 
and  not  by  virtue  of  the  contract.  5. 

lb. 

3.  The  purchaser  in  this  case,  having  , 
been,  at  the  time  of  the  foreclosure  ' 
and  sale,  the  complainant's  confi-  6. 
dential  adviser  in  regtird  to  the 
business  and  suit,  was  disabled  by  I 
such   fiduciary    relation   from  be- 
coming a  purchaser  for  himself.  Hel  7. 
must  he  held  to  have  acted  as  her 
trustee,  and  be  decreed  to  account. 

See  Grantee  and  Grantor,  5.     \\ 
Specific  Performance,  4.    I 
Trust  and  Trustee,  17.         , 


PAROL  EVIDENCE. 
See  Contract,  6. 


8. 


PARTIES.  ! 

1.  A  foreclosure  suit  is  not  a  proper 
proceeding  in  which  to  litigjite  the 
rights  of  a  party  claiming  title  to 
the  mortgaged  premises  in  hostility 
to  the  mortgagor.  Wilkifus  v.  Kirk- 
bride,  93 

2.  Remainder-men  who  have  n»»t 
joined  in  a  mortgage  in  fee,  made 
by  the  life  tenant,  are  neither  ne- 
cesnary  nor  proper  parties  to  a 
foreclosure  suit  on  the  mortgage. 

Jb. 

3.  A    decree  in  a    foreclosure  suit, 
where  the  prayer  of  the  bill  is  thai 
the  mortgagor  and  holders  of  en- 1 
cumbrances     subsequent    to     the 
complainant's  mortgage,   may   be  ' 
foreclosed  of  all  equity  of  redemp-: 
tion  in  the  mortgaged  premises,' 
will  not  bind  parties  who  have  not 
joined   in   the  mortgage,  holding 
estates  in  remainder  created  prior  J 
to  the  mortgage.  Ib,\ 

4.  Remainder-men,  in  such  case,  will 
not  be  barred  by  estoppel,  although 
the  mortgage  sought  to  be  fore- 
closed assumes  to  convev  an  estatei 


in  fee,  and  they  knew  it,  and  were 
aware  of  the  foreclosure  proceed- 
ings. /  b. 

Persons  having  a  right  to  be  heard 
on  a  vital  question,  must  be  made 
parties  before  a  decree  will  be 
made.     Courier  v.  Stagg,  3U5 

To  a  bill  against  a  woman  as  ex- 
ecutrix, her  hufband  is  a  necessary 
party.     Wood  v.  Cketwood,        311 

Where  a  sheriff  has  executed  a  deed 
to  the  purchaser  at  a  sale  under 
execution,  and  has  received  from 
the  attorney  of  the  plaintifis  in  the 
judgment  under  which  the  land  was 
sold,  a  receipt  for  the  full  amount 
bid,  and  delivered  the  deed  to  such 
attorney,  he  is  not  a  necessary 
party  *to  a  suit  by  the  purchaser 
against  such  attorney  to  compel  the 
delivery  of  the  deed.  Whitney  v. 
Kirtlandy  333 

A  party  who,  though  not  a  princi- 
pal, but  an  agent  merely,  holds  a 
deed  to  a  purchaser  at  sherif}*'rt 
sale,  and  also  money  equitably  be- 
longing to  the  purchaser,  under 
agreement  made  at  the  time  of  the 
sale,  and  applicable  under  that 
agreement  to  the  payment  of  the 
purchase  money,  is  a  proper  if  not 
a  necessary  party  to  a  suit  by  the 
purchaser  to  com{>el  the  delivery 
of  the  deed.  Ih, 

See  Practice,  32. 


PARTITION. 

1.  A  voluntary  partition  between  ten- 
ants in  common,  in  all  respects 
fair,  equal  and  iust,  upheld,  and  a 
lien  upon  the  lands  held  in  com- 
mon, under  a  judgment  against  one 
of  the  co-tenants,  held  to  have  been 
transferred  to  the  lands  conveyed 
in  the  partition  to  the  judgment 
debtor.    Polhenius  v.  Empwmf  190 

2.  If  a  judgment  debtor  has  commit- 
ted waste  of  premises  held  by  him 
and  another  person  as  tenants  in 
common  thereof,  a  purchaser  at  the 
sale  of  his  interest  in  the  property 
under  execution  on  the  judgment 
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must,  in  equity,  accept  the  position'! 
of   the  deotor  in  respect    to  the  , 
partition ;   for  partition  in  equity  \ 
will   be  made  on  equitable  terms 
and  principles.  lb. 

See  Practice,  1,3. 

Trust  and  Trustee,  12. 


consideration  was  paid  to  the  ex- 
ecutors, it  was  paid  in  sucli  a  way 
as  that  it  ought  not  to  be  regardeit 
as  having  been  paid  to  or  received 
by  them  in  their  representative  er 
trust  capacity,  the  facts  should 
have  been  set  forth  so  as  to  enable 
the  court  to  determine  the  chane^ 
ter  of  the  payment.  lb. 


PLEA. 

Sec  Pleading,  20. 
Practice,  24. 


PLEADING. 

1.  An  objection  to  a  bill  filed  by  a 
corporation,  that  it  does  not  aver 
that  the  complainants  are  a  corpo- 
ration, is  an  objection  of  form 
which  cannot  be  raised  under  a 
general  demurrer  for  want  of 
equity.  Befonned  Church  v.  Von 
PuecheUtein,  30 

2.  An  averment  of  the  corporate  ex- 
istence of  the  complainants  is  un- 
necessary, lb. 

3.  A  statement  in  the  bill  in  refer- 
ence to  the  execution  of  a  mort- 
gage by  a  corporation  of  the  Ger- 
man Reformed  Church  that  it  was 
executed  "through  their  trustees,"  • 
under  the  "act  to  incorporate 
trustees  of  religious  societies,"  held 
sufficient  as  a  mutter  of  pleading. 

lb. 

4.  A  general  demurrer  for  want  of 
equity  overruled,  with  leave  to  file 
a  new  one,  on  the  ground  that  the 
bill  showed  no  title  to  a  mortgage ; 
unless  complainants  should  amend. 

lb. 

5.  An  allegation  that  the  purchase 
money  of  real  estate  sold  oy  exec- 
utors was  not  paid  to  or  received 
by  them  "  as  executors,"  and  that 
they,  "as  executors,"  received  no 
consideration  for  the  conveyance, 
is  not  equivalent  to  an  averment 
that  no  consideration  was,  in  fact, 
paid.     Barnes  v.  Qoi  Light  Co  ,  33 

6.  If,  by  such  allegation,  the  pleader 
intended  to  state  that,  although  the 


7.  A  defendant  in  a  suit  in  equity  hm 
a  right  to  insist  that  he  shall  be 
distinctly  and  plainly  informed  ef 
the  nature  and  foundation  of  the 
claim  made  against  him,  and  to  be 
notified  by  the  bill  what  he  ha:*- 
said  or  done  which  gives  his  ad- 
versary a  right  of  action  against 
him.  An  assertion  of  a  claim 
against  the  defendant,  by  way  of 
inference  arising  out  of  a  recital  in 
the  bill  of  the  finding  of  a  master 
under  an  order  of  reference  on  ejf 
parte  proceedings  by  the  complain- 
ant on  petition,  is  insufficient. 
Search  v.  Search,  137 

8.  No  general  rule  defining  what 
causes  of  action  may  be  properly 
joined,  and  what  cannot,  can  be 
laid  down.  The  question  is  al- 
ways one  of  convenience  in  con- 
ducting a  suit,  and  not  of  princi- 
ple, and  is  addressed  to  the  sound 
discretion  of  the  court.  Ferry  v. 
Laible,  146 

9.  Where  it  appears  that  the  causes 
of  action  or  claims  are  so  dissimi- 
lar or  distinct  in  their  nature  that 
thev  cannot  be  heard  and  deter- 
mined  together,  but  roust  be  heard 
piecemeal,  first  one  and  then  the 
other,  a  clear  case  of  misjoinder  is 
presented.  16. 

10.  But  where  a  complainant  has  two 
good  causes  of  action,  each  furnish- 
ing the  foundation  of  a  separate 
suit,  one  the  natural  outgrowth  of 
the  other,  or  growing  out  of  the 
same  subject  matter,  where  all  the 
defendants  have  some  interest  in 
every  question  raised  on  the  re- 
cord, and  the  suit  has  a  sinffle  ob- 
ject, they  may  be  properly  joined^ 
and  the  objection  of  miiltinirious- 
ness  or  misjoinder  will  not  be  sus- 
tained. i6. 
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11.  An  allegation  of  the  bill  that  "  a 
great  part "  of  the  principal  of  a 
mortgage  is  due,  is  not  conclusive 
against  complainant's  claim  that 
all  of  the  principal  is  due.  Hagan 
V.  Byan,  236 

12.  Such  allegation  is  a  mere  aver- 
ment of  pleading,  and  is  amenda- 
ble, lb. 

13.  In  suits  instituted  for  the  purpose 
of  impeaching  transactions  on  the 
ground  of  fraud,  reasonable  dis- 
tinctness and  particularity  in  the 
averments  and  charges  is  required. 
Jetcetl  V.  Driiujery  271 

14.  The  circumstances  and  facts  con- 
stituting the  usury,  and  not  mere 
inferences,  must  be  set  forth  in  an 
answer  setting  up  the  defence  of 
usury.     Leiike  v.  Beryen,  3(50 

15.  Where  the  defence  of  usury  rests 
upon  the  laws  of  another  slate,  the 
laws  must  be  pleaded,  and  the 
pleading  must  set  out  what  the 
laws  are.  lb. 


rer  to  bill  allowed,  it  not  appearing 
thereby  how  complainant  oecame 
entitled  to  the  bond  and  mortgage, 
and  there  being  no  allegation  that 
he  was  entitled  to  them  at  all,  and 
it  not  appearing  that  he  had  not 
received  the  full  benefit  of  the 
consideration  of  the  assignment, 
I  and  the  allegations  of  fraud  being 
general,  and  on  information  and 
belief  merely.   Phillips  v.  Schooley^ 

410 

20.  A  plea  or  answer  setting  up  usury 
as  a  defence,  must  state  specifically 
the  facts  of  the  bargain.  Crane  v. 
Life  Ins.  Co.,  484 


in  this  case  sought  to 
a  trust  by  virtue  of  an 


21.  The  bill 
establish 

express  agreement.  The  evidence 
was  of  a  purely  resulting  trust,  in 
an  entirely  different  person,  origi- 
nating almost  two  years  earlier 
than  that  stated  in  the  bill.  Heldy 
that  the  variance  between  the  alle- 
gata and  probata  was  fatal  to  relief. 
Midmer  v.  Midnier^s  ExWs,        548 


16.  Where,  in  such  case,  an  answer  '^''- Held  that  an  application  o 
alleges  Violation  of  laws,  the  pre-  ■  amend  the  pleadings  was  properly 
anmrnir^t,  Ja  in  fK«  «Kco«^^f  ««^      rcfused  bclow ',  thc  cvidencc  fail- 


sumption  is,  in  the  absence  of  any 
averment  to  the  contrary,  that  the 
laws  are  those  of  this  state.        lb. 

17.  The  parties  are  confined  to  the 
issues  made  by  tlieir  pleadings  in 
a  court  of  cquitv,  as  much  as  in  a 
court  of  law.     lloyi  v.  Hoyiy      399 

18.  W^here  the  bill  sets  up  a  case  of 
actual  fraud,  and  makes  that  the 
ground  of  the  prayer  fur  relief,  the 
•complainant  is  not,  in  general,  en-i 
titled  to  a  decree  by  establishing 
some  one  or  more  of  the  facts  quite 
independent  of  fraud,  which  might, 
of  themselves,  create  a  case  under 
41  distinct  head  of  equity  from  that 
which  would  be  applicable  to  the 
case  of  fraud  originally  stated,  lb. 

19.  The  complainant  sought  a  decree 
against  the  holder  of  a  bond  and 
mortgage  by  asxignment  from  the 
legal  owner  thereof,  awarding  them 
to  him,  on  the  ground  of  his  equi- 
table ownership  of  them.    Deinur- 


ing  to  convince  the  judgment  of 
the  court  that  the  complainants 
were  entitled  to  any  relief.  lb. 

23.  In  laying  acts  of  adultery  in  a 
bill  for  a  divorce,  the  name  of  the 
person,  if  known,  with  whom  the 
oflence  was  committed,  the  city  or 
county,  and  state,  and  the  month 
and  the  vear,  should  be  stated. 
Black  V.  ilack,  664 

See  Parol  Contract,  1. 
Trust  and  Trustee,  21. 


PLEDGE. 
1.  Held,  in  this  suit  for  the  recoverv  of 

• 

five  hundred  and  fifty-eight  shares 
of  stock,  pledged  as  collateral 
security  for  credit,  that  the  holders 
were  bona  fide  purchasers  of  the 
stock,  without  notice,  for  valuable 
consideration,  to  the  extent  of  the 
indebtedness  to  them.  The  stock 
to  be  re-assigned  only  upon  pay- 
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ment  of  their  debt  and   interent/  intended  to  apply  to  the  real  estate 

with  oo8tfi  of  this  suit.     Prall  v.  deviMed  by    the  remduarj   clao^. 

Tilt,                                             393  Provoseshyrv.Provosi,            296 

2.  In  this  cane,  the  stock  was  the  5c«  Trust  and  Teustee,  14. 
property  of   a  deceaited    testator,! 

and    the    executrix    had    power,  ookf^rTcv 

under  the  will,  to  make  advanceRi  PRACTICE. 
to  two  of  the  testator's  sons,  by 

whom   the  pledge  was  made,  on  1.  In  partition  proceeding?*,  where  an 

the  representation  that  the  stock  answer  has   been   filed,  the  court 

had  been  assigned  to  them  under  '  usually  determines  on  the  hearing, 

that  provision,  for  advances,  and  i  on  the  evidence,  as  to  the  divisi- 

they  accordingly  presented  to  the;  bility  of  the  property.     In  case  of 

pletlgees    the    certificates  of    the  default,  it  determmea  the  question 

stock  and  a  letter  of  attorney  to  |  <>"  ^^^  evidence  and  the  report  of 

assign  the  stock  in  blank,  executed;  a  master.     Wain  v.  ATeirs,           77 

bv  the  executrix  and  delivered  to  i  .     ,       . 
them  bv  her,  to  be  delivered  to  2.  If,  on  the  hearing,  there  should  be 

the  pledgees  in  pursuance  of  the,  doubt  as  to  the   praciicabilitv  of 

agreement   for  credit;    held,  that  partition  without  great  prejudice, 

the   possension   of  the  certificates,  "»e  court  miy   ap|K)int    commi«- 

and   the   letter  of  attorney  were,!  sioners  to  divide,  and  should  they 

under  the  circumstances,  corrobo-  reoort  against  partition,  may  order 

rations  ot  the  representationR,  the  ^®'                                               ^^' 

inquiry  as  to  the  truth  of  which,  •        j  r     j 
the  ple<igees  had  no  means  of  pur-  3.  An  answering  defendant  to  a  bill 

gyJDg,                                            /^,  for  partition,  who  made  no  objec- 

I  tion  to  an  order  of  reference,  and 
took     part     in     the     proceedings 

Dr^wiri?  T«ri  gt?t  t  under   the  reference,  kdd  to  have 

fUWl!.K  lU  SJ^1.L.               ,  waived  the  irregularity,  but  on  the 

.  day  noticed  for  a  motion  to  confirm 

1.  A  power  to  sell  all  or  any  portion  (1,^  master's  report,  was  given  per- 
of  testator's  residuary  real  estate,  mission  to  be  heard  on  the  merit* 
at  the  discretion  of  his  executors,  j  ^f  the  report,  on  exceptions  thereto. 
held  not  to  be  affected  as  to  a  share  //,, 
thereof,  by  a  devise  of  that  share,  ■ 

the  teWor   having  evidently  in-  4.  where    the    complainant,    under 

tended   that   the  share  should  be  foreclosure  proceedings,  is  tlie  pnr- 

snbject  to  the  iK)wer.      Rudderow's  chaser  of  the  mortgaged  premL<e>*, 

Ex  X  v.  Nieldy                                89  :  jji©  ^^  may  be  set  aside  on  |>eti- 

'  tion  ;  a  bill  is  not  necessary.  Meutr 

2.  Testator  anrhorized  his  executors,  v.  Bishopf  141 
in  their  discretion,  to   sell  all  or  i 

any    part   of    his   real   estate   not  5.  Ordinarily,   an   injunction   cannot 

devised   by  his  will.     He  devised, ,  be  granted  under  a  prayer  for  gen- 

and     unmistakably     intended     to  !  era!  relief;  it  must  be  the  subject 

devise,  all  of  his  real  estate,  but  of  a  special  prayer.     But  the  bill 

he  specifically  devised  his  home-  ,  may    be  so  amended.      Methodist 

stead,  using  the  term  devise  in  that  1  Church  v.  Conover,                       157 
connection  alone,  and  devised  all  1 

the  rest  of  his  real  estate  by  the  6.  Where,  on  a  bill  for  di««covery  and 

residuary  clause,    using,    for    the  accounr,  and  general  relief  againj>t 

purpose,   the   word  give.     It  was  an  agent  of  the  complainant  and 

necessary   to  sell   the  real   estate  a  third  party,  charging  collusion 

devised  by  the  residuary  clause,  in  between    them,    and    an    attempt 

order  to  execute  the  will  and  dis-  fraudulently  to  obtain  property  of 

charge  the  trusts  thereby  created.  ;  an  estate  held  in  trust  by  the  com- 

Heldf  that  the  power  of  sale  was  plaiuant,  (an  officer  of  the  oourt^. 


acting  under  ilg  control  and  direc-[|  chsrgn  of  the  bill  upop  whicli  a 
tion,)    an    injimction    wan  inued  I     nt  extol  imued.  lb. 

■^iDBt  (he  third  party,  realnining  1 

him  from  diapn«in|it  of  the  prop-,  IS.An  injunction  imued  lo  restrain 
erty  gold  to  him  by  the  agent,  a  I  the  defendant  from  in  anywliie 
motion  to  diiwolve  tlie  injunction  i  interTeriiig  with  land  claimed  bj 
made  on  such  third  party'n  nniiwer  [  the  bill  to  have  been  dedicated  to 
was  denied,  on  the  grorind  (among  '  public  use,  wan  continued  to  the 
Dtheii>)  that  the  co-defeadani,  the  |  liearing,  the  defendaQl  showing  no 
agent,  had  not  aoBwered.  Jaota  t.'|  title  to  the  projierly  froni  any  one 
Boirnuin,  171       in  ponKmon,  nor  under  thooe  in 

whom  the  title  was  vented.     TViu- 

7.  A   decree   dated    February   13lh,       lea  v.  Oivy,  Z7tt 
1873,  and  filed  on   that  day,  not 

bein^  in  accordance  with  the^  14,  An  objection  of  non-joinder  for 
o|)inion  of  the  court,  It  wan  ordered  ;  want  of  a  party  defendant,  taken  at 
that  It  be  taken  from  the  files,  and  Uie  hearing,  will  not  lie  w4iere,  so 
a  new  one  was  drawn  under  spe-  fa,  as  the  complainant's  righla  are 
ciSc  direciions  of  the  then  Chan-  concerned,  the  interest  of  such 
cellor.  It  was  preiwnted  not  to  ,  pan*  ia  represented  by  ihe  defend- 
him,  but  to  his  sncceosor  in  office,  tntu,  and  the  presence  of  Ibe  abaent 
bv  him  signed,  and  then  filed.  parly  is  not  neceiwary  to  a  decree 
Motion  to  Uke  the  latler  decree  ggHinst  the  objeclora.  Swaflom  1. 
from   ihe   fiie«,   a-i   improvidenlly       SaoUov^g  Adm'r,  278 

yigned,  refused.     An  order  xhould 

have    been    taken,   directing    the   ,-   , ,■_       t  e    .  • >  ■ 

lurn  imn  u  ta  EM  m  pr.  "±  1»?'  ?"  "'.'  .  V  .  „?  .^i^™ 
.,     ,         .  1  '^  able  on  the  re-hearing  of  a  decree 

1..,.    ««*«.»  ..  itefcr,         244  ,     ,„|^  I,,  J.„,,,  „,„  .,  .|,„„y  1^ 

re-heanl  iiuod  tlie  evidence.       lb. 

8.  An    aitachmeni  a*  tor  contempi 

...  di.ih.r««i,   wl»r,  Lh.   .01..  ,,8  j„  i„j„„e,L„„,  i„„ri  ,„  „,„i. 

,nl.,™..o,»  »,>hll,  lh.  „,.,.  „|.,„t.„l.„.|,f,^,„h.f; 
l,m,l«l   l,v  ihe  r.,1.,  .ml   .    I„„i,       ^^^^    ,     „  ,,  |,^  „^^  S,iirfi.ii„i,, 

,,m  of  tl,e  p.rioa  .lib  .  .1,  ,-1.,  .^  „,„  ,,,  „„,,,  ^  ^^  ,„ 


.  ^     ,       111  i_         .;  t    I         LBKe  aavanLHtfe  ui  ii,  was  reiaiDeu 

rogatorie-s^iould  have  be,.n  tiM        ,;„  ^|,^   ^^^J        ^^^^     ^^   ^^^^   ^^ 

J«y«  V.  /)r,H3<r,  -,  1        ^^^j^i^^j  ^^^,  ^„,»;^d  .,» tl.e  e.,l.ity 

..       .       ,      ,      ^         .  ,      of   tbe    bill.      CVq/cr    V.    CVftimo-, 

9.  An  application  for  further  lime  to,  281 

exhibit  inlerrogaloriex,  not  mndci 

tmill  the  making  of  a  mniion  toi  17.  An  injunction  will  not  be  diit- 
discharge  for  no n- observance  ..f  (K.Ued  upon  the  hearing  upon  the 
the  rule,  was,  under  such  oirtiini-  bill  and  answer,  when  the  answer 
stances,  refused.  /6.,      [«  uns«u«fHcH)ry  as  to  any  matter 

I  which  is  an  eiwential  p.irt  of  the 
complainant'ii  equitv.  Gibhy  v. 
Hall,  '  282 

'jie.An 
11.  Writ  of  Of  rrfiii  declared  void  for]      accoi 
Hervice  on  ^Sunday,  and  build  given       timi   aguinHl   his   late  co-partner, 
ihertsin   ordered   10   be    canceled.       re*lraiiiiiig  ihe  laitir  from  collect- 
JeirtU  V.  Bornuin,  27-5      ing   partnership   money   or  inter- 

meddling   with    I  be    partnership 
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the  RtatementH  of  the  bill,  that  he 
refuHes  to  account,  and  it  appear- 
ing, from  written  utatementA  oiade 
by  him  and  Met  out  in  the  bill,  that 
he  has  no  interest  in  the  assets,  and 
the  claims  of  bin  an.swer  at*  to 
capital  contributed  by  him,  not  be- 
ing Hubsiantiared  by  those  state- 
ments.    lAirge  v.  Ditmam,         283 

19.  A  decree  of  dismissal  was,  under 
the  particular  circumstances  of  this 
case,  set  aside.  Boone  v.  Ridge- 
iraij.'*  Ex^ra,  297 

20.  Tliough  the  equities  of  the  bill  be 
all  denied,  the  co;irt  will,  in  its 
discretion,  hold  the  injunction  till 
the  hearing.     Simon  v.  Townnend, 

302 

21.  An  allegation  that  there  is  an  out- 
standing paramount  title  will  not 
enable  the  owner  of  the  equity  of 
redemption  to  arrest  the  enforce- 
ment of  a  purchase  money  mort- 
gage.   Price^s  Ex^rs  v.  Lawtoiij   325 

22.  If  there  has  been  an  eviction  bv 

• 

title  paramount,  or  an  action  is 
pending  by  an  adverse  claimant  to 
try  the  title  to  the  mortgageti 
premises,  the  court  w^ill  interfere. 
But  where  the  aid  of  the  court  is 
sought  on  the  ground  of  the  pen- 
tlency  of  such  an  action,  the  record 
must  !)e  produced  or  [>roof  of  its 
contents  given,  that  the  court  may 
be  advisetl  that  such  is  the  nature 
of  the  action.  J b. 

23.  Qunrc.  Whether  leave  wotild  be 
given,  on  the  hearing,  to  amend,  or 
to  tile  a  supplemental  answer  to  a 
suit  for  foreclosure  of  a  purchase 
money  mortgage,  to  set  tip  a  defense 
of  eviction  from  the  mortgaged 
premises.  lb. 

24.  Tlie  master  having  reported,  in 
this  suit  for  partition,  that  the 
luuils  could  not  be  divided  aniimg 
the  heirs  without  great  prejudice 
to  their  interests,  and  the  court  l>e 
ing  luiable,  upon  the  evidence,  to 
reach  the  same  conclusion,  an  order 
was  made  appointing  commission- 
ers to  make  partition  among  the 
owners,  according  to  their  respec 
tive  interests,  unless  they  should  be 


of  opinion  that  such  partition  could 
not  be  made  without  great  preju- 
dice,  in  which  caae  they  were  to 
report  to  the  court  accordingly. 
Wain  V.  MeirSf  l^ol 

25.  Motion  to  set  aside  an  execution, 
and  open  decree  and  let  in  two 
defendants  to  answer,  on  the  ground 
of  want  of  legal  service  of  subpcena 
upon  them,  and  that  they  have 
lawful  and  equitable  defences,  re- 
fused as  to  one,  because  the  service 
of  subpwna  upon  her  was  sub- 
stantial Iv  in  accfirdance  with  the 
provision  of  the  statute,  and  she 
was  duly  served  with  notice  of  the 
application  for  appointment  of  a 
guardian  ad  litem  for  her ;  it  wa;!t 
allowed  as  to  the  other,  because 
she  had,  in  fact,  no  notice  of  the 
suit  until  after  the  property  had 
been  advertised  for  sale  under  the 
execution,  in  order  that  she  might 
set  up  the  defence  of  usury.  H  ag- 
ner  v.  Blanchetf  356 

26.  Suy  of  sale  was  discharged,  and 
the  proceeds  of  sale,  after  paying 
the  principal  of  the  complainant^ 
mortgage  (less  the  alleged  pre- 
mium) and  sheriff's  'execution 
fees,  were  ordered  to  be  brought 
into  court,  to  abide  the  result  of 
the  litigation  on  the  defence  of 
usurv.  •  76. 

27.  Service  of  subjHX'uas  upon  defend- 
ants, by  leaving  copies  of  them 
with  defendants'  father,  at  work  in 
a  field  near  the  house,  on  his  farm 
where  they  lived  with  him,  the 
defendants  being  both  absent  from 
home,  and  there  being  no  one  at 
the  house  on  whom  ihev  could  be 
served,  held  to  be  a  substantial 
compliance  with  the  reqiiiremeni:* 
of  the  statute.  /''. 

28.  A  defendant  to  a  bill  to  foreclo!»e 
a  purchase  money  mortgage,  set  up 
in  his  answer  that  the  c*omplainant 
falsely  and  fraudulently  repre- 
sented to  him  at  the  sale,  that  the 
contents  of  the  property  were 
ninetv-seven  and  forty-two  hun- 
dredths acres,  whereas,  there  were 
in  fact  only  eighty-six  and  eighty- 
hundredths  acres ;  that  the  price 
was  fixed  at  1130  per  acre,  so  that 
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the  defendant  was  induced  to  agree  32.  Where  the  holder  of  a  mortgage 

to  pay  ^1380.00  more  for  the  prop-  of  real  estate,  on  which  waA  a  Bub- 

•erty  thnn  he  ought  to  have  done  ;  sequent  mortgage,  brought  Buit  on 

and  further,  thai  though  the  deecl  his   mortgage,   in   thiH  court,    for 

•conveveil  with  full  covenantB,  in-  forecloRure  and  wile  of  the  niort- 

eluding  covenant  iigainftt  encum-  gaged    premi^eH,  and    they    were 

Frances,  there  were  at  that  time,  nold  accordingly,  hut  the  holder  of 

and  continue  to  be,  two  lieuB,  under  the  flul>flequent  mortgage  was  not 

judgments,  on  the  property.   JleUl^  made  a  party  to  the  Huit — heM^  that 

that  the  questitm  whether  the  de-  the  holaer  of  Huch  subsequent  mort- 

fendant  was  entitled  to  de<luction  gage  might  maintain  a  suit  to  fore* 

for  the  claims,  could  be  tried  under  clo-ie  it.     Chilrer  w  WeMorif       435 
the   answer,  without   prejudice  to 

any  right  of  the  complainant,  and  33.  In   such   lant-mentioned  8uit  the 

without    depriving    him    of    anv  purchai'cr  at  the  former  Bale  will 

privilege   or  advantHge   to  which  be  entitled  to  the  rights  of  all  the 

he   would  otherwise   be   entitled ;  parties    foreclosed    in  the   former 

and    hence,   a   cross-bill    was    not  suit,  and  will  be  subrogated  thereto 

necessary.     Daifton  v.  Mflirky    362  accordingly.                                  Jb. 

.w,    *         I          J              .•         •.!    T>  34.  He  will  not  be  allowed  the  costs 

•Jl.  A  exchanged  propert.eB  will.  B.  ^  ^    ^           foreclosure  and  Rale, 

I  ,«>n  ihe  property  aken  by  B  waH  ^     proceedinR.  not  blndinfr  the 

a  mortgage,  from  which  A  agreed,  i    i^      e^i,       i           ..*  ^  S.^  ^ 

*  V  .'    .           .      I.  .'^        *  holder  of  the  subsequent  mortgage, 

upon  certain  terms,  to  obtam  a  re-  i                 ©  & 

lease.     A  bill  was  filed  to  foreclose 

the  mortgage.      B  answered    Het-  3.5.  ^he  fact  that  the  holder  of  such 

ting  up  breach  of  the  agreement  bv  i             .             •            u          :,  a 

*          „  .1  .r  «  ^      11     •»     .1    *  1*  snimeciuent  encumbrance  has  waited 

A,  as  a  defence,  alleging  that  he  }                     i   .•         i    •     • 

,'1       ..      1         .1*'®     u.i  seventeen  •  vears   betore    bringing 

had  sustained  great  damages  bv  the  .^   r      r  *    i                -n       .    i 

I         u     „.i    .1    ♦    «i              ;  »»it   for  foreclosure,  will  not   bar 

breach,    and    that    the    mortgage  ,.        ft.      .  •      .        v  r            #; 

should  be  hold  to  be  satisfied      It  ''""  "^ '"«  •='»""  '»  '*'"^'^'          "'  ''• 

allesed,  also,  that  he  bad  complied  j,„,g„,e„t  cretlitor,  whose  claim 

iviih  the  terms,  and  tendered  him-  •'     **      i  i        .      . 

\e        1..  t^  a\     u  .  .1          ,1     .  was  secured  bv  a  trust  mortgage  on 

self  readv  to  do  what  the  conduct  ..                •     '   «i      .      .        ^,i^- 

.<   4    1    %              «    1  t  •     1  •       •  the    premises,  the   trustee    under 

of  A  had  prevented  his  doing,  in  .  .  ^              \       j  r    j     » .    .1 

accordance  with  those  terms.   JIM,  «'."ch  was  made  a  defendan  to  the 

the  defence  coul.I  not  avail  defend^  ?""•  »"•'»"{!'.'  ^'e  J"<'K"'*?t  "«'• 

ant,  as  it  involve<l   a  .p.estion   of  ""«•  »f  not,  is  barred  of  his  chum 

.lamagcs  which  could  only  be  as-  »«'"""'  ""i  ^',°^'^^  ^             iT 

»  •      1  I          •  1               'i  •  closure  and  sale.                          1 0. 

certaiiied  by  evidence,  and  in  re-  ^  ^   •  ^  «      "«  ^• 

sped  to  which  no  proof  had  been  o"  w\  c*  u  r        1    . .1 

/(T      in        -  ..    r  •    J.  •          oi».«  3/.  >\  here,  after  such  foreclosure  and 

offered.  iJuryee  v.  Litusheinwr,  30b  1     .1      r    .          .                u 

^                            '  sale,  the  lirst  mortgagee,  who  was 

the  purchaser,  has,  at  the  recjuest 

3<).  Substantive     relief    by    way    of  of  the  mortgagor,  and    to  release 

specitic  performance  of  an  agree-  i,i,„  from  liabililv  on  his  bond,  re- 

ment,  cannot  be  afforded  uiM)n  an  ceipled  the  bond  and  mortgage  and 

answer:  a  cross-bill  IS  necessary  for  signed     an     acknowledgment     of 

that  purpose.                               /  0.  receipt  of  the  amount  of  the  decree, 

and  authorized  cancellation  of  the 

ol.  Where  two  purchasers  of  different  mortgage  and  decree,  though  the 

parcels  of  the  same  tract  of  land,  mortgage  and  decree  were  not,  in 

joined  in  a  bill  in  e<|uity  for  relief  fact,  canceled  of  record,  he  will, 

against  a  judgment  cre<litor  seek-  nevertheless,    in     the    subse<]uent 

ing  to  subject  their  land  to  the  pay-  foreclosure  suit,  l>e  entitled  to  the 

mentof  the  judgment,  the  objection  benefit  of  the  bond  and  mortgage, 

of  misjoinder  and  multifariousness,  lb, 
which  was  not  made  until  the  final 

hearing,  was  not  entertained.  Stni'  38.  On   the  trial  of  an  issue  at  law 

^orn  v.  AdaiTf                             42*3  under  a  bill  to  quiet  title,  it  is  in* 
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cumbent  on  the  plaintiff  (the  de-! 
fendant  in  the  bill)  toeHtabliHh  his 
litle,  aM  in  an  action  of  ejectment. 
And  where  the  iMtiie  perraitfl  him 
to  ^t  up  either  of  two  different 
titles,  hifl  selection  of  one  of  them' 
at  the  trial  in  binding  on  him,  and 
he  must  abide  bv  the  result  of  hiH 

• 

selection.    Powell  v.  MayOf        440 

I 

39.  A  party  coming  into  a  case  by  pe- 
tition,  by  force  of  the  forty-first 
section  of  the  chancery  act,  is  no 
further  bound  by  the  previous 
orders  and  proceedings  in  the  cause 
than  the  party  whose  interest  he 
has  acquired  would  have  be«>n 
bound.     Queai  v.  Hewitt^  479 

40.  Parties  claiming  an  equitable  lien 
upon  rolling  stock  furnished  to  an 
insolvent  corporation,  by  virtue  and 
to  the  extent  of  advancements 
made  on  account  of  the  same,  will 
not  be  entitle<1  to  be  heard  upon 
petition,  | tending  foreclosure  pro* 
ceetlings  upon  a  mortgage  covering 
the  roiling  stock  and  all  other 
property  of  the  corporation,  upon: 
which  rolling  stock  other  liens  are 
set  up  by  answer,  claimed  to  be 
paramount  to  the  mortgage  of  the 
complainants.      ReceiverSj   &c,,   v. 

Worlendykcy  668 

^ee  Answer. 
Inform  ATtoN. 
Injunction,  8. 
Ne  Exeat. 
Specific  Performance,  7. 


PREROGATIVE  COURT. 
See  Administration,  2. 


PRESUMPTION. 
See  Will,  19. 


PRIMARY  FUND. 

Where  a  testator  directs  his  executors 
U>  continue  his  business  after  his 
death,  and  they  contract  debts  in 
its  prosecution,  so  much  and  no 
more  of  the  testator's  assets  as  he 
has  directed  to  be  employed  in  the 


oontinuanoe  of  the  bnaineaB  after 
hiA  death,  with  the  aocumulations 
thereon,  will  stand  cbaiged  in 
equity  with  all  debts  properly 
contracted  in  the  prosecution  of  the 
business,  and  a  creditor  of  such 
fund  may  look  to  it  in  the  first  in- 
stance for  the  payment  of  his  debt, 
and  before  exhausting  his  remedy 
against  the  executors  personal! v. 
Ferry  v.  LaihU,  14t> 


PRINCIPAL  AND  AGENT. 

It  was  held,  under  the  evidence,  that 
the    attorney   was    authorized    to 

I  make  the  contract  for  the  defend- 
ant.     Lewitf  AdmW  v.  Reieheyf  240 

See  Vendor  and  Pu&chasf.r,  1,  2. 


PROBATE. 

I 

1.  Where  probate  of  a  married 
woman's  will  is  granted,  limited 
to  her  separate  estate,  and  a  grant 
of  administration  ctgterorum  issues 
to  the  husband,  both  the  letters 
testamentarv  and  of  administra- 
tion are  valid  and  consistent  with 
each  other,  and  there  may  be  a 
question  for  a  court  of  construction, 
whether  certain  property  in  con- 
troversy is  included  in  the  probate 
or  covered  by  the  grant  of  admin- 
istration. Hyno'a  Ex*r  v.  jRyno's 
Adm'r,  522 

2.  But  there  cannot  be  two  legal  rep- 
resentatives of  the  same  decedent, 
one  claiming  under  general  letters 
testamentary,  the  other  under  gen- 
eral letters  of  administration,  both 
granted  by  the  same  tribunal 
having  full  jurisdiction  in  the 
premises.  Such  claims  are  totally 
inconsistent  and  irreconcilable,  and 
cannot  both  be  valid.  IK 

3.  So  long  as  a  probate  remains  un- 
revoked, the  seal  of  the  Ordinary 
cannot  be  con  trad  icte<i ;  neither 
can  evidence  be  admitted  to  im- 
peach it  in  a  temporal  court.      76. 

4.  If  the  probate  of  a  will  is  irregu- 
lar or  voidable  for  any  cause,  the 
remedy  is  by  appeal  to  the  Ordi* 


INDEX. 


699 


nary,  or  by  proceeding  for  the  re-'j 
vocation  of  the  letters.  lb,  \ 

5.  Bv  a  grant  of  probate,  the  power  j 
of  the  Rurrogate  in  exhausten  and 
his  jurisdiction  over  the   subject ! 
matter    at  an    end.    His    decree, ; 
until  reversed,  is  both  conclusive  '■ 
and  final.    A  subsequent  grant  by  ; 
him  of  general  letters  of  adminis-' 
tration  respecting  the  same  prop-  i 
erty,  is  absolutely  void,  and  con- 
fers no  rights  upon  the  adminis- 
trator. Ih, 


PROCES'^,  SERVICE  OF. 
See  Practice,  27. 

PROMISE. 
See  Contract,  1. 

PURCHASER. 


6. 


1.  Where  executors  are  authorized  to 
s«ell  the  real  eHtate  of  their  testator 
at  their  discreiion,  and  the  sale  is' 
to  be  made  with  a  view  to  the  in-  • 
vestment  of  the  net  proceeds  on  a  7, 
Mpecial  trust,  the  purchaser  is  not 
l)ound  to  see  to  the  application  of 
the  purchase  money.  Barnes  v. 
Gii9  Light  Co.,  33  : 


2.  The  rule  in  equity  is  well  estab- 
lished, that  where  mortgaged  prem- 
ises are  sold  in  separate  parcels 
successively  to  different  purchaners, 
with  covenants  against  encum- 
brances, the  parcels  are  liable  to 
sale  to  satisfy  the  mortgage,  in  the 
inverse  order  of  their  sale.  But 
the  rule  will  not  be  applied  in  any 
case  where  its  application  would 
work  injustice.  HiWs  Admire  v. 
McCarler,  41 


3.  A  conveyance  of  part  of  mortgaged  8 
premises,  expres!»ly  subject  to  ex- 
ii<ting  mortgages,  is  an  assurance  | 
to  the  subsequent  purchaser  of  the 
other  parts,  that  the  propertv  will 
be  subject  to  its  due  proportion  of 
the  burden  of  such  mortgages.  lb, 

4.  Where  part  of  mortgaged  premi^ies 


is  conveyed  subject  to  mortgages 
thereon,  and  the  rest  of  the  prop- 
erty is  sold  and  conveyed  in  tee  id 
parcels  to  other  persons,  the  part 
first  conveyed  is  bound  to  pay  its 
due  proportion  of  the  mortgages, 
according  to  the  comparative  value 
of  the  respective  portions  at  the 
time  of  its  conveyance.  lb,. 

A  purchaser  of  part  of  mortgaged 
premises  is  not  entitled  to  the  bene- 
fit of  a  release  by  a  prior  mortgagee 
from  the  lien  of  his  mortgage,  of 
another  part  of  the  premises,  when 
the  mortgagee  had  not  actual  notice 
of  the  conveyance  at  the  time  of 
making  the  release.  Jb. 

As  between  a  purchaser  for  value, 
holding  under  a  deed  with  the 
usual  full  covenants,  including 
warranty  general,  and  a  prior 
mortgagee,  the  right  of  such  pur- 
chaser to  rei)uire  the  mort^gee  to 
have  recourse  for  the  satis&ction 
of  the  mortgage  to  the  part  of  the 
mortgaged  premises  owned  by  the 
mortgagor,  before  looking  to  the 
part  conveyed  to  him,  is  undoubted. 
Harrison  v.  Guerin,  21& 

If  the  mortgagee,  in  such  case, 
with  knowledgeof  the  rights  of  the 
purchaser,  and  without  his  assent^ 
releases  from  his  mortgage  any 
part  of  the  mortgaged  premises 
which  is,  in  equity,  liable  for  the 
mortgage  debt  before  recourse  can 
be  had  to  the  land  of  such  pur- 
chaser, the  mortgage  will,  as- 
against  the  latter  land,  be  dis* 
charged  to  the  extent  of  the  value 
of  such  released  land  at  the  tifne 
of  the  release ;  and  if  its  value  be 
equivalent  to  the  whole  amount  of 
the  mortg:ige,  the  land  of  the  pur- 
chaser will  be  wholly  discharged 
from  the  mortgage  in  consequence 
of  such  release.  lb. 

An  attorney  in  fact,  who,  under 
agreemeni  with  A's  creditors  to 
undertake  at  hi>*  own  expense  the 
collection  of  their  respective  claims 
against  A  for  a  contingent  com- 
pensation, obtained  judgments  upoa 
the  claims,  and  purchased  the  real 
estate  of  A  at  sheriff's  sale  under 
executions  on  the  judgments,  occu* 
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iiT«7  '/f  tli'tr  dwd  P>f  the  pr»4<en5 

nt^TiM  i/r  him  »i  ibe  «aie.  flie  «a«- 
yfHiifm  xhtl  aav-  fwrtti^wii  vlx/ 
v«»  aA  <>!t>tir«'  «<ntiHr>r  to  xht  yr**- 
<«««lifj]^  «n<l  daiBb*  wjoM  '/oxyf, 
Mti4  ka»  l(>«  rijrbt  U/  n««inuiD  «iicfa  1. 
•nil  a/yy>Hinjrlj.  H'kiturnf  r.  A'frf- 
(<»■//,  '  '  553 

Uf(e  of  hi«  bargain  with  the  credi- 
U/r*,  ^Mt  toeurir  a/^ing  af«r^  bi# 
rtteUu  a*  a  yirfhst^^er  at  the  ^hanlT^ 
•mUt,  !•  not  liable  to  the  defence 
that  he  i»  gtiiltv  of  ^'harof^ertj  and 
tijairitenanr;e,  /{». 


EE-ABGOfEyr. 
Sot  BE'HIluus'v. 


BECEI^^EnR. 

An  applicaucfi  br  reedre^  -iif 
in^olTcnt  nUroaJ  to  Liml  eser 
catc?  c^  iDdebtedoev  to  ^i&rcr  :? 
tain  expcsMe».  and  an  ordtr  :c  : 
cbort    tbereen    aocofdinE^r.    d 
nr>c  bind  the  receirer^  or  tbe  i; 
fond   to  par   panicnlar  iiesn^ 
Mich    expeoiseK,   the  propriefj 
whose  pajmcnt  vai^  not  beic«r>fr  i 
oofirL  Cut  T.  Jiidlamd  RaQwn%  '. 


L.I 


it- 


30,  A  \t*'r^m  who,  wit  hoot  notice  ex- 
c-epi  from  the  record,  purchajie* 
land  of  one  who  holdtf  it,  in  fact, 
-hr  a  defmAihle  title,  but  whone 
titl**,  acr-ording  to  the  record,  i« 
inftefeaMible,  i«,  a^  lietween  him  and 
a  Nulme'iuent  pi irch after  of  another 
part  of  the  profierty,  entitled  to  the 
e'|iiitr  which  charge*}  lands  con- 
fitting  of  different  |Kircel»,  fiubject 
to  a  general  cnctiriibrance,  with 
A\\*'  payment  of  the  encumbrance, 
in  the  iiiverM'  onlti'r  of  the  aliena- 
tion of  the  «everjil  partH.  Sanhom 
V.  A'fnir,  42o 

11.  Where  a  piirchaxer  from  a  tni»tee 
1*1  not  lK>iin*l  to  H<»e  to  the  applica- 
tion of  the  piirchaHe  money,  liix 
title  to  a  mortgage  ran  \k'  defeated 
only  by  evidence  showing  that  at 
the  time  of  the  aHHignment  he  knew 
that  the  triintee  contemplated  a 
breach  of  triint,  and  intended  to 
iniKappropriatc  the  money,  or  wan, 
by  the  very  act,  applying  it  to  his 
own  private  purj>oBe.  Fouler  v. 
Iff!/,  599 

AV/r  C'KIITIKK'ATK  OF  InDKMTKDNFSW, 
2. 
MoRT*iAOK,  15. 

I'akol  (.'onthact. 

PllACTiCK,  '.V,\. 

Si'EriFK?  Pkiiformanck,  6. 
Thi'mt  and  Tiuhtkk,  15,  16. 
Vkndor  and  Pfrchaher,  1,  3. 

PUKPRRSTIRE. 
*SVe  Dklawarf.  River,  5.         | 


2.  Application  to  compel  the  reoeiv- 
en  of  an  inflolveot  railroAd  oc*ci- 
fiany  to  deliver  to  creditors  certair. 
certificates  of  indebtednea^  whicL 
the  reoeirers  were  aathoriied  by 
thii>  conrt  to  iA<iie,  and  which  thej 
had  offered  to  such  creditor^  ii: 
payment  of  rolling  stock,  and 
which  the  creditors  had  acoeptei^ 
refused ;  the  creditors  baring  had 
it  in  their  power  to  retake  their 
property  at  any  time,  and  it  ap- 
pearing that  it  would  have  been  i" 
the  disadvantage  of  the  tniM  fond 
for  the  receiverti  to  have  paid  the 
contract  price.  / '-. 

3.  Compensation  of  receivers  of  an 
innolvent  railroad  company.  Mr- 
Arthur  V.  Montclair  M.  Co.,  77 

4.  The  bill  in  this  cause  was  filed  for 
relief  against  alleged  fraudulent 
acts  of  a  board  of  directors,  allegeii 
to  be  unlawful,  and  to  have  eziste<i 
merely  bv  usurpation.  The  prop- 
erty of  tlie  companpr  requiring  to 
be  preserved  pending  the  litiga- 
tion, and  the  conduct  of  the  presi- 
dent and  his  associates  in  the  di- 
rection, having  been  such  that  they 
could  not  be  permitted  to  retain 
control  of  the  affairs  of  the  com- 
pany, a  receiver  was  appointed. 
Avery  v.  Blees  Man^g  Cb.,        412 

5.  The  ordinary  duties  of  a  receiver 
in  a  foreclosure  suit  are  in  aid  of 
the  mortgagee,  by  collecting  the 
rents  and  prei^erving  the  property 
from  loss  and  decay.    In  railway 
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foreclosures,  his  duties,  though 
more  extensive,  are  primarily  the 
.<>ame;  the*  appointment  is  pre- 
sumed to  be  for  the  benefit  of  the 
mortgagees  and  for  the  protectioni 
of  their  interests.  Receivers^  &c.,  v. 
Wortendykey  668 

See  Assignment  for  Benefit  of 
Creditors,  6. 


RE-HEARINU. 

l.The  power  to  grant  re-arguments 
should  be  but  sparingly  exercised, 
and  perhaps  in  no  case,  unless  the 
court  itself  intimates  a  desire  for 
the  argument  to  be  repeated.  Cos-' 
aedy  v.  Bigelow^  505 1 


REVERSION. 
See  Lands  Under  Water,  1,  6. 


REVIEW. 

Where  a  cause  has  been  defended 
below  and  comes  up  for  review  and 
a  point  is  made  which  was  over- 
looked, and  which  could  not  be  ob- 
viated in  the  court  below  by  proof 
or  amendment,  the  court,  on  ap- 
peal, will  not  refuse  cognizance  of 
such  point  and  send  it  back  to  the 
Chancellor  for  a  re-hearing,  but 
will  hear  and  decide  it.  Woodward! 
V.  Bullock y  50T 

See  Practice,  15. 


REVISION. 


2.  On  a  second  appeal  in  the  samej : 
cause,  the  points  already  decided 1 1 
by  this  court  are  not  open  to  de- 
bate, unless  bv  the  special  order  of'       ,  ,  .  ,     , 
this  court.      '                             Ih:  -^  1*^  which,  by  a  revision,  is  re- 
pealed,   and    at    the    same    time 
See  Review.               -          thereby  re-enacted,  does  not,  for » 

'   *"        moment,   lose    its    binding  force. 
~     dolph  V.  Lamed y  557 


RELATOR. 
See  Information. 


RELEASE. 

Sec   PURCIIASEB,  7 


REMAINDER-MAN 

See  Parties,  2,  4. 
Taxes,  3,  4. 


RENTS. 

Where  several  persons  liable  lor 
rents  permit  one  of  their  numbet 
to  take  sole  actual  possession  of  the 
property  charged  with  the  rents, 
and  use  it,  all  are  chargeable.! 
Swallow  V.  Swallote's  AdmW^       278 


REPEAL. 
Set  Revision. 


&ALE  OF  LAND. 


1.  The  '^  act  relative  to  salai  of  land 
under  a  public  statute  or  by  virtue 
of  any  judicial  proceeding,"  re- 
quires the  first  publication  of  the 
notice   in  the  newspapers,  to   be 

I  made  four  whole  weeks  next  pre- 
ceding the  day  appointed  for  the 
sale.    Paraom  v.  Lanningf  70 

2.  Offers  to  pay  more  for  property  than 
it  brought  at  a  public  sale,  are,  in 
themselves^  no-groumls  for  setting 
aside  the  sale.    Cline  v.  JVa//,  415 

3.  The  right  of  the  Court  of  Chan- 
cery to  set  aside  sales  made  by  its 
officers,  cannot  be  doubted  upon 
a  proper  cai*e  made  bv  petition. 
Woodward  v.  BuUoeky  507 

4.  Where  the  purchaser  and  sherifT 
stated  to  bidders  the  amount  of 
certain  legacies  charged  on  the 
lands,  at  fixed  amounts,  when  the 
payment  was  contingent,  and  the 
BuiiM  not  apportioned  between  dif- 
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ferent  parcels  of  land,  the  n\e  will  ' 
be  set  a«ide.  /  h. . 

1 
5.  A  judicial  i^ale  will  be  set  a.-'ide 
where  there  is  sllr^^i^(e  or  ml*- 
appreheriMion  created  by  the  con- 
duct of  the  )mrcha««er.  or  of  the 
officer  who  conducted  the  sale.  lb. 

See  A8BES8MENTH    Fi)K   STREET    IM- 
provements, 2. 
purchaher,  2. 
Sheriff's  Sale. 


SCRIP. 
See  Certificates    of    Indebtei>-  o. 

KESd.  *" 


SEPARATE  ESTATE. 

A  wifeV  sepprate  estate  will  not  be 
changed  i»ith  hjr  husband's  debt, 
merely  because  she  stood  by  in 
silence,  while  her  husband  repre> 
sented  hininelf  to  be  the  owner  of 
such  'Mate,  as  an  inducement  to 
the  Itor  to  give  the  credit,  and 
by  .-  -t  reprenentation  deceived 
the  c-gditor.     Carpenter  v.  Carpen- 


ter's Ik* 
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SHERIFFS  SALE. 

Eqnity  will  not  giTe'aoy  aid  doC  de- 
manded by  f«trict  nile*,  to  a  party 
seekinf^  lo  set  a.<ide  a  slieriff's  Kale 
under  an  executioQ  issued  oat  of 
this  court,  where,  since  such  sale, 
he  has  procured  a  sale  of  the  same 
premises*  to  be  made  under  a  judg- 
ment recovered  by  himself,  while 
he  was  disputing  the  validity  of 
such  prior  sale,  and  without  the 
Slightest  notice  to  any  of  the  per- 
sons interested,  except  such  as  was 
given  by  adjournment  from  week 
to  week  for  more  than  a  vear. 
Metfer  v.  Bishop^  141 

A  general  verbal  direction  by  a 
sherifl*  to  an  assistant  in  his  office, 
to  make  the  sales  and  adjourn- 
ments necen^ry  on  a  given  day. 
confers  no  autboritv  to  make  a 
sale,  and  a  sale  made  nnder  such  a 
direction  will  be  set  aside.  Ih. 

In  the  absence  of  statutory  provi- 
sion, the  general  rule  is  that  judi- 
cial sales  shall  be  made  in  the 
presence  and  under  the  immediate 
supervision  of  the  officer  desig- 
nated in  the  decree  commanding 
the  sale.  The  statute  [Herision 
767),  however,  held  to  be  declara- 
tory upon  the  subjecL  lb. 


SETTLEMENT  OF  ACCOUNTS. 

See  Ai  iPTED  Child,  3. 
J  u  apicTioN,  2. 


S  lERIFF. 

1.  A  sheriff'  annot  constitute  a  st>ecial 
deputy  •  >  serve  even  an  original 
writ,  by  a  mere  verbal  command, 
without  delivery  of  the  writ. 
Meyer  y.  Bishop^  141 

2.  A  special  deputy  of  a  sheriff  is  in 
n  » sense  a  public  officer,  but  merely 

private  agent  or  officer  of  the 
ahv    -"  and   neither  his  appoint- 
lU^nor  his  relation  to  the  sheriff 
be  presumed    from   his  acts. 

76. 


6. 


T 


SherifTs    sale   set  aside,    on    the 

ground    of  surprise,   upon   terms. 

Van  Winkle  v.  Slearru,  2S6 

Sheriffs  sale  under  foreclosure  set 
a-'«ide.  upon  terms,  on  motion  of 
complainant  in  the  same  proceed- 
ings, on  ground  of  gross  inade- 
ouacy  of  price  and  surprise;  the 
failure  of  himself  or  solicitor  to 
be  present  and  look  after  his 
interests,  being  satisfactorily  ac- 
counted for.   Rea^a  EiW  v.  Wheehr, 

2112 

SherifTs  sale  set  aside  on  the 
ground  of  surprise,  such  as  to  enti- 
tle the  petitioner  (mortgagor)  to 
the  aid  of  equity,  upon  terms.  He 
was  permitted  to  redeem  complain- 
ant's mortgages  by  paying  the 
amount  due  thereon,  with  execu- 
tion fees,  and  complainant's  costs 
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of  this  application,  within  thirty!' 
davR  from  the  time  of  entering  the' 
order  up>on  thiii  decision.     Large 
V.  DitmarSy  400 

7.  Application  to  Ret  anide  Rheriflf'a 
Rale  because  of  his  alleged  refusal' 
to  adjourn  it,  that  the  petitioner^ 
(a  RubRequent  mortgagee)  might 
have  an  opportunity  to  HRcertain 
the  amount  of  the  encumbranceR, 
Rubiect  to  which  the  property  wa« 
to  be  sold,  refused ;  it  appearing.' 
by  the  affidavits  submitted  in 
opposition  to  the  application,  that 
such  reason  for  adjournment  wa.« 
not  given,  and  that  a  written  state- 
ment of  the  exact  amount  due  on 
those  encumbrances  was  exhibited 
at  the  sale,  and  that  pains  were 
taken  to  give  all  desired  informa- 
tion on  the  subject :  the  sale  also 
appearing  to  have  been  conducted 
fairly,  and  every  effort  being  made! 
to  make  the  property  bring  a  good 
price,  and  the  propertv  appearing 
to  have  brought  sucti  a  price. 
Oine  V.  Piall,  415 


SPECIFIC  PERFORMANCE. 

1.  To  constitute  a  misrepresentation 
which  will  prevent  a  decree  for 
specific  performance,  the  statement 
in  question  muRt  be  ro  material  to 
the  contract  built  on  it,  that,  if  the 
Rtatement  be  falRC,  the  contract 
becomes  one  which  it  would  be 
unconscionable  for  the  party  who 
made  the  statement,  to  enforce. 
The  misrepresontation  must  be 
shown  to  have  operated  to  the  pre- 
judice of  the  defendant.  Scott  v.i 
Shiner,  185: 


2.  A  description  of  property  in  a 
receipt,  as  follows:  "Received, 
Newark,  N.  J.,  December  9tli, 
1874,  of  G.  L.,  the  sura  of  $500, 
in  full  for  title  to  property  held 
by  H.  R.,  on  Bruce  street  and 
Thirteenth  avenue,  and  South 
Orange  avenue,  in  city  of  Newark, 
N.  J.,  which  said  title  is  held  by 
said  R.  by  declaration  of  sale  from 
mayor  and  common  council  of 
Newark,"  (signed)  A.  M.  H.,  attor- 


ney for  H.  R.,  &c,y  was  held  suffi- 
cient to  warrant  a  decree  for  spe- 
cific performance.  Lewis*  AdnCr 
V.  Reichey,  240 

3.  Where,  from  the  nature  of  the 
relief  sought,  performance  of  a 
contract  in  specie  will  alone  answer 
the  ends  of  justice,  equity  will 
decree  s(>ecific  performance.  Shi' 
mer  v.  M,  C,  and  B.  Co.,  364 

4.  Decree  for  specific  performance  of 
an  oral  agreement  for  the  convey- 
ance of  lands,  refused,  for  want  of 
certainty  in  the  agreement,  and  on 
the  ground  that  the  claims  on 
which  the  complainant  based  his 
right  to  the  relief  were  not  sub- 
stantiated by  the  evidence.     Clow 

'     V.  Taylor,  418 

I 

5.  The  defendant  consenting  to  the 
stating  of  an  account  of  the  trans- 
actions between  himself  and  the 
complainant,  i(  w^  so   ordered. 

*        "•  lb. 

6.  Where  A  makes  a  contract  with  B 
and  C  for  the  sale  to  them  of  his 
real  estate,  and  dies^iTore  the 
deed  is  to  be  executed'  /*^  -on  the 
day  the  deed  is  to  be  (tifWered  the 
heir-at-law  and  the  widjto  refuse  to 
join  in  executing  the^9bVeyance, 
a  decree  will  not  be  made  to 
compel  specific  performance  by 
the  purchasers,  on  a  bill  filed  by 
the  administrator  -if  A,  for  the 
benefit  of  the  wHow,  (creditors 
not  being  interest^ 'f  in  the  litiga- 
tion,) aftt>r  the  hUA  was  depreci- 
ated in  value.  Aeddish  y.  Mtllei-'s 
Adm'r,  614 

7.  Quere:  Has  the  wftaw  any  remedy 
against  the  heir-at-la^  ?  The  bill 
dismissed  only  as  ^  appellants, 
and  retained  astothe9^her  parties, 
in  order  that  she  ma^  raise  that 
question.  *  lb. 

See  Contract,  2,  3,  5. 

•I. 

STALE  CLAIM,   'j    % 
See  Tbust  and  Tbustee,  f  t4' 
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1. 


STAY  OF  SALE. 
See  Practice,  26. 


STOCK. 

See  Mort(;age,  4,  10,  11. 
Pledge. 


SUBROGATION. 

1.  Equity  will,  an  a  matter  of  courHe, 
and  without  any  agreement  to  that 
effect,  Hubfltitute,  in  the  place  of  a 
creditor,  a  (>erson  who  advancen 
monev  to  pay  the  debt  for  which 
he  is  bouna  as  surety.  Ok  v.  Mid- 
land R.  Co.,  '  110 

2.  A  director  of  an  insolvent  railroad 
company  is  entitled  to  reimburse- 
ment out  of  the  funds  in  the  hands 
of  a  receiver,  for  advances  made  bv 
him  to  save  the  property  against  an 
unquestionable  lien.  To  the  amount 
of  such  advances,  his  claim  is  para- 
mount to  that  of  mortgagees  whose 
encumbrances  are  subordinate  to 
the  lien.  lb. 


3.  A  person  who  pays  a  debt  of  a  rail- 
road company,  incurred  under  con- 
tracts of  purchase  for  rolling  stock, 
which,  if  not  paid,  would  entail 
serious  loss  and  embarrassment  to 
the  company,  under  agreement  with 
the  company  for  security  for  re- 
payment by  subrogation  to  the 
rights  of  the  vendors  under  the  "2. 
contract,  is  entitled  to  be  subro- 
gated to  the  rights  of  the  vendors 

to  the  amount  of  his  advances.  lb. 

4.  That  the  whole  debt  has  not  been 
paid,  under  the  contract,  is  no  ob- 
jection to  the  subrogation  of  the 
party  making  such  payment.  Such 
subrogation  is  subject  to  the  rights 
of  the  vendors  under  the  contract,  | 
but  is  superior  to  any  claim  of  the  ,{ 
receivers  u\yon  the  property,  in  re- 
spect to  payments  made  by  them 
under  the  same  contract.  lb. 

5.  Conventional  subrogation  can  only 
result  from  an  express  agreement 
either  with  the  debtor  or  cnMJitor. ' 
It  is  not  sufficient  that  a  person  > 


paying  tke  debt  of  another  should 
do  BO  merely  with  the  understand- 
ing on  his  part  that  he  should  be 
subrogated  to  the  rights  of  the 
creditor.  JieeeirerSy  etc.,  v.  Wor- 
iendyke,  G^W- 

The  rijfht  of  subrogation  cannot  l»e 
enforced  until  the  whole  debt  U 
paid.  And  until  the  creditor  l>e- 
wholly  satisfied,  there  ought  and 
can  be  no  interfirence  with  his 
rights  or  his  securities,  which 
might,  even  by  bare  possibility, 
prejudice  or  embarrass  him  in  any 
wav  in  the  collection  of  the  residue 
of  Ills  claim.  /  '>. 

See  Lten.  Priority  of,  1. 

MoRTfiAOE,  7. 

Practice,  33. 


TAXES. 

In  the  absence  of  an  express  legis- 
lative declaration,  that  a  tax  levied 
against  a  morigiigor,  on  mortgage 
premises,  subsequent  to  the  execu- 
tion and  registry  of  the  mortgage, 
shall  be  the  primary  lien  and  para- 
mount against  the  mortgage,  town- 
ship authorities  have  no  right,  in 
a  case  where  it  is  admitted  the- 
mortgaged  premises  are  insufficient 
to  pay  the  mortgage  debt,  to  de- 
prive the  mortgagee  of  any  part  of 
his  security.     Dmcs  v.  />reir,     442 

A  township  collector  was  restrained 
from  selling,  under  a  warrant  is- 
sue<t  under  the  thirty-fourth  section 
of  the  act  concerning  taxes,  any 
part  of  the  standing  timber  on 
mortgaged  premises,  admittedly 
insufficient  to  pay  the  mortgage 
debt;  the  tax  l>eing  levied  siiot^ 
quent  to  the  registry  of  the  mort- 
gage, lb. 

A  decree  of  the  Orphans  Court, 
which,  in  a  case  where,  by  will,  a 
fund  was  given  for  life  to  one,  with 
remainder  t(»  another,  directed  the 
executor  to  set  aside,  out  of  other 
moneys  of  the  remainder-man,  a 
fund  to  pay  the  taxes  on  the  first- 
mentioned  investnient,  reversed. 
Holeombe  v,  Holcombt^a  JSc^rs,  473- 
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4.  Where  a  fund  ig given  for  life  to  A, 
with  remainder  to  H,  the  former  in 
bound  to  pay  the  annual  taxeA.  lb.  1, 


TENANT  IN  COMMON. 

1.  A  tenant  in  common  in  not  charge- 
able to  bin  co-ten:int  for  the  tatter's 
share  of  the  rental  value  of  the 
premiRen,  which  are  e<|ually  open 
to  and  may  lie  occupied  by  both. 
Biickelew  v.  Siiedekery  82 

2.  A  tenant  in  common  who  culti- 
vates the  land  ai*d  receivcR  the 
entire  proceeiln,  iH  chargeable  to 
hi.s  co-tenant  for  his  share  of  the 
protits.  lb. 


TRUST  AND  TRUSTEE. 

A  trust  estate,  held  under  a  deeil 
of  conveyance  not  declaring  the 
trust,  protected  against  a  creditor 
of  the  trustee.    Bunn  v.  MiteheU, 

54 

Where  a  purchase  is  made  bv 
several  persons  representing  a  yof- 
untary  as'HM.uation  of  christians,  for 
the  common  benefit  of  all  the  per- 
sons composing  the  association,  and 
the  purchase  money  is  paid,  and 
possewiion  of  the  land  given,  equity 
raises  a  promise  by  the  vendor  to 
make  a  title,  either  to  the  persona 
making  the  payment,  or  to  the  cor- 
{toration,  if  one  be  created.  Metho- 
dUi  Church  v.  Conovtr,  671 


TENANT  FOR  LIFE. 
See  Txxra,  3,  4. 


TESTAMENTARY  CAPACITY. 

1.  A  testator,  sixty-seven  years  of  age 
at  the  time  of  the  execution  of  his 
will,  and  Romewhat  enfeeble<l  by 
disease,  was  held,  under  the  evi- 
dence in  the  cause,  to  have  been 
possessed  of  testamentary  capacity. 
In  re  WinUrmuU^s  wiU,  447 

2.  A  failure  of  memory  in  stating,  as 
a  witness  in  a  suit,  nine  months 
after  the  execution  of  the  will,  and 
when  enfeebled  with  illness  ho 
severe  as  to  endanger  his  life,  that 
he  had  given  his  wife  a  part  of  his 
personal  estate,  when  he  had  given 
her  none,  held  to  be  no  criterion  of 
the  condition  of  testator's  mind  at 
the  time  he  executed  the  will.   lb. 

See  Will,  20. 


TITLE,  ACT  TO  QUIET. 

-Sire  Assessment  for  Street  Im- 
provements, 2. 


TITLE,  CLOUD  ON. 


^e 


Assessment  for  Street 
provements,  2. 

Vol.  XII. 


IM- 


2y 


3.  In  such  case,  the  vendor,  as  to  the 
title,  becomes  a  trustee  for  the  pur- 
chasers ;  and  they  being  the  mere 
agents  of  the  voluntary  association, 
the  moment  the  association  is  in- 
corporated, it  has  a  right  to  a  con- 
veyance from  the  vendor.  lb. 

I 

4.  Where,  after  a  purchase  of  lands 
by  a  vol  untary  association,  and  after 

I  the  registry  of  their  deed,  but  be- 
I  fore  the  incorporation  of  the  asso- 
ciation, a  judgment  is  recovered 
against  the  vendor,  any  rights  ac- 
quired under  the  judgment  and 
levy  are  subject  to  the  trust  in  favor 
of  tiie  association,  and  the  judgment 
creditor  will  be  i>erpetually  en- 
joined from  accepting  a  deed,  or 
attempting  to  sell  by  virtue  of  his 
judgment.  lb, 

,5.  A  sale  by  a  trustee  to  himself,  of 
trust  property,  is  always  voidable 
at  the  option  of  the  cestui  que  tttist. 
Romaine   v.   llendrickson^s    Ex^rs^ 

162 

6.  A  trustee  who  has  taken  a  convey- 
ance of  lands  of  his  testator  from 
a  purchaser  thereof  at  a  sale,  in  the 
notice  of  which  such  trustee  joined 
with  his  co-trustees,  and  declare<l 
with  them,  by  their  conditions  of 
sale,  the  terms  upon  which  it  must 
be  made  (thereby  accepting  the 
trust),  cannot  relieve  himself  from 
liability  to  his  cettui  que  iru^  for 
the  profitA  which  he  made  on  a- re- 
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Bale  of  tho^  landR,  on  the  ground 
that  he  did  not  take  out  letters  tes- 
tamentary   under    testator's    will. 

76. 

7.  An  application  to  compel  a  trusteei 
for  mortgage  bond-holders  to  re-\ 
deem  certain  property ,  refused;  thei 
necessities  or  the  trust  estate  not; 
being  reganled  by  the  court  such 
as  to  make  it  its  ciuty  to  make  the 
order,  and   an   agreement,   which 
was  the  foundation  of  the  applica-; 
tion,  being  held  to  be  merely  ex- 
ecutory, essentially  outside  of  theji 
main  issues  in  the  cause,  and  prac- ' 
tically  for  the  benefit  of  only  the;, 
parties  who  may  enter  into  it,  with- 
out regard  to  the  interests  of  others 


over  which,  during  all  that  time, 
the  defendant  had  openly  exercised 
acts  of  exclusive  ownership,  in  the 
knowledge,  and  without  cnallenge 
on  the  part  of  the  complainants. 
On  the  ffround  of  the  unsatisfac- 
tory evidence  of  an  express  trust, 
and  of  the  absence  of  evidence  of 
any  trust  from  the  relation  of  the 
parties,  the  relief  was  denied^  ex- 
cept as  to  a  certain  part  of  the 
property,  which  proved  not  to 
nave  been  covered  by  the  8herifi''s 
deed  to  the  defendant.  As  to  that 
part,  a  partition  was  decreed,  and 
an  account  of  the  rents  and  profit? 
for  six  years  next  preceding  the 
filing  of  the  bill.  Barnes  v.  Taylor^ 

26G 


interested  in  the  trust  estate.   WilA 
liamson  v.  N.  J.  S.  iJ.  jR.  Co.,    225',  13.  Where  there  is  a  devise  to  trui*- 

,      tees,  one  of  whom  is  to  take  a  bene- 
8.  A  stale  claim  by  the  children  oH     ficial  interest  in  the  trust  property, 


deceased  executors  against  a  survi-| 
ving  executor,  sought  to  be  en- 
force more  than  twenty  years  after 
the  occurrence  of  the  transactions 
out  of  which  his  alleged  liability! 
arose,  and  not  till  after  the  death 
of  the  executor,  who  was  the  only 
witness  who,  besides  the  defend- 
ants, could  speak  of  the  transac- 
tions which  are  called  in  question, 
is  not  favored  in  a  court  of  equity. 
Barnes  v.  Taylor y  259 

9.  Upon  such  a  claim  there  should  be 
an  offer  to  account  for  so  much  of 
the  estate  as  came  into  the  hands 
of  the  deceased  executors.  Ih. 


he  takes  a  legal  estate  to  the  ex- 
tent of  such  interest ;  and  that  in- 
terest may  be  seized  and  sold  under 
execution.  BoUes  v.  Truti  Cb.,  30*^ 

14.  Such  estate,  where  a  power  of  sale 
is  given  by  the  will  to  the  trustee:^, 
to  be  exercised  in  their  discretion^ 
is  held  subject  to  such  power,    lb. 

15.  Where  the  trust  under  which 
property  is  held,  prohibits  the  sale 
or  mortgaging  of  the  trust  estate 
by  the  trustee,  except  for  the  bene- 
fit of  the  cestui  que  trusty  it  U 
incumbent  on  a  purchaser  or 
mortgagee  from  the  trustee,  to 
look  to  the  application  of  the 
purchase  or  mortgage  money. 
Wayner  v.  Blanchet,  35t> 


10.  Evidence  of  parol  admissions  by 
defendant  that  he  had  purchased  j 
certain  lands  for  the  benefit  of  the  • 
complainants,  is  insufficient  under  |16.  But  where  the  trustee  holds  the 
the  statute  of  frauds,  to  create  a      property  in  trust  for  his  wife  and 


her  heirs,  the  fee  of  the  land  in 
hers  in  equity,  and  a  conveyance 
by  the  trustee  and  his  wife,  either 
absolute  or  by  way  of  mortgage,  is 
in  accordance  with  the  trust,  and 
devolves  on  the  purchaser  or  mort- 
gagee no  obligation  to  see  to  the 
application  of  the  purchase  or 
12.  A  trust  was  sought  to  be  decreed  |     mortgage  money.  lb. 

in   favor  of  the  complainants,  in  , 

lands  purchased  by  the  defendant  '17.  An  unwritten    contract  for    the 


trust  as  to  such  lands  in  their 
favor,  without  proof  of  an  agree- 
ment made  before  the  sale.        lb. 

11.  A  trust  6  malificio,  and  therefore 
constructive,  is  barred  by  the 
statute  of  limitations.  lb. 


at  a  sale  under  foreclosure  pro- 
ceedings more  than  twenty  years' 
before  (he  filing  of  the  bill,  and' 


conveyance  of  lands,  made  between 
a  debtor,  who  has  only  an  equita- 
ble estate  in  the  lands,  and  a  third 
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pen*on,  who,  under  the  contract,  18 
put  in  poHBe88ion  of  the  lands  by 
the  debtor,  with  consent  of  the 
owner  of  the  legal  estate,  will  give 
to  the  third  person  equitable  rights 
superior  to  those  oi  the  debtor's 
subsequently  attaching  cre<litors. 
Jamison  v.  MiUer^  586 

18.  The  attaching  creditors  of  a  mere- 
ly equitable  owner,  cannot  set  up 
claims  which,  at  the  time  of  the 
attachment,  it  would  have  been 
inequitable   for   him   to   advance. 

lb. 

19.  An  express  trust,  although  by 
parol  only,  may  prevent  a  result- 
ing trust.  lb. 

t!0.  An  express  trust  actually  created 
before  the  issuing  of  an  attachment 
against  the  trustee,  may  be  law- 
fully declared  by  him  afterwards, 
so  as  to  defeat  the  attaching  credit-  | 
ors.  lb. 

21.  An  express  trust  may  be  lawfully 
manifested  bv  an  answer  in  chau- 
eery,  though,  in  that  regard,  not ' 
responsive  to  the  bill  ;  but  in  such 
case  the  fact  of  the  trust  must  be 
proved  against  the  complainnnt, 
(diunde.  Jb. 

See  Will,  8. 


all  I  can,  if  you  will  give  me  the 
choice  of  rooms,  and  board  for 
myself  and  family,"  &c.,  held  to 
be  not  usurious,  either  on  its  face 
or  upon  the  testimony.  GUUtte  v. 
Ballard,  489 

3.  A  chattel  mortgage  given  to  se- 
cure the  $5000,  and  calling  for 
interest  iliereon,  while  B  was  re- 
ceiving compensation  for  ita  use 
under  the  original  agreement,  held 
not  to  be  usurious,  it  appearing 
that  the  mortgage  had  been  so 
drawn  through  inadvertence,  and 
not  as  the  result  of  a  corrupt 
agreement.  lb. 


See  Pleading,  14,  15,  20. 
Practice,  25. 


VENDOR  AND  PURCHASER. 

1.  The  rule,  that  notice  of  facts  to  an 
agent  is  constructive  notice  thereof 
to  the  principal  himself,  has  no 
application  to  a  case  of  a  sale  to  a 
corporation,  by  its  president,  of 
property  purchased  by  him  in  his 
private  capacity  ;  in  such  a  trans- 
action, the  officer,  in  making  the 
sale  and  conveyance,  stands  as  a 
stranger  to  the  com  pan  v.  Barnes 
v.  Gas  Liyht  Co.,  '  33 


INDUE  INFLUENCE. 
5tY  Will,  21. 


USURY. 

1.  The  laws  of  this  slate  on  the  sub- 
ject of  usury,  do  not  apply  to  a 
transaction  having  its  whole  incei>- 
tiou  and  completion  in  another 
state.     Leake  v.  Bergen y  300 

2.  An  agreement  resulting  from  an 
ofl'er  made  by  B,  and  accepte^l  liy 
G,  in  the  following  terms:  "1 
will  lend  you  $5000,  without  inter- 
eAy  and  will  aid  you  in  every  way 
possible;  will  attend  to  your 
iinances  and  books,  and  help' you 


2.  When  an  officer  of  a  corporation  is 
dealing  with  them  in  his  own  in- 
terest opposed  to  theirs,  he  must  be 
held  not  to  represent  them  in  the 
transaction  so  as  to  charge  them 
with  the  knowledge  he  may  pos- 
sess, but  which  he  has  not  commu- 
nicated to  them,  and  which  they 
do  not  otherwise  possess,  of  facts 
derogatory  to  the  title  he  conveys. 

lb. 

3.  Actual  possession  by  the  cestui  <jue 
trust  is  constructive  notice  to  a  pur- 
chaser, that  there  is  some  claim, 
title,  or  possession  of  the  property 
adverse  to  his  vendor,  and  this  is 
sufficient  to  put  him  upon  his  in- 
quiry.    Johns  v.  Norris,  485 

See  Trust  and  Tbustee,  2-4. 
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VOLUNTARY  ASSOCIATION. 

Where  certain  niemberB  of  Tentonia' 
Lodge,  No.  177,  I>.  O  H,  withdrew 
from  the  juriHdiction  of  the  grand 
lodge  of  thirt  state  and  Burrendered' 
their  charter,  and  formed  a  newj 
lo<lge,  adopting  the  name  name,  and: 
other  members  c*ontinued  steadfaflt 
in  their  allegiance,  and  the  charter 
wiiM  duly  delivered  to  them  ao  the 
lodge,  that  body  which  continued 
true  toitH  allegiance  and  holds  the 
charter,  was,  an  to  certain  projierty 
of  the  original  lodge,  taken  by  the 
memberH  wlio  withdrew,  adjudged 
to  be  Tentonia  1-K)dge,  No.  177,  D. 
O.  II.,  and  2iH  Huch,  to  be  emitted 
to  the  property  of  the  society. 
Allmann  v.  BenZf  8.*il 

See  Trust  and  Trustee,  2-4. 


VOLUNTARY  CONVEYANCE. 

Actual  fraud  is  necessary  to  invali- 
date a  voluntary  conveyance  made 
by  one  free  from  debt.  Carpenter  v. 
Carpenter  8  AjV«,  o02 


WATER  WAY. 

I 

See  Easement. 

WAY,  (PRIVATE.) 
See  Hon  A  Fide  Purchaser. 

WILL. 

1.  Where  a  bccpiest  was  made  to  a 
•Sundav  school  amnected  with  an 
incorporated  church,  the  amount 
to  be  placed  at  interest  on  bond 
and  mortgiige  so  that  it  might  re- 
ceive annually  the  interest  ibr  the 
purpose  of  procuring  books  for 
said  school,  the  court  appointed  the 
church  corj)oration  trustee  to  re- 
ceive the  nionev  bequeathed,  on  the 
trust  derlared  in  the  be(piest. 
Jfason'n  Kx'm  v.  M,  E.  Church,  47 

I 

2.  A  becpiest  to  A,  B  and  C  and  their 
heirs,  with  direction  that  the  money 
be  invested,  and  the  interest  "  be 


divided  equally  between  them 
forever,"  is  a  gift  to  A,  B  and  C  a» 
tenants  in  common,  and  there  is, 
therefore,  no  survivorship.  The 
fact  that  the  gift  is  to  them  and 
their  heirs,  would  not  limit  their 
interest  in  the  fund  to  a  life  entate, 
unless  there  were  a  clear  expres> 
sion  of  intention  that  the  gift  to 
tiieni  should  be  onlv  a  life  estate. 

76. 

3.  The  gift  of  the  produce  of  a  fund, 
without  limit  as  to  time,  or  further 
disposition  of  the  fund  or  interest, 
is  a  gift  of  the  fund  itself.  lb, 

4.  A  bequest  by  codicil  to  a  legatee 
named  in  the  will,  "  in  full  **  of  all 
he<iuests  to  such  legatee,  held  to  be 
"  in  lieu  "  of  such  be<|uesti$.        76. 

5.  M'here,  after  a  gift  by  his  will  to  A, 
B  and  C,  absolutely,  the  testator, 
by  a  codicil,  gives  to  A  a  legacy  in 
full  of  all  bequests  to  him,  thereby 
revoking  the  bequest  to  A  of  his 
share  in  the  original  gift,  such  re- 
vocation, and   the   fact   that   that 

Nsharc  is  not  otherwise  dis|>ose<l  of, 
will  not  give  to  Band  C  tlie  entire 
fund  ;  thev  will  each  be  entitled  to 
one-third  of  it  onlv.  76. 

G.  A  gift  to  A  and  her  children  of 
"  if^UHK),  to  be  invested  on  bond  and 
mortgiige  of  real  estate,  and  the  in- 
terest to  be  collected  and  paid  over 
to  them  annually,  and  equally  di- 
vided between  them,"  is  a  gift  of 
the  fund  absolutely,  and  the  lega- 
tees take  as  tenants  in  common  in 
equal  shares,  the  children  each 
taking  an  equal  share  with  their 
mother.  They  are  entitled  to  l>e 
}iaid  at  once,  notwithstanding  the 
direction  to  invest.  7  6. 

7.  A  bequest  to  two  townships  of  a 
fund  to  be  investetl  on  bond  and 
mortgage  for  the  use  and  beneHt  of 
the  inhabitants  of  those  townshi^is, 
the  interest  to  be  divide*!  between 
the  townships  in  proportion  to  the 
number  of  inhabitants  in  each,  for 
the  purpose  of  educating  their  poor 
orphan  children,  and  in  caae  the 
interest  should  not  all  be  consuinod 
for  this  purp<»se,  the  balance  to  be 
appropriated  annually  to  the  i>oor 
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widowB  of  the  townj»hip,  is  a  charity' 
which  this  court  will  sustain  andj 
effectuate.  76. 

8.  The  township  corporations  are  not, 
proper   trustees   of  the   fund.     A 
trustee  will  be  appointed  by  the 
court.  lb. 

9.  A  gift  of  a  fund  to  the  New  Jersey 
State  Lunatic  Asylum,  the  interest 
to  be  appropriated  annually  under 
the  8ui>erintendence  and  direction 
of  Dr.  B.,  the  superintendent  of  the 
institution,  and  his  successors  in 
office  forever,  for  the  purchase  of 
l>ooks  and  papers  for  the  benefit  of 
the  inmates,  was  directed  lo  be 
paid  to  the  treasurer  of  the  institu- 
tion, lb, 

10.  Where  a  testator  ordered  his 
executors  to  pay,  at  his  son's  death, 
to  the  children  of  his  son,  if  the 
latter  should  leave  any  children,  a 
sum  of  money,  the  executors  were 
ordered  to  invest  the  money,  and 
to  pay  the  interest,  during  the  life 
of  the  son,  to  the  residuary  legatees. 

WoodwardCi  Ex^rs  v.  Dumtler,      84 

11.  Under  a  testamentary  direction, 
"that  if  either  of  testator's  sous 
should  die  without  leaving  lawful 
issue,  the  widow  of  the  decedent 
should  receive  one-third  of  the 
rents  of  the  real  estate  devised  to 
him  by  the  will,"  Ac,  held^  that 
ilie  benefit  of  the  provision  not 
being  restricted  to  a  wife  living  at 
the  time  of  the  making  of  the  will, 
or  at  testator's  death,  that  person 
who  was  the  wife  at  the  time  of 
the  son's  death  was  entitled  to  the 
rents.     JSicaHow  v.  Swallow^s  AdnCi\ 

278 

12.  The  intention  of  the  testator  is 
the  law  of  wills,  and  where  that 
intention  can  be  ascertained,  if  not 
in  violaticm  of  the  rules  of  law,  it 
will  prevail  over  technical  rules, 
and  words  in  their  technical  or 
even  ordinary  meaning.  ProvosCa 
ExW  V.  Provost,  29(5 

13.  Testatrix  devised  her  residen(;e  to 
her  daughter,  for  her  sole  use  and 
l>enefit,  for  so  long  a  time  as  she 
might  remain  single  and  unmar- 


ried, or  until  such  time  as,  in  her 
judgment,  she  might  deem  it  ad- 
vantageous to  sell  and  dispose  of 
the  same.  The  daughter  is  mar- 
I  ried.  Heldf  upon  bill  filed  for 
construction  of  the  will,  that  the 
'  intention  was  that  the  daughter 
I  should  have  the  residence  until  she 
either  marrie<l  or  deemed  it  advan- 
tageous to  sell,  whichever  should 
first  happen  ;  and  the  daughter 
having  married,  the  executors  have 
power  to  sell,  and  it  is  their  duty^ 
to   exercise   it.     Courter  v.   Stagg, 

305- 

14.  Plain,  clear  words,  read  in  their 
ordinary  sense,  must  always  govern 
in  searching  for  the  intention  of 
a  testator,  unless  repugnant  to  other 
word?,  equally  plain  and  clear,  in- 
another  part  of  the  same  will.   lb, 

15.  Courts  sometimes,  in  attempting  to- 
give  effect  to  a  testator's  intention, 
displace  "or'  and  substitute  "and," 
and  also  put  "or"  where  the  testa- 
tor has  written  "and,"  but  suclr 
departures  from  the  words  of  the 
will  are  never  made  except  it  is 
clear  they  are  necessary  to  give 
effect  to  a  clear  pur|x>se  of  the  tes- 
tator, lb, 

16.  All  doubts  must  be  resolved  in 
favor  of  the  testator's  having  said 

I     exactly  what  he  meant.  Jb, 

I 

I 

17.  That  testator  made  no  provision 
for  his  wife,  is  no  reason  for  refus- 

'     ing  probate  on  the  ground  of  un- 
I     naturalness,  especially  when  it  ap- 
})e»rs  that  she  had  been  cruel  and 
unkind  to  him,  and  driven  him 
!     from  the  house,  and  had  surrepti- 
tiously  taken    pa|)ers,   notes,   and 
other  evidence  of  indebtedness,  and 
was  holding  them,  and  refused  to 
give  them  up  to  him  at  the  time  of 
the  execution  of  his  will.     Jn  re 
Wintermute's  willf  447 

18.  The  effect  of  the  statement  in  the 
attestation,  that  the  will  was  signed 
in  the  presence  of  the  testator,  is  to 
throw  the  burden  of  proving  that 
it  was  not  so  signed,  upon  the  op- 
ponents of  the  will.  Tuppen  v. 
Davidnon,  459 
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10.  Where  it  ia,  at  most,  doubtful  on' 
the  evidence,  whether  the  will  was 
not  signed  in  teBtator^R  preHenoe, 
the  presumption  arising  from  the 
statement  ol  the  attestation  ciauKe 
is  not  overcome.  76. 

20.  A  testator,  by  his  will,  gave  power 
to  his  son,  asemi-imbeoiie,  to  make 
a  testamentary  disposition,  under  a 
certain  restriction,  of  the  property 
given  to  him  by  the  will.  Heh'l^ 
that  this  fact  not  onlv  did  not  es- 
tablish  the  testamentary  capacity 
of  the  son,  hut  was  to  be  treate<l  Jis 
the  opinion,  merely,  of  the  father 
in  regard  to  the  son's  competency 
to  make  a  will.  Held  also,  that  the 
will  of  a  person  nun  compos  inentia, 
could  not  be  sustained  as  the  exe- 
cution of  a  iK)wer.  Jn  re  Alexan- 
der's nill,  463 

-21.  The  will  under  consideration  hehl 
to  have  been  the  result  of  undue 
influence.  lb. 

■22.  Though  a  will  must  be  construed 
as  an  entirety,  yet  the  legal  con- 
struction of  one  section  cannot  be 
controlled  by  guesses  as  to  the  in- 
tent of  the  testator,  arising  from 
the  <lisj)OHition  of  bis  property  in 
the  remaining  sections.  Gnlick  v. 
Gnlick's  Ern*,  498 

53.  Where  land  was  devised  to  an  ex- 
ecutor in  trust  to  permit  the  testa- 
tor's son-in-law  to  have  the  posses- 
sion and  use  until  bis  youngest 
granddaughter  should  attain  the 
age  of  twenty -one,  and  then  to  sell 
it  and  distribute  the  j)roceeds, 
*' share  and  share  alike,"  among 
his  grandchildren,  held  that  such 
4^raTidchildren  took  a  vested  estate 


on  the  death  of  the  testator.     Posi 
V.  Herbert's  E/rs,  540 

24.  Ifeldy  further,  thnt  the  grand- 
children took  as  individuals,  and 
not  as  a  class,  by  force  of  the  direc- 
tion to  divide  among  them  ''share 
and  share  alike."  76. 

25.  The  twentv-fourth  section  of  the 
will  of  C.  S.  M.  was,  in  jiart,  as  fol- 
lows :  **  My  will  is,  and  I  do  <lireci, 
that  during  the  minority  of  my 
daughter  Hattie,  the  income  of  the 
estate  which  1  have  hereinbefore 
l>equeathed  to  her  and  to  her  use, 
shall  be  paid  to  her  mother,  she  re- 
maining my  widow  and  unmarrieil. 
for  the  supi)ort,  maintenance  and 
e<lucation  of  said  daughter,"  &c. 
Heldf  that  under  this  clause  alone, 
u|>on  fulfillment  of  the  trust,  no 
account  can  be  demanded  of  the 
widow.     Macknet  v.  Mackneij    oI»4 

26.  The  ninth  section  of  the  will, 
however,  provides  *'  that  all  pro- 
visions made  for  the  benefit  of  my 
wife,  are  to  be  in  lieu  and  satisfac- 
tion of  her  right  of  dower,  and  all 
other  interest  she  mav  have  in  mv 
estate,  her  accej)tance  of  such  pro- 
vision by  her  to  be  determined  by 
her  relinquishment  of  dower  in 
three  months  after  my  decease." 
She  did  not  relinquish  her  right  of 
dower.  Held^  that  the  widow's 
right  to  receive  the  income  under 
the  twentv-fourth  section,  was  sub- 
stantially  a  gift  to  the  mother,  sub- 
ject to  a  charge  for  the  support, 
maintenance  and  education  of  the 
child,  and  her  right  to  the  surplus 
is  defeated  bv  the  ninth  section.  76. 

See  Prouatk. 
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